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QUESTION PRESENTED 


Whether the Interstate Commerce Commission erred as a 
matter of law in determining that charges based upon the first- 
class rating of “incendiary bombs” in Item 1820 of the Con- 
solidated Freight Classification were applicable to aerial bomb 
cases filled with napalm and Pt-1 gel but transported without 
bursters, fuses or arming wires, and that such charges were not 
unjust, unreasonable or otherwise unlawful, in that: 

(a) the Commission failed to follow the injunction of the 
Supreme Court in United States v. Western Pacific Railroad 
Co., 352 U.S. 59, to find the “commercial reasons” why the 
first-class rating was set on incendiary bombs and whether 
those “reasons” were applicable to the shipments involved in 
this case; 

(b) assuming, but not conceding, that the Commission con- 
sidered that risk or hazard in transportation was the reason 
for the rating, the decision that the high rating was applicable 
to these shipments is arbitrary and capricious and not sup- 
ported by substantial evidence; and 

(c) the Commission’s holding that charges based upon the 
first-class rating were just and reasonable is arbitrary and ca- 
pricious, contrary to and unsupported by the evidence and 
erroneous as & matter of law. 
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Statement of the case. 
. The shipments involved. 
. The classification and charges. 


Introductory statement. 

I. The Commission erred in failing to find the “commercial 
reasons” for the first-class rating on incendiary bombs 
and whether those reasons applied to these shipments__..- 

II. If the Commission considered that risk or hazard was the 
reason for the first-class rating, its decision that this rating 
was applicable is not supported by substantial evidence-__- 

III. The Commission’s determination that charges based upon 
the first-class rating were just and reasonable is arbitrary 
and capricious, contrary to and unsupported by the 
evidence and erroncous as a matter of law. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17213 


Unirep States OF AMERICA, APPELLANT 
v. 
INTERSTATE COMMERCE COMMISSION ET AL., APPELLEES AND 
Western Paciric Ramroap Co., ET AL., INTERVENORS, AP- 
PELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This proceeding was commenced by the United States in the 
District Court for the District of Columbia pursuant to 28 
US.C. 1836 and 1398, and Section 17 of the Interstate Com- 
merce Act, 49 U.S.C. 17(9), to enjoin, set aside, annul and sus- 
pend an order of the Interstate Commerce Commission made 
on referral from the United States Court of Claims and in 
which the Commission determined that certain rates sought 
by the Railroads on specified shipments made by the Govern- 
ment were applicable and were not unjust, unreasonable or 
otherwise unlawful as applied to these shipments (J.A. 3-7). 
Judgment was entered on March 14, 1962, dismissing the com- 
plaint (J.A. 1013). Notice of appeal was filed on May 11, 
1962 (J.A. 1014). The jurisdiction of this Court rests upon 
28 US.C. 1291. 


*J.A. refers to the joint appendix separately printed in this case. 
q@) 


2 
STATEMENT OF THE CASE 


1. The Shipments Involved. All of the shipments in this 
case consisted of steel aerial bomb bodies filled with one of two 
types of thickened gasoline filler, known as napalm gel and 
Pt-1 gel. The cases before the Interstate Commerce Commis- 
sion? covered 114 carloads of napalm filled bomb bodies and 
23 carloads of Pt—1 filled cases moving over the lines of Sea- 
board Air Line Railroad Company and Bangor & Aroostook 
Railroad Company between April 29, 1944, and August 1, 1944, 
and 11 carloads of napalm filled bomb cases carried by Western 
Pacific Railroad Company during January and May 1948 and 
on July 31, and August 1, 1950 (J.A. 47-48). 

The bomb body, or casing, is cylindrical in shape, is made 
of %4¢ inch lap-welded steel, and is tested for at least 300 pounds 
pressure per square inch (Tr. 261, 263, 939; J.A. 49, 284, 285, 
740)2 In 1944, bombs were classified by the War Department 
as explosive, chemical and inert, and chemical bombs were fur- 
ther classified according to filler as gas, smoke and incendiary 
(J.4.49). Thenapalm filler is a composition of approximately 
$3% gasoline and 12% napalm thickener, which is a granular 
powder of aluminum soap and acids. The latter when stirred 
into the gasoline produces a gel. This filler was discovered 
and perfected in 1942 (Tr. 251, 259, 262; J.A. 50, 277, 282, 
284). The Pt-1 gel is produced by mixing various proportions 
of magnesium, petroleum oil extract, petroleum pressure dis- 
tillate, borium nitrate, ammonium perchlorate, isobutyl 
methacrylate, and gasoline. This filler was developed in 1943 
(Tr. 272, 274; J.A. 50, 291-293). The bomb bodies contain- 
ing napalm gel were the 100-pound type of the M-47A series, 
and contained about 40 pounds of the gel. Those filled with 
Pt-1 gel were the M-76, 500-pound type, and contained about 
180 pounds of the gel (J.A. 47, 49-50). 


*Three dockets, namely, United States v. Western Pacific Ratlroed 
Company, No. 32130, United States v. Seaboard Air Line Railroad Com- 
pony, No. 32131, and United States v. Bangor & Aroostook Ratiroad Com- 
pany, No. 32122, concerned the same type of shipments, were consolidated 
for bearing and the Commission wrote one report for the three cases. 

*The reference “Tr.” refers to the original paging of the transcript of 
testimony at the hearing before the Commission’s Examiner. 
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All of these bomb bodies were shipped filled, but without 
bursters, fuses or arming wires. Without the bursters and 
fuses they were incomplete bombs in the sense that they were 
not a “complete round”; * and before they could function as 
incendiary bombs it was necessary that the fuses and bursters 
be attached (Tr. 313, 687; J.-A. 319, 563). 

A typical bill of lading for the M-47A series carried by the 
Seaboard Railroad and by the Bangor & Aroostook Railroad in 
1944 described the article as follows: 


Fireworks, Bombs, Incendiary 100 lb., 
M47A2, NP filled, w/o burster 
fuze or wire. (J.A.49). 


A typical bill of lading for the same article carried by the West- 
ern Pacific Railroad Company in 1948 was described as: 
AERIAL BOMBS, EMPTY (M47A2).5 

2. The Classification and Charges. The dispute before the 
Commission was the applicability to these articles of the first- 
class rating in Item 1820 of the Consolidated Freight Classifi- 
cation No. 16,* and the justness and reasonableness of the re- 
sulting rates as applied to these shipments. That classification 
included the following: 


“As defined in War Department Technical Manual 9-1904, March 2, 1944: 
“A complete round of ammunition is made up of all the necessary com- 
ponents to a chain of events which will perform a desired function under 
the proper circumstances and at the proper time. For example, a complete 
round of high-explosive shell would be made up of a projectile, an explosive 
filler, a fuze, a booster, a propelling charge, a cartridge case, and a 
primer. * * *” (Exh. 4, p. 123; J.A. 929). 

"Some of the bills of lading for these articles carried by the Western 
Pacific Railroad Company carried the description : 

AERIAL BOMBS EMPTY (Bomb, Incendiary, 
NP, 100-Ib., AN-M47A2, Lesa Fuze, 
Burster & Wire Arming) (Tr. 34; J.A. 130). 

“For the shipments which moved in 1948 and 1950 in Docket No. $2130 
Consolidated Freight Classification No. 19 had superseded No. 16, but the 
pertinent portions of the two classifications were substantially the same 
(Tr. 36-37 ; J.A. 181; Exh. 4, pp. 2-5; J.A. 867-870). 


Item Articles 

1800: AMMUNITION, Explosives, Incendi- 
ary or Gas, Smoke or Tear Producing see 
Note 1, item 1805: 

1805: Note 1—Subject to Rule 39, * * *. 

1820: Bombs or mines, loose or in packages. 

(Exh. 4, p.2; J.A.867). 

Rule 39, so far as here pertinent, provides: 

Explosives or other dangerous articles will only be han- 
dled and transported by: 

1. Rail carriers * * * in accordance with rules and 
regulations prescribed by the Interstate Commerce 
Commission as published in Agent, S. W. Topping’s 
Freight Tariff No. 4 LC.C. No. 4, supplements 
thereto and reissues thereof (Exh. 4, p. 104, J.A. 
925). 

The regulations referred to are the Commission’s Regula- 
tions on Explosives and Other Dangerous Articles, published 
in 49 CFR. (1949 Ed.) Parts 71-78. To make them more 
readily available they are also published in tariff form. The 
tariff in effect in 1944 was entitled “Agent W.S. Toppings 
Freight Tariff No. 4, Publishing Interstate Commerce Regu- 
lations for Transportation of Explosives and other Dangerous 
Articles by Freight, including specifications for Shipping Con- 
tainers” (Tr. 358; J.A. 349). The articles concerned in this 
suit have never been subject to these regulations. 

The figure 1 under “Carload Ratings” in the above tariff in- 
dieates that articles to which Item 1820 is applicable carry a 
first-class rating. Rates increase as the rating decreases, i.e., 
rates on a first-class rating are higher than those on a fifth- 
class rating. Because of special quotations for the Govern- 
ment, authorized by 49 U'S.C. 22, the actual charges sought by 
the Railroads in these cases are lower than those in the pub- 
lished tariffs on the first-class rating shown above. Initially, 
the carriers published an exceptions rating of 75% of first- 
class on bombs and certain other items, with the same head- 
ing and commodity description as appeared in items 1800 
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and 1820 of the classification. In 1942, the Government and 
the carriers agreed that, due to increased volume and heavier 
loading of ammunition traffic,” a Section 22 quotation would 
be given the Government covering all articles to which Item 
1820 was applicable, and charges thereon would be no more 
than 65% of first-class without deduction for land grant. By 
amendment, the agreement also provided that if rates pro- 
duced by the exceptions ratings of 75% of first-class, minus 
land grant deductions, were lower than 65% of first-class, the 
lower rates under the exceptions ratings were to be applied. 
This Section 22 quotation No. 14 series by the Association of 
American Railroads applied, in general, in territory other than 
the Mountain-Pacific and Pacific Coast territories. On com- 
modities originating at and consigned to the latter territories 
Transcontinental Freight Bureau Section 22 quotation No. 
13-A applied, which provided for reduced rates on a specific 
mileage basis (Exh. 5, pp. 1-3, J.-A. 951-954; Exh. 7, pp. 1-5, 
J.A. 955-959). If the first-class rating of Item 1820 is prop- 
erly applicable to these unfused bomb bodies filled with napalm 
and Pt-1 gel, then the proper charges are those computed at 
no more than 65% of first-class under the Section 22 agree- 
ments.* 

On the shipments transported by it, Western Pacific billed 
the Government initially for charges based on the fifth-class 
rating, and these bills were paid as submitted. Subsequently, 
the Railroad submitted additional bills for these shipments on 
the ground that charges based on Item 1820 (as reduced by 
Section 22 quotations) were applicable. The Government 
declined to pay the additional charges for the reason that the 
articles shipped were, in its view, not “incendiary bombs” under 
Items 1800 and 1820, and it asserted that since no item of the 
classification applied specifically to these articles, they were 
properly rateable as “combination articles” under Rule 18 of 


"The first-class carload rating on articles under Item 1820 applied on & 
minimum weight of 20,000 pounds. The Section 22 quotation applied on 
a minimum weight of 50,000 pounds (Exh. 4, p. 2, J.A. 867; Exh. 5, pp. 1-3, 
J.A. 951-964). The carload shipments of the M-47A series bomb bodies 
weighed ax much as 82,000 pounds and those of the M-76 type as mach as 
98,000 pounds (J.A. 49-50). 

* See Appendix A to the Commission's report (J.A. 64). 

667545—62——3. 
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the Consolidated Freight Classification,’ that is, as empty steel 
aerial bomb cases under Item 1895, or gasoline, n.0.i.b.n.,”* 
whichever results in the higher basis. 

Empty steel aerial bomb cases and gasoline, n.o.i.b.n., were 
rated as follows in the consolidated classification : 


empty 
36405 Gasoline, 
N.O.IBN. in 
steel drums 5 
(J.A. 51). 


Application of this rule would result in a rating with charges 
lower than the charges computed by the application of the 
rating in Item 1820, even after reduction under the Section 
22 quotations. 

On the shipments carried by Seaboard and by Bangor & 
- Aroostook in 1944, the carriers billed the Government at the 
rates generally equal to 65% of the first-class rates provided 
by Item 1820 for incendiary bombs. These charges were paid 
as submitted in accordance with 49 U.S.C. 66. On post-audit 
the General Accounting Office determined that there were 
overcharges to the extent that the charges exceeded those com- 
puted at the fifth-class rate; and the overcharges were set off 
as deductions from other bills due and owing the carriers. A 
action by each of these carriers was then brought in 
the Court of Claims to recover the unpaid amounts of the 
supplemental bills and amounts deducted by the General 
Accounting Office (J.A. 48, 50-52). 


* Bale 18 provides: 


COMBINATION ARTICLES 
When not specifically classified, articles which have been combined 


rating the minimum weight will be the highest minimum weight pro- 
vided for such highest rate or rating (J.A. 51). 
. -™ N.oLb.n. means not otherwise indexed by name. 


BABE BLM DALE BERRI 


* 
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3. Prior Proceedings. In the Court of Claims, the Govern- 
ment maintained that (1) item 1820 was inapplicable because 
the absence of bursters and fuses deprived these articles of 
the essential characteristics of “incendiary bombs”; and (2) if 
this item was held to govern, the tariff would be unreasonable 
as applied to these shipments, since the bomb bodies filled with 
napalm or Pt-1 gel do not have the hazard or risk sufficient to 
justify the first-class rate. The Court of Claims, treating the 
questions of applicability and reasonableness as separate and 
distinct, held that (1) the shipments in question were “incen- 
diary bombs” within the meaning of Item 1820 and were en- 
titled to the higher first-class rating; ™ and (2) the question of 
the reasonableness of the rate as applied to these shipments 
was within the exclusive jurisdiction of the Commission, but 
that the period of limitations in 49 U.S.C. 16(3) cut off referral 
to the Commission. Western Pacific R. Co. v. United States, 
131 F. Supp. 919, 132 C. Cls. 115. 

The Supreme Court reversed and remanded. United States 
v. Western Pacific Railroad Co., 352 U.S. 59. It held that the 
statutory limitation did not bar referral to the Commission, 


and that the questions of tariff construction and of reasonable- 
ness “as applied” were so intertwined as to require submission 
to the Commission in the first instance under the “primary 
jurisdiction” doctrine. The Court reasoned: 


Courts which do not make rates cannot know with 
exactitude the factors which go into the rate-making 
process. And for the court here to undertake to fix 
the limits of the tariff’s application without knowledge 
of such factors, and the extent to which they are present 
or absent in the particular case, is tantamount to en- 
gaging in judicial guesswork. It was the Commission 


In reaching this decision the Court of Claims relied entirely upon its 
decision in Union Pacific Ratlroad Co. v. United States, 111 F. Supp. 206. 
In that case the Court admitted that “* * * the hazards involved in the 
transportation of the shipments for which plaintiff is suing were not as 
great as would have been the case had the articles been shipped fully assem- 
bled. And it may well be that a lower tariff rate should apply to the 
carriage of the lesa hazardous incendiary bomb. This question is not 
within our jurisdiction, however, as the question of the reasonableness of 
rates is a matter entrusted by Congress solely to the Interstate Commerce 
Commission.” 111 F. Supp. at 268. 
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and not the court which originally determined why in- 
cendiaries should be transported at a high rate. It is 
thus the Commission which should determine whether 
shipments of napalm gel bombs, minus boosters and 
fuzes, meet those requirements; that is, whether the 
factors making for certain costs and thus a certain rate 
on incendiaries are present in the carriage of such in- 
completed bombs. (352 US. at 68.) 

On remand the Court of Claims issued its order dated Jan- 
uary 16, 1957, suspending further proceedings pending a deter- 
mination by the Commission of the proper rates to be applied 
to these shipments. The Government filed petitions with the 
Commission alleging that Item 1820 was not the applicable 
classification item, and that if it was found that the applicable 
rate was based upon the first-class rating in Item 1820, such 
rate was unreasonable to the extent that it exceeded the fifth- 
class rate (J.A. 15-26). 

4. Proceedings Before the Commission. The Government 
contended that (1) the articles shipped were not incendiary 
bombs since they were not complete with fuses, bursters and 
arming wires; (2) the shipments consisted of steel aerial bomb 
body cases filled with thickened gasoline; and (3) the appli- 
cable, just and reasonzble rates were the rates which applied 
either on steel bomb bodies or on liquid gasoline in drums 
(J.A. 48). It took the position that, based upon the evidence 
and prior Commission decisions relating to high rates on explo- 
gives, the commercial reason for the first-class rating under 
Item 1820 was risk or hazard in transportation. It showed, 
inter alia, that the Bureau of Explosives * tested both napalm 
and Pt-1 gels under simulated transportation conditions and 
found that absent bursters, fuses and arming wires neither 
article was or should be included within the Commission’s 
regulations for the packing and transportation of explosives 
and other dangerous articles (J.A. 991-997); and that gaso- 


* The Bureau is an organization made up of manufacturers of explosives 
and other dangerous articles and representatives of railroads and other 
transportation companies to assist in the enforcement of the regulations of 
the Commission for the transportation of explosives and other dangerous 
articles by freight. Its finances are supervised by the Association of 
American Railroads (Tr. 357-258, J.A. 349-350). 
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line which takes only a fifth-class rating * was made subject 
to these regulations (Tr. 375, J.A. 361). 

The carriers contended that (1) the articles transported were 
incendiary bombs; (2) the applicable rates were 65% of first- 
class pursuant to Section 22 quotation agreements between 
the Railroads and the Government (or the exceptions-to- 
classification basis of 75% of first-class when lower); and (3) 
the rates sought to be applied by the carriers were just and 
reasonable (J.A. 48). They showed, inter alia, that napalm 
was inflammable and was particularly destructive in setting 
fires once it was properly triggered ; that Pt-1 gel upon exposure 
to water could initiate a fire because of the fine magnesium 
particles in the mixture; that the Government placarded some 
of these shipments with “dangerous” placards, and that special 
care and handling had in fact been accorded the placarded 
shipments. 

The Commission found that the Government in 1944 classi- 
fied chemical bombs according to type of filler as gas, smoke 
and incendiary (J.A. 49); that instructions required that the 
burster, fuse, and arming wires, which if attached would make 
the bomb a “complete round”, be packed and shipped sepa- 
rately (J.A. 49); that the filler used in each of the bomb cases 
was “significantly different” from ordinary gasoline (J.A. 50); 
that the history of the classification ratings show that, as pub- 
lished in 1931, the heading “Ammunition, Explosive, Incendi- 
ary, or Gas-, Smoke-, or Tear-Producing”, which later became 
Item 1800, was intended to cover explosive and non-explosive 
incendiary articles (J.A. 52-53) ; that when shipped the articles 
were non-explosive and were not capable of spontaneous com- 
bustion, but that they did contain a highly inflammable ma- 
terial, which was “capable of setting something on fire if prop- 
erly triggered” (J.A. 54); that the War Department Technical 
Manual listed an M-47 chemical bomb with an incendiary filler 
as an example of an incendiary bomb (J.A. 54); that the arti- 
cles became bombs when the bomb bodies were filled with their 
incendiary mixtures, and the absence of bursters and fuses did 


“ Au shown, supra, p. 6, gasoline in ateel drums takes a fifth-class rating 
{n official and western territory and 37.5 in southern territory. For con- 
venience, the fifth-class rating will be rexerred to berein. 
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not affect that identity (J-A. 55); and that under principles 
theretofore established by the Commission, the absence of es- 
sential parts not affecting the identity of an article does not 
destroy its fundamental character for ratemaking or tariff- 
interpretation purposes (J.A. 55-56). The Commission con- 
cluded that “the articles here concerned were incendiary 
bombs”, that they “were listed as such in Item 1820 of the 
classification” (J.A. 56), and that the applicable rates were 
those agreed upon in the Section 22 quotations (J.A. 58-59). 

With respect to the reasonableness of the charges, the Com- 
mission found that notwithstanding that these articles were 
non-explosive when shipped, they presented a hazard in trans- 
portation (J_A. 61-62) ; that the evidence showed the “unusual 
and expensive care and handling which were necessary” (J.A. 
60); and that because of the “Dangerous” placards, the Rail- 
roads were compelled to handle the cars with care “equal to 
that required by the Commission’s regulations for the move- 
ment of explosives and other dangerous articles”, which care 
added to the transportation costs (J.A.61). The Commission 
held that “the articles shipped were incendiary bombs, that the 
applicable rates were those sought by the railroads * * *, and 
that such rates were not shown to have been unjust, unreason- 
able or otherwise unlawful for application on the considered 
shipments” (J.A. 63); and by order dated December 17, 1957, 
it discontinued the proceedings (J.A. 65). The Government’s 
petition for reconsideration was denied on May 9, 1960 (J.A. 
105). 

5. Proceedings in the District Court. In its complaint to 
enjoin, set aside and annul the Commission’s report** and 
orders, the Government alleged, inter alia, that the finding of 
the Commission failed to state the lawful reasons why the 
higher rate in Item 1820 of the classification was just and rea- 
sonable as applied to these shipments; and that the findings 
as to the applicable rates and the justness and reasonableness 
thereof were arbitrary and capricious, contrary to and un- 
supported by the evidence, and erroneous as a matter of law. 

Upon the entire record of the proceedings before the Com- 
mission, which was certified to the court, the Government 


* United States v. Western Pacific R. Co., 300 1.C.C. 249. 
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moved for summary judgment, maintaining that the Commis- 
sion had failed to analyze the commercial reasons behind Item 
1820, as required by the Supreme Court’s decision in United 
States v. Western Pacific, supra. The district court, without 
opinion, denied the Government’s motion for summary judg- 
ment; and on March 14, 1962, it entered a final judgment and 
decree, approved as to form by all parties, dismissing the com- 
plaint (J.A. 1013). 


SUMMARY OF ARGUMENT 
I 


Clearly, the Interstate Commerce Commission failed to fol- 
low the injunction of the Supreme Court when this case was 
before that Court (United States v. Western Pacific R. Co., 352 
U.S. 59), to find the “commercial reasons” why the high first- 
class rating was set on incendiary bombs, and to determine 
whether those reasons justified the application of that rating 
to the articles here under consideration. On the contrary, the 
Commission looked instead to definitions, to the characteriza- 
tion of these articles by the parties as “incendiary bombs,” to 
a freight classification which was made before napalm gel was 
even discovered, and to the Commission’s “identity” rule, which 
holds that the absence of essential parts which do not affect 
the identity of articles does not change their fundamental 
character for rate-making purposes. 

Patently, none of these considerations goes to the “commer- 
cial reasons” for the high first-class rating on incendiary bombs, 
nor do they show warrant, in the context of the Supreme 
Court’s decision adjuring the Commission to avoid a mere ex- 
ercise in semantics, for applying that rating to bomb bodies 
filled with napalm gel and shipped without bursters, fuses or 


arming wires. 
Il 


If, although the Government does not so concede, the Com- 
mission considered that risk or hazard in transportation was 
the reason for the first-class rating on incendiary bombs, the 
application of that rating on such basis to these articles is 
entirely unsupportable. It is conceded that these bomb bodies 
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as shipped were non-explosive, were not spontaneously com- 
bustible, and required an outside source of ignition. 

The Bureau of Explosives, which enforces the Commission’s 
regulations for the handling and transportation of explosives 
and other dangerous articles, tested this thickened gasoline 
mixture under simulated transportation conditions and found 
that it neither was, nor should be, made subject to those regu- 
lations. As late as 1958, the Chief of that Bureau stated that 
“[a]ctually, had I felt that * * * napalm [was] dangerous to 
transport, I would have long ago recommended to the Com- 
mission an amendment to the definitions in the regulations so 
that [it] could be included as a dangerous article”. 


Ii 


And finally, the Commission ignored its own well-established 
principles of rate making when it failed to consider the com- 
parability of the transportation characteristics of these articles 
to gasoline shipped in steel drums, and held that rates based 
on the first-class rating were reasonable as against the fifth- 
class rating for gasoline. In doing so, the Commission relied, 


not upon transportation care and handling required by these 
articles, but rather, upon the care and handling actually given, 
which apparently was that required by the Commission’s regu- 
lations for explosives and other dangerous articles, to which 
these shipments were not subject. On this point, the Com- 
mission, in effect, relieved the carriers of their settled obliga- 
tion to prove the reasonableness of the rates which they sought. 


ARGUMENT 
Introductory statement 


The articles with which we are here concerned are no more 
than steel cases filled with thickened gasoline. There is no dis- 
pute that they are not explosive. Neither is the mixture in- 
cendiary in the sense that that term is frequently employed. 
On the contrary, the mixture is not spontaneously combustible, 
and it must have some outside source of ignition before it will 
burn. If the casing is crushed, the mixture will not explode; it 
will simply ooze out. And if the filled cases were dropped from 
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a height of two or three miles, there would be no explosion or 
fire on impact. 

The record just as clearly indicates that, to be effective as an 
“incendiary bomb,” the case filled with napalm must have a 
burster and fuse. The bomb ready for discharge has in its nose 
a small propeller and arming wire, which prevents the propeller 
from revolving. When the bomb is loaded in an airplane, the 
wire is attached to a shackle so that when the bomb is dropped 
the wire pulls out permitting the propeller to revolve. As it 
revolves it unscrews and drops, removing a safety bolt, which 
makes it possible for the first time for a firing pin to strike the 
percussion cap of fulminate of mercury. When the bomb 
strikes the ground, this causes the firing pin to strike the cap. 
which in turn sets fire to a train of black powder. The powder 
acts as a fuse to carry the fire to the burster. The burster con- 
sists of two concentric tubes. or wells, a smaller one inside a 
larger one, which run through the napalm in the center of the 
bomb body. The inner tube, or well. is filled with TNT, and 
the outer one with white phosphorous. which is highly incen- 
diary. The flame, following the black powder as a fuse, ex- 
plodes the TNT, sets fire to the phosphorous, and fires the 
napalm gel. When the bomb bursts, the burning napalm scat- 
ters, sticking to objects and setting fire to them (Tr. 316-317. 
683-684; J.A. 321-322, 560-561). 

As shipped, these cases had no burster, fuse or arming wire. 
It requires a vigorous stretch of the imagination to call them 
either “incendiary” or “bombs.” From a transportation stand- 
point they were akin to steel drums filled with liquid gasoline. 
except that gasoline flowed more freely, evaporated more 
quickly and ignited more easily; and gasoline was subject to 
the Interstate Commerce Commission’s regulations for the han- 
dling and transportation of explosives and other dangerous 
articles, while these filled bomb bodies are not, and never have 
been, subject to those regulations. Consequently, there is no 
conceivable reason why the shipments should carry a rating 
higher than the fifth-class rating applicable to the carriage of 
gasoline in steel drums. 

Yet the Commission, in the face of this evidence, is requiring 
the Government to pay charges based upon a high first-class 

7545-—-62-——3 
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rating, thus ignoring the lack of hazard, disregarding the com- 
parability of gasoline in a transportation context, and placing 
these wholly non-explosive articles in the same category as high 
explosives, and fused. incendiary bombs. This the Commission 
does on pure semantics, and with no respect for substance. The 
cogent language of the dissenting judges of the Court of Claims 
when this case was before that Court (Western Pacific R. Co. v. 
United States, 131 F. Supp. 919. 132 C. Cis. 115) bears repeat- 
ing here: 


“Give a dog a bad name and hang him” is a saying of the 
people. but it is not a legal maxim. It is hard to think of 
a name jor the inert. non-incendiary objects here in- 
volved other than “incendiary bombs.” That is what 
the objects were made for; if they are not used for that 
purpose they must be scrapped. Ifa sightseer in a fac- 
tory asked what those queer-shaped objects were, the 
answer would be “incendiary bombs.” But if he then 
started to run. he would be given further reassuring in- 
formation about them. 

In law. as in life, words are used for a purpose, and a 
mere name may be all that is needed in one situation, 
while in another many qualifying words will have to be 
appended to the name. Where, as in the instant case, 
the whole reason and justification for charging high 
rates for the carriage of objects is their incendiary and 
extra-hazardous character, the mere name is not suf- 
ficient to put goods in their proper classification. If 
we go by the name, our Government and our taxpay- 
ers are made to pay for insurance against non-existent 
risks, and the railroads are getting something for noth- 
ing. 

In other branches of the law such as laws forbidding 
the transportation or storage of explosives, a court would 
make short work of a case involving explosives that 
would not explode. I see no reason why the law of 
freight rates should be less rational. If the reason for 
the high freight rate is the incendiary quality of the 
freight, and if the freight does not have the incendiary 
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quality, the reason for the high rate vanishes and the 
rate should vanish with it.‘ 131 F. Supp. at 920-921. 


Accordingly, for the reasons developed in detail in Points I, 
II, and III, infra, we submit that the order of the Commission 


must be set aside. 


IL. The Commission erred in failing to find the “commercial 
reasons” for the first-class rating on incendiary bombs and 
whether those reasons applied to these shipments 


The Government has consistently argued in the Court of 
Claims, in the Supreme Court and before the Commission that 
the risk or hazard of transporting these bomb bodies was not 
sufficient to warrant the application of the first-class rating in 
Item 1820 for “incendiary bombs”, and that rates based upon 
that rating were unjust and unreasonable as applied to these 
shipments. 

At the outset of its opinion, reversing the Court of Claims. 
the Supreme Court in United States v. Western Pacific R. Co.. 
352 U.S. 59, considered whether the case presented questions 
appropriate for Commission resolution. In this connection, 
the Court first reviewed the long-established doctrine of pri- 
mary jurisdiction which, it observed. “comes into play when- 
ever enforcement of [a claim originally cognizable in the 
courts] requires the resolution of issues which, under a regula- 
tory scheme, have been placed within the special competence of 
an administrative body; in such a case the judicial process is 
suspended pending referral of such issues to the administrative 
body for its views” (352 U.S. at 64). 

Concluding that, whether the question was framed in terms 
of the proper application of the tariff or in terms of the reason- 
ableness of the rate, there was but one issue, and that issue was 
within the primary jurisdiction of the Commission, the Court 
said: 

The main thrust of the Government's argument on 
the construction question went to the fact that the ship- 
ments here involved were not as hazardous as contem- 
plated by the term “incendiary bomb” as used in the 
tariff, and that therefore the tariff should not be con- 
strued to cover them. Similarly, the dissenting judges 
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below emphasized the absence from the shipments of the 
commercial factors which call for a high rate on incen- 
diary bombs: “If the reason for the high freight rate is 
the incendiary quality of the freight, and if the freight 
does not have the incendiary quality, the reason for the 
high rate vanishes and the rate should vanish with it.” 
132 Ct. CL, at 118, 131 F. Supp. at 921. The difficulty 
with this line of argument is that we do not know 
whether the “incendiary quality of the freight” was in 
fact the reason for the high rate, still less whether that 
was the only reason and how much weight should be as- 
signed to it. Courts which do not make rates cannot 
know with exactitude the factors which go into the rate- 
making process. And for the court here to undertake 
to fix the limits of the tariffs application without 
knowledge of such factors, and the extent to which they 
are present or absent in the particular case, is tanta- 
mount to engaging in judicial guesswork. Jt was the 
Commission and not the court which originally deter- 
mined why incendiaries should be transported at a high 
rate. It is thus the Commission which should deter- 
mine whether shipments of napalm gel bombs, minus 
bursters and fuses, meet those requirements; that is, 
whether the factors making for certain costs and thus 
a certain rate on incendiaries are present in the car- 
riage of such incompleted bombs. 

This conclusion is fortified by the artificiality of the 
distinction between the issues of tariff construction and 
of the reasonableness of the tariff as applied, the latter 
being recognized by all to be one for the Interstate Com- 
merce Commission. For the Government’s thesis on 
the issue of reasonableness is not that the rate on incen- 
diary bombs is, in general, too high. It argues only that 
the rate “as applied” to these particular shipments is 
too high—z.e. that since the expenses which have to be 
met in shipping incendiaries have not been incurred in 
this case, the carriers will be making an unreasonable 
profit on these shipments. This seems to us to be but 
another way of saying that the wrong tariff was applied. 
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In both instances the issue is whether the factors which 
call for a high rate on incendiary bomb shipments are 
present in a shipment of bomb casings full of napalm 
gel but lacking bursters and fuses. And the mere fact 
that the issue is phrased in one instance as a matter of 
tariff construction and in the other as a matter of reason- 
ableness should not be determinative on the jurisdic- 
tional issue. To hold otherwise would make the doctrine 
of primary jurisdiction an abstraction to be called into 
operation at the whim of the pleader. 352 US. at 67— 
69. [Emphasis supplied.] 

And on the considerations necessary for the resolution of the 
issue in this case the Court instructed the Commission in the 
following language: 

A tariff is not an abstraction. It embodies an analysis 
of the costs incurred in the transportation of a certain 
article and a decision as to how much should, therefore, 
be charged for the carriage of that article in order to 
produce a fair and reasonable return. Complex and 
technical cost-allocation and accounting problems must 
be solved in setting the tariff initially. In the case of 
“mecendiary bombs”, since it is expensive to take the 
elaborate safety precautions necessary to carry such 
items in safety evidently there must have been calcula- 
tion of the costs of handling, supervising and insuring 
an inherently dangerous cargo. In other words, there 
were obviously commercial reasons* why a higher tariff 
was set for incendiary bombs than for, say, lumber. It 
therefore follows that the decision whether a certain 
item was intended to be covered by the tariff for in- 
cendiary bombs involves an intimate knowledge of these 
very reasons themselves. Whether steel casings filled 
with napalm gel are incendiary bombs is, in this con- 
text, more than simply a question of reading the tariff 
language or applying abstract “rules” on construction. 
For the basic issue is how far the reasons justifying a 
high rate for the carriage of extra-hazardous objects were 
applicable to the instant shipment. Do the factors 
which make for high costs and therefore high rates on 
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incendiary bombs also call for a high rate on steel cas-— 
ings filled with napalm gel? To answer that question 
there must be close familiarity with these factors. Such 
familiarity is possessed not by the courts but by the 
agency which had the exclusive power to pass on the 
rate in the first instance. And, on the other hand, to 
decide the question of the scope of this tariff without 
anne of the factors and purposes underlying 

the terminology employed would make the process of 
adjudication little more than an exercise in semantics. 
352 US. at 66-67. [Emphasis supplied except where 
indicated by an asterisk.] 

Thus the Commission was directed to determine, first, the 
“eommercial reasons” which warrant the rating on incendiary 
bombs in Item 1820, and then to ascertain if those reasons justi- 
fied the application of that rating to these shipments of unfused 
bomb bodies filled with napalm or Pt-1 gel. The initial ques- 
tion here is whether the Commission fufilled that obligation. 
And the Commission’s report shows that it did not. 

In determining that the “incendiary bomb” classification rat- 
ing was applicable to these articles, the Commission looked to 
(1) the designation of the articles in some of the bills of lading 

as “Fireworks, Bombs, Incendiary, 100 ib., M47A2, NP filled, 
w/o bursters, fuses or wire” (J.A. 49) ;* (2) classification by 
the War Department of chemical bombs according to the type 
of filler, as gas, smoke, and incendiary (J.A. 49); (3) the his- 
tory of the classification showing that it was the intent to cover 
both explosive and non-explosive articles in this item (J.A. 
52-54); (4) the War Department’s definition of an incendiary 
bomb and its statement that the M-47 type chemical bomb 
with an incendiary filler was an example of an incendiary bomb 
(J.A. 54); and (5) the fact that the napalm gel filler was “in- 
flammable”, “was designed and manufactured for incendiary 

and was “capable of setting something on fire if 
properly triggered” (1d.). [Emphasis supplied.] 

The difficulty with this approach by the Commission is 
that none of these considerations relates to or reveals the 


— ee 
* All of the shipments in Docket No. 32130 were described in the bills 
of lading as “aerial bombs, empty”. p 
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“commercial reasons” for the classification rating on incendiary 
bombs. In the first place, the Commission recognized the 
“well-settled rule” that the description on the bill of lading 
is not conclusive as to the true nature of the commodity shipped 
(J.A. 49)* 

The War Department’s definition of an incendiary bomb 
in its Technical Manual 9-1904, dated March 2, 1944, referred 
to by the Commission (J.A. 54) reads: “Incendiaries are com- 
bustible materials which are burned with intent to cause 
destruction of buildings, crops, food, ammunition, or materials 
of military importance.” The Manual then goes on to point 
out that “[i]ncendiaries dependent on their construction and 
manner of use are classified as intensive or scatter * * *. The 
scatter type dispenses small fragments of its burning material 
usually by an explosive charge, thus starting simultaneously 
as many fires in as many different places as possible. * * * 
The M-47 series of chemical bombs are an example” (Exh. 4, 
p. 133, J.A. 932). Clearly, the M-47 “incendiary bomb” con- 
templated by this definition was one containing its burster and 
fuse, that is, a complete bomb. 

So, too, the fact that the napalm gel filler was “inflam- 
mable”, “was designed and manufactured for incendiary pur- 
poses” and was “capable of setting something on fire if properly 
triggered”, says no more than that this mixture was “incendi- 
ary” in the sense that it could burn “if properly triggered” and 
could set something else on fire. It does not show that the 
bomb bodies filled with napalm, but without bursters or fuses 
was an “incendiary bomb” within the meaning of Item 1820 
of the classification. 

But, more importantly, these descriptions, classifications and 
definitions relied upon by the Commission are a far cry from 
the “commercial reasons” for the classification rating which 
the Supreme Court directed the Commission to find. 

With respect to the history of the classification of “incen- 
diary bombs” which ultimately became Item 1820, it shows 
that, from 1928 to 1931, classification ratings for incendiary 


“See Norrie Stamping and Manufacturing Company v. Penneylvenia R. 
Co., 259 1.C.C. 598, 504; United Welding Co. v. B. & O. R. Co., 196 LCC, 
79, 80; Penn, Facing Co. v. Ann Arbor R. Co., 182 I.C.C. 614, 615, 
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bombs or mines were published under the heading “Ammuni- 
tion, Not Explosive”. The same Consolidated Freight Classi- 
fication carried the heading “Ammunition, Explosive”, cover- 
ing explosive bombs or mines, but without a rating” Interim 
this period the Government sought to have classification 
ratings published for application on bombs that were explosive. 
In the process of reaching agreement on this change, the Gov- 
ernment proposed that the then-existing headings of “Ammu- 
nition, Explosive” and “Ammunition, Not Explosive”, be 
changed to read “Ammunition, Explosive, Incendiary, or Gas-, 
Smoke-, or Tear-Producing” * and “Ammunition, Not Explo- 
sive, Incendiary, Gas-, Smoke-, nor Tear-Producing”, respec- 
tively. The proposal noted that the former item covering 
incendiary bombs under the heading “Ammunition, Not Ex- 
plosive” would be eliminated because it was covered under the 
new heading, “Ammunition, Explosive, Incendiary, or Gas-, 
Smoke-, or Tear-Producing”. This change, published in 
1931 later became Item 1820 of the classification in effect 
during 1943 to 1950.” 

However, these changes warrant no conclusion of any mutual 
understanding between the Government and the Railroads that 
bomb bodies filled with napalm or Pt-1 gel, but without 
bursters and fuses, were classifiable under this Item. In the 
first place, neither of these fillers had been developed when this 
classification was originally set up in 1931; and, in addition, 
the record shows that there has never been any agreement or 
mutual understanding that these articles were properly classi- 
fied under Item 1820 as incendiary bombs. On the contrary, 


* Exh. 4. pp. 6-7, 9-10, (J.A. 871-872). 

* Exh. 4, pp. 47-48, (J.A. 875-876). 

* Exh. 4, pp. 51-52, (J.A. 877-878). 

* Since 1931, the classification has also included Note 1, which is now 
Item 1806, and which makes the shipments subject to Rule 39. That rule 
provides that explosives and other dangerous articles will only be handled 
and transported by rail carriers in accordance with the rules and regula- 
tions of the Interstate Commerce Commission. As to whether this note 
limits the articles under Item 1800 to those which are subject to the Com- 
mission’s regulations was the subject of conflicting interpretation at the 
bearing before the Commission, a Government witness testifying that it did 
(Tr. 1058, J.A. 825) and a Railroad witness testifying that it did not (Tr. 
87-89, J.A. 166-168). 
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there was, if anything, an understanding that they were not so 
classified. 

On November 23, 1943, Mr. W. S. Flint of the Railroad’s 
Official Classification Committee advised the Government by 
telephone that these articles were properly rated by analogy 
as “empty aerial bombs” under Item 1895 (Tr. 65-66, J.A. 
152). This advice was confirmed by the Classification Com- 
mittee in a letter dated May 4, 1945, to the Chemical Warfare 
Service (Exh. 26, J.A. 998), and it was not rescinded until 
sometime in 1947 or 1948 (Tr. 964, J.A. 756-757). While it 
is true that during 1944 the Government described these arti- 
cles as “incendiary bombs” rateable under Item 1820 (Exh. 4, 
pp. 86, 88, J.A. 904, 906; Exh. 27, p. 1, J.A. 999), in January 
1945 the War Department Office of Transportation advised the 
Chemical Warfare Service that on the basis of opinion by the 
Chief, Bureau of Explosives, and the Railroads’ Official Classi- 
fication Committee, defused aerial bombs filled with napalm 
should be described as “aerial bombs, empty” rateable under 
Item 1895 of the classification (Exh. 28, pp. 4-5, 6, J-A. 1005- 
1007). And subsequently a formal change ‘to this description 
and classification item number was made in the War Depart- 
ment Supply Bulletin 55-6 (Exh. 4, p. 94, J.A. 912). On the 
basis of the foregoing, the history of the classification ratings 
as shown by the record lends no support to the Commission's 
conclusion that Item 1820 was applicable to these unfused 
napalm-filled bomb bodies. 

But apart from that fact, the Commission, in relying on 
definitions and classification history, has done precisely what 
the Supreme Court said that it was not to do, ie., treat the 
determination of “[w]hether steel casings filled with napalm 
gel are incendiary bombs” simply as “a question of reading the 
tariff language or applying abstract ‘rules’ of construction”. 
The Court expressly condemned the very approach here taken 


“While the Chairman of the Official Classification Committee testified 
that he considered that a letter to the Government dated June 26, 1945, can- 
celled this advice (Tr. 69, J.A. 154), it seems clear from that letter that it 
pertained to the correct shipping names of commodities as specified by regu- 
lations of the Interstate Commerce Commission for the transportation of 
explosives and other dangerous articles (Exh. 4, pp. 75-34, J.A. 889-901). 
These articles as shipped without bursters, fuses and arming wires have 
never been subject to the Commission's regulations (J.A. 54-55). 
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by the Commission when it said that “to decide the question 
of the scope of this tariff without consideration of the factors 
and purposes underlying the terminology employed would make 
the process of adjudication little more than an exercise in 
semantics.” (352 US. at 67.) [Emphasis supplied.] 

The Commission also relied upon a series of cases commenc- 
ing with Lakewood Engineering Co. v. Director General, 57 
LCC. 301, which established the rule that “the absence of 
essential parts not affecting the identity of an article trans- 
ported does not destroy its fundamental] character for rate- 
making or tariff-interpretation purposes” (J-A. 55). Implicit 
in this reliance is the assumption that the absence of bursters 
and fuses did not “affect the identity” of these articles as 
bombs, and, therefore, their “fundamental character for rate- 
making or tariff-interpretation purposes” was not destroyed. 

It is indeed difficult to see how, for purposes of applying 
this “identity” rule, there is any analogy between articles such 
as shoes shipped without buttons and laces, a steam engine 
shipped without a governor, and an automobile shipped with- 
out a battery, on the one hand, and bomb bodies filled with 
napalm shipped without bursters, fuses or arming wires on the 
other. For the very things which make these articles “bombs” 
and “incendiary” are the absent bursters and fuses. But, in 
any event, this rule obviously has no applicability in the 
context of this case, since the critical question here is whether 
the absence of bursters and fuses affects the “commercial rea- 
sons” for the application of the classification rating in Item 
1820; and this, the Commission did not find. 

Plainly the Commission erred, as a matter of law, in failing 
to follow the standards set by the Supreme Court in the West- 
ern Pacific case. And this calls for remand of the case to the 
Commission. American Trucking Associations, Inc. v. United 
States, 364 US. 1. 


IL If the Commission considered that risk or hazard was the 
reason for the first-class rating, its decision that this rating 
sas applicable is not supported by substantial evidence 


The Government maintained before the Commission that the 
high first-class rating applicable to explosives and other dan- 
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_gerous articles under Item 1820 has traditionally been based 
on the consideration that the transportation of such articles is 
attended with great risk, that “heavy expenses are incurred 
[by the carriers] in conforming to the [I.C.C.] regulations” 
and that the “first-class” rating is, therefore, the proper rat- 
ing “‘to apply on this traffic,” Rates on Powder and High Ex- 
plosives, 151 I.C.C. 155, 163; 155 I.C.C. 479; but that since 
these filled bomb cases were not explosives or other dangerous 
articles subject to the Commission’s regulations, there was no 
such risk or hazard as warranted the application of the first- 
class rating. 

While the Commission did not say that high risk and hazard 
of transportation was the “commercial reason” for the rating, 
if it considered it to be such, then its determination that the 
rating was applicable to the shipments here under considera- 
tion is not supported by substantial evidence. It is not dis- 
puted that the articles when shipped were non-explosive, that 
they were not capable of spontaneous combustion, and that 
the Bureau of Explosives, which enforces the Commission’s 
regulations for the handling and transportation of explosives 
and other dangerous articles, ruled that the bomb cases filled 
with napalm gel were not subject to the regulations if shipped 

.without the bursters, fuses and arming wires (J.A. 54-55). 
. In fact, the Bureau of Explosives investigated napalm gel 
beginning in the early 1940’s (Tr. 825, J.A. 659), and in 1954 
tested it, along with a number of similar mixtures submitted 
by the Government (Exhs. 21, 22, 23 and 24, J.A. 991-997). 
Several tests were made under simulated conditions of trans- 
portation. The physical test showed that the gel did not flow. 
The material was placed in an incubator oven and maintained 
at a temperature of 100° F. for 24 hours, but it retained its 
solid consistency. Further, it did not. explode; it just blew 
apart physically. It ignited fairly readily and burned, some- 
what less rapidly than gasoline. But it was found that it did 
not ignite spontaneously; combustion could take place only 
when the material was ignited by an external source (Tr. 826- 
828, J.A. 659-662; Exh. 22, J.A. 998). 

The Commission, relying upon certain testimony of the 
Chief of the Bureau of Explosives (J.A. 61) and of experts 
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(JA. 62) found that these bomb cases filled with napalm and 
Pt-1 gel presented a hazard in transportation even though 
they were not explosive. While it may well be that some risk 
attends transportation of these articles since the gel is pre- 
dominantly gasoline and flammable, the record clearly shows 
that it does not approximate that of explosive articles. More- 
over, proof is lacking that any greater care or handling is re- 
quired in transporting such shipments than in transporting 
gasoline, which is a “dangerous” article within the Commis- 
sion’s regulations (Tr. 375, J.A. 361), and takes a fifth-class 
rating (Tr. 107, J_A. 180). 

The Chief of the Bureau of Explosives testified that, al- 
though these articles were not within the Commission’s reg- 
ulations, this did not mean that they were not in fact hazardous 
or dangerous to transport (Tr. 361, J.A.351). Itshould, how- 
ever, be noted that this witness in a letter dated May 17, 1945, 
to the Chemical Warfare Service stated in part: 

From time to time we are requested to advise as to 
the application of the ICC Regulations on incendiary 
bombs M-47 which are apparently shipped without ex- 


pellant charge or fuze. We have always maintained 
that a metal container filled with a solidified oil is not a 
dangerous article under the Regulations and, in our 
opinion, would be subject to the same transportation 
risks as various solidified alcohols and other fuels which 
are transported commercially. (Exh. 28, p. 14, J.A. 
1010). 


Moreover, in a letter dated March 24, 1958, to one of the 
Railroads’ counsel responding to an inquiry concerning the 
possibility of having these articles included in the Commis- 
sion’s regulations, the Chief of the Bureau stated that “* * ° 
we have had no experience in the transportation of napalm, or 
for that matter oil-based paints in cans, sterno, printers’ ink 
or rubber cement in cans, which would cause us to believe such 
an amendment would be desirable or necessary. * * * Ac- 
tually, had I felt that solidified alcohol (sterno), oil-based 
‘paints, or napalm were dangerous to transport, I would have 
long ago recommended to the Commission an amendment to 
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country because of the sti 
the napalm once it was i 
301). But he readily 
neously combustible an 


explode. The napalm would 
And, likewise, if they were dropped 
from a height of say 15,000 feet, there would be no explosion or 
fire on impact (Tr. 347, 349, 695, JA, 342-344. 567-568). 
While the evidence shows that the napalm in these steel con- 
tainers could take fire from a fire resulting from a train wreck, a 
hot journal box, or the like, the same is true of gasoline. More- 
over, there is no evidence that the mixture in these bomb bodies 
ever caught fire during transportation. High explosives carry 
a first-class rating. Gasoline carriesa fifth-class rating, is classi- 
fied as a “dangerous” article, and presents a greater risk in 
transportation. Napalm is not an explosive, is not classified as 
& dangerous article, and is less easily ignited than gasoline. 
Gasoline flows freely, while napalm does not. It also evapo- 
rates much faster, and the hazard of fire is from the vapor (Tr. 
344, 384, 689, 805, 913-915, 987, J.A. 340, 367-368, 564, 644-645, 
721-723, 738). Accordingly, the evidence establishes that na- 
palm filled bomb cases do not present a hazard in transporta- 
tion even approximating that of explosive ammunition, or even 
as great as that of gasoline. It follows, that if the Commission 
considered that risk or hazard was the “commercial reason” for 
the first-class rating, the application of such rating to the bomb 
bodies filled with napalm but without bursters, fuses or arming 
wires was arbitrary and capricious and without support in the 
evidence. 
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TEL. The Commission’s determination that charges based-upon 
the first-class rating were just and reasonable is. arbitrary. 
and capricious, contrary to and unsupported by the evidence 
and erroneous as a matter of law 


In apparent justification for the reasonableness of the 
charges, the Commission noted the “unusual care and expensive 
handling which were necessary in moving these shipments of 
incendiary bombs” (J.-A. 60). The evidence on handling and 
care was simply a recitation of what was actually given the 
shipments rather than what the transportation characteristics 
of the article required. (See, e.g., Tr. 419-436; 437-474, J.A. 
391-403, 404-426). The Commission’s statement that such 
handling was “necessary” appears to rest in part upon its prior 
erroneous conclusion that these articles were “incendiary 
bombs”, and in part upon the fact that “Dangerous” placards 
had been placed on the shipments by the Government “though 
not required by the Commission’s regulations” (J.A. 60-61). 

The care and handling which the Commission thought 
“necessary” appears from the Commission’s report to be the 
following: “The cars had to be of the best quality and condi- 
tion, and they had to be dust-proof, light-proof and spark- 
proof. To supply such cars required additional maintenance 
and other expenses. The volume of movement was 
heavy, * * * which caused a car supply problem. Many times 
when cars were not up to the required condition the cars were 
rejected causing considerable empty mileage. Expensive in- 
spection and maintenance procedures were effected in order to 
meet the rigid standards set by the Government arsenals. All 
cars had to be carefully cleaned. Thorough inspection of the 
outside of the car, particularly the running gear, the draft gear 
and the brakes was also necessary. Special efforts were made 
by the Railroads to expedite the shipments * * *” (J.A. 60). 

True, witnesses for the Railroads testified that they supplied 
such cars, that the supply was not sufficient to meet the 
demand without the expense of moving them from distant 
points, and that they were carefully cleaned, repaired and in- 
spected as the Commission noted. However, it appears from 
the evidence that the cars supplied were those which met the 
standards for Class A explosives under the Commission’s reg- 
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ulations (Tr. 428, 439, 450, 478, J.A. 398, 405, 412, 432); and 
since the napalm shipments were neither explosive nor under 
the Commission’s regulations, it was certainly not required 
that the type of expensive handling necessary for Class A ex- 
plosives be accorded them. And expediting these shipments 
cannot justify the higher rating. That policy is dictated by 
the provisions of Section 6, Paragraph § of the Interstate Com- 
merce Act, 49 U.S.C. § 6, Par. (8), which states that in time 
of war preference and precedence shall be given over all other 
traffic for the transportation of troops and material of war and 
“Carriers shall adopt every means within their control to 
facilitate and expendite the military traffic’. [Emphasis 
supplied. ] 

With respect to the “dangerous” placards affixed by the 
Government, although not required, the Commission stated 
that the Railroads were “compelled by these placards to handle 
the cars with care equal to that required by the Commission’s 
regulations” (J.A.61). It should be noted first, that there is no 
claim, nor could there be, that the carriers were misled as to the 
true nature of these shipments. As early as 1943, the Official 
Classification Committee gave an opinion that these bomb cases 
filled with napalm or Pt-1 gel without bursters and fuses should 
be rated as empty aerial bombs. And compliance “though not 
required” with the Commission's regulations on explosives and 
dangerous articles cannot change the applicable rate, nor make 
applicable the rate on explosives. Chicago, Burlington & 
Quincy R.R. Co. v. United States, 73 C. Cls. 250. See also 
United States v. Gulf Refining Co., 268 U.S. 542. The parties 
have no power to vary the tariff by their conduct, much less 
merely by those implications arising from their conduct. Lake- 
wood Engineering Co. v. New York Central R. Co., 259 Fed. 61 
(C.A. 6), error dismissed, 254 U.S. 661. Thus a carrier cannot 
change the applicable rate by providing expensive services and 
precautionary measures, particularly when such services are 
neither required by the regulations or the tariff, nor necessary 
because of the nature of the commodity—not even if the ship- 
per requires or agrees to such services. Chicago & Alton R.R. 
Co. v. Kirby, 225 US. 155; ef. Atchison, Topeka & Santa Fe Ry. 
Co. v. Springer, 172 F.2d 346 (C.A.7). 
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But even if the Railroads were required by the placards to 
give care “equal to” that required for articles which, under the 
Commission’s regulations, were to be placarded “Dangerous”, 
the care and expense necessitated by the placards should not 
be greater than that accorded gasoline. Gasoline is classified 
under the Commission’s regulations as a flammable liquid 
and “Dangerous” placards must be attached to cars containing 
shipments of this commodity. 49 C.F.R. (1949 Ed.) Sections 
72.5 and 74.541. It follows that gasoline gets the care and 
handling provided for by the regulations on shipments pla- 
carded “Dangerous”. Thus, any care and handling given to 
the bomb case shipments greater than that given to gasoline 
was not made necessary by the fact that they were placarded. 

On the Government’s argument with respect to the appli- 
ceability of the fifth-class rate as on gasoline, the Commission 
said: 


* * * The petitioner argues that the assailed rates were 
unreasonable to the extent that they exceeded those on 
liquid gasoline, and that the extra care and expensive 
handling was not more than that accorded gasoline. 
There is no showing that shipments of gasoline are ac- 
corded the same care in handling as that set forth above 
[for the instant shipments]. (J.A. 62). 


The principal difficulty with the Commission’s statement 
is that it was not the obligation of the Government in the 
context of this case to show “that shipments of gasoline are 
aceorded the same care in handling” as that which was given 
the bomb case shipments. On the contrary, the carrier had 
the burden of proving entitlement to the charges it claimed; * 
and if warrant for these charges was to be grounded upon care 
in handling, it was incumbent upon the carrier to show not 
only the care accorded, which is not controlling, but that the 
shipments required such handling, and that it was in fact 
greater than that necessary for the movement of liquid gasoline. 
The carrier did not meet this burden. Nor did the Commis- 


™In United States v. New York, New Haven & Hartford R. Co,, 385 U.S. 
253, 263-264, the Supreme Court said: “We hold that the respondent [car- 
Fier) is entitled to recover only if it satisfies its burden of proving that its 
1944 charges were computed at lawful and authorized rates.” 
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sion discharge its duty when, without finding “commercial rea- 
sons” for the high first-class rating, it determined that the 
charges on the bomb case shipments were just and reasonable 
in the face of the evidence that the “dangerous” shipments of 
gasoline, which patently require special handling, carrying only 
a fifth-class rating. 

The Commission has firmly established the principle that 
one of the best tests of reasonableness is a comparison with 
other rates on the same or analogous commodities between 
points in the same general territory for similar distances. 
Nagase & Co. v. Director General, Great Northern Railroad 
Co., 62 I.C.C. 422, 426; Barrett Co. v. St. J. & L. C. R-R., 91 
ICC. 9, 11; Continental Roofing and Mfg. Co. v. Gulf and Ship 
Island Railroad Co., 129 I.C.C. 313, 316. In this case the 
Commission ignored that principle. 

The articles here shipped were bomb bodies of two sizes (100 
pound and 500 pound) filled-with jellied or thickened gasoline, 
and the napalm mixture, which accounted for the majority of 
the carloads shipped was composed of approximately 88% 
liquid gasoline. At one point in its decision, the Commission 
stated that “a bomb body is obviously not just an ordinary con- 
tainer and the * * * filler used in each of the bombs was signif- 
icantly different from ordinary gasoline” (J.A. 50). It would 
seem true that a bomb body is not an ordinary container, but 
the material point is whether it is less safe than an ordinary 
container. Plainly, the record does not show this. On the 
contrary, it shows that because these filled bomb bodies are 
crated and tested for a high bursting pressure of at least 300 
pounds per square inch (Tr. 263, J.A. 285), they are safer to 
transport than uncrated 55 gallon drums tested for a pressure 
of only 40 pounds (Tr. 939, J.A. 740) in which gasoline is car- 
ried. And the Commission wholly failed to find, undoubtedly 
because the record failed to show, in what respect napalm gel 
was “significantly different” from gasoline in a transporta- 
tion context which would justify the first-class rating on the 
bomb bodies. In fact, the Chairman of the Official Classifica- 
tion Committee testified that if napalm gel were transported in 
55 gallon drums a rating of fourth class should apply (Tr. 109, 
JA. oe 


30 


The incongruous and unexplained result of the Commission’s 
decision is that gasoline rated at fifth class (J.A. 51), when 
mixed with napalm powder which is rated at fifth class * and 
placed in a bomb body which is also fifth class (J.A. 51), pro- 
duces an article which takes a first-class rating. Similarly, 
the unfused bomb body carries, according to the Commission, 
the same high rating as one with the explosive bursters and 
fuses attached prior to shipment.* 

If there is a “commercial reason” for these results, the Su- 
preme Court has directed the Commission to find it. Since 
the Commission has not done so, we may properly assume that 
there is none, and the Commission’s conclusion that the charges 
based on the first-class rating are just and reasonable is, there- 
fore, entirely arbitrary and capricious, unsupported by the 
evidence and contrary to law. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the judgment below should be reversed and the cause remanded 
to the district court with instructions to remand it further to 
the Interstate Commerce Commission for a determination con- 
sistent with the evidence and the law. 

Josern D. GUILFOYLE, 
Acting Assistant Attorney General, 
Davip C. ACHESON, 
United States Attorney, 
Aan S. RosenTHat, 
Karnryrn H. Batpwin, 


Attorneys. 
Serremper 1962. 


* Napalm is rated as soap powder. See Union Pacific R. Co. v. United 
States, 117 C. Cis. 757, and the rating set out in the classification under 
Item 40870, provides a Class 5 or 35 in official territory, Class 40 in south- 
ern territory and Class 5 or 3744 in western territory. 

In Masurite Eaplosive Co. v. Pittsburgh and Lake Erie R.R. Co., 
181 C.C. 405, the Commission refused in a similar situation to ignore an 
obvious difference in degree of hazard. 
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District or CoLumpBia CIRCUIT 


Civil Action No. 17213 
Unirep STATES, APPELLANT 
Vv. 
INTERSTATE COMMERCE COMMISSION AND WESTERN 
PaciFic RamRoaD Co., ET AL., APPELLEES 


BRIEF FOR APPELLEE 
INTERSTATE COMMERCE COMMISSION 


This is an action maintained under section 1291 of 
the Judicial Code, 28 U.S.C. § 1291, to review the 
final judgment and decree of the United States Dis- 
trict Court for the District of Columbia (J.A. 1013), 
dismissing the appellant’s complaint to enjoin, annul 
and set aside the report and orders of the appellee, 
Interstate Commerce Commission, entered Decem- 
ber 17, 1959 (J.A. 46, 65), and May 9, 1960 (J.A. 
105), in Docket No. 32130, United States v. Western 
Pac. R. Co.; in which the Commission found that the 
considered incendiary bomb shipments had been clas- 
sified properly by the railroads and that the applica- 
ble charges had not been shown to be unjust, unreason- 
able or otherwise unlawful. 

1 Embracing, also, Dockets Nos. 32131, United States v. Sea- 
board A.L. R. Co., and 32132, United States v. Bangor & A. RB. 
Co. 
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° 
COUNTER STATEMENT OF THE CASE 


This case involves shipments of Napalm and Pyro- 
gel bombs, their classification for purposes of assign- 
ing transportation charges and the reasonableness of 
the rates assessed. Challenged by the appellant are 
the findings of the Commission that these bombs, 
loaded with their incendiary materials but trans- 
ported without bursters, fuzes or arming wires, were 
ineendiary bombs, within the meaning of item 1820 
of the railroads’ classification, and that the applicable 
charges sought to be collected by the railroads were 
not shown by the appellant to be unjust, unreason- 
able or otherwise unlawful. 


Napalm and Pyrogel are uniquely effective incendiary 
materials 


Napalm is the product of wartime research by 


Dr. Louis F. Fieser, Professor of Chemistry at Har- 
vard University (Ex. 8, pp. 1, 3, J.A. 961 & 962). 
Though gasoline, the principal ingredient of Napalm 
gel, previously had been used in various kinds of 
bomb fillers, some as early as World War I, the in- 
cendiary materials of the earlier bombs were with- 
out the stability and adhesiveness that distinguished 
Napalm gel (Tr. 256-57, 260-61, 821; Ex. 4, pp. 146- 
48; J.A. 280-281, 283-284, 656, 942-945). Napalm 
thickener devised by Dr. Fieser is ‘‘a granular powder 
consisting of the aluminum soap of the mixture of 
acids of two types, one exemplified by naphthenic acid, 
from petroleum, or by oleic acid, from olive oil, and 
the other exemplified by lauric acid from coconut oil” 
(Tr. 251; J.A. 277). This powder is mixed with 
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gasoline, in the ratio of 11.5 parts by weight of the 
Napalm thickener to 88.5 parts of the gasoline (Ex. 
8, p. 19; J.A. 974). The subsequent reaction and its 
product are described by Dr. Fieser, as follows: 

When the powder is stirred into gasoline, it 
produces a gel. The mixture of napalm pow- 
der and gasoline produces a chemical reaction 
which results in a new end product that is dif- 
ferent from either component. This new end 
product is called napalm gel. It is strong and 
tough and retains its original character when 
chilled to minus forty degrees Fahrenheit,—as 
in an open bomb bay—or when exposed to trop- 
ical heat—one hundred and fifty degrees Fahr- 
enheit—or when ignited. 

It is strong enough to withstand an explosive 
wave sufficient to open a bomb, and hence is 
scattered in the form of large, burning globs 
of great destructive potency [Tr. 251; J.A. 277). 

The unique quality of Napalm gel is the way it has 
of “scattering and sticking to the object to be burned 
and burning vigorously for a long period so that the 
objects would be more likely to catch fire and burn” 
(Tr. 261; J.A. 283). Like gasoline, Napalm gel must 
be ignited before it will burn, the ease of ignition be- 
ing about the same for both materials (Tr. 339, 915; 
J.A. 336-337, 722-723). However, because Napalm 
gel adheres in globs to the objects it strikes and burns 
slowly, it is appreciably more destructive than gaso- 
line as an incendiary material (Tr. 261, 284-90; Ex. 
9, 10; J.A. 283-284, 299-304). 

The filler of the other type of incendiary bomb, 
Pyrogel, is a composition of nearly two-thirds mag- 
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nesium and slightly less than one-third gasoline (Tr. 

274-75; Ex. 8, p. 24; J.A. 292-293, 980-981). Like 

Napalm, it spatters and sticks to objects while burn- 

ing (Ex. 8 p. 14; J.A. 968). Pyrogel, however, be- 

eause of its high magnesium content, has the addi- 
tional quality of being ignited on contact with water 

(Tr. 273, 275; J.A. 291-293). 

The appellant has considered Napalm and Pyrogel bombs, 
as shipped, to be within the descriptive term, incendiary 
bombs 
Like most other bombs (Tr. 124-26, 177-78; Ex. 4, 

pp. 124-25; J.A. 191-192, 226-227, 930-932), the 

Napalm and Pyrogel bombs are shipped, not as “com- 

plete rounds’’, but with bursters, fuzes and arming 

wires removed (Ex. 4, pp. 136, 139, 151; J.A. 935-936, 

939-940, 945-946). Nevertheless, as shipped, the 

Napalm and Pyrogel bombs have been deemed by 

the appellant to be within the descriptive term, incen- 

diary bombs. 

In an earlier proceeding before the Commission, 
War Materials Reparations Cases, 294 1.C.C. 5 (1955), 
to be discussed at greater length hereinafter, the 
appellant offered in evidence a representative bill of 
lading describing a shipment of Napalm bombs as 
“‘Bombs Incendiary 100% M47Al1 (NP) (less Burster 
Wire Arming and fuzes)” (Ex. 4, p. 58; J.A. 883). 
One of the plaintiff’s witnesses in that case testified 
with respect to the Napalm bombs: ‘‘This bomb was 
shipped without fuze or burster charge but was filled 
with an incendiary mixture which is highly flam- 
mable” (Tr. 62; Ex. 4, p. 65; J.A. 149, 885). 
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The appellant’s literature pictures the Napalm and 
Pyrogel bombs, as shipped, as being incendiary bombs. 
War Department Technical Manual ‘‘Bombs for Air- 
craft’? and War Department Technical Bulletin 
‘“Bomb Incendiary, 500-Pound, M76 (T2EI)” clearly 
identify the Napalm and Pyrogel bombs as incendiary 
bombs, and War Department Manual ‘“‘Employment 
and Characteristics of Air Chemical Munitions” and 
the War Department’s Ammunition Inspection Guide 
clearly state the Napalm gel and Pyrogel to be incen- 
diary materials (Ex. 4, pp. 113, 115, 134, 137, 138, 
155; J.A. 926, 927, 933, 937-938, 938-939, 947). 

Finally, the shipments of Napalm and Pyrogel 
bombs involved in the instant case, in fact, were made 
upon Government bills of lading, completed by the 
transportation officers of the shipping activities, many 
of which identified the shipments to be of ** Fireworks, 
BOMBS, Incendiary” or “INCENDIARY BOMBS” 
(Ex. 1, 2,3; J.A. 859-866). 

The appellant has shipped Napalm and Pyrogel bombs with 
notices and placards warning of their danger 

Many of the Government bills of lading upon which 
the shipments of Napalm and Pyrogel bombs involved 
in the instant case were made were marked **DAN- 
GEROUS”, “HANDLE CAREFULLY” and 
“KEEP FIRES AWAY”, and most of them noted 
that so-called dangerous placards had been applied 


* Most of the shipments of Napalm bombs carried by the 
Western Pacific Railroad Company in 148 and 1950 were 
described as “AERIAL BOMBS EMPTY (Bomb, Incendiary, 
NP, 100-lb., AN-M47A2, Less Fuse, Burster & Wire Arming)”. 
Ex, 3; J.A. 866). 
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(Ex. 1, 2, 3; J.A. 859-866). Dangerous placards are 
widely-recognized warning signs, measuring 1044 
inches square, with the word “DANGEROUS” 
printed in bold red letters, affixed to railroad cars 
earrying freight requiring careful handling and the 
avoidance of lights and fires (Ex. 4, p. 98; J.A. 915). 

The placarding of shipments of Napalm and Pyro- 
gel bomb shipments conformed to the directives of the 
War Department’s Chemical Warfare Service, even 
though such placarding was not required by the ex- 
plosives regulations of the Interstate Commerce Com- 
mission, one such directive stating: 


* * * the use of a dangerous placard on car- 
load * * * shipments [of M47 and M76 Bombs] 
is considered essential for the protection of 
the cargo and to facilitate handling at Ports of 
Embarkation. [Ex. 4, p. 100; J.A. 918] 


The railroads’ Bureau of Explosives was advised that 
the Chemical Warfare Service required the placarding 
of these shipments as a precautionary measure (Ex. 4, 
99; J.A. 917), and the Bureau concurred in the use 
of placards on shipments of Napalm and Pyrogel 
bombs, stating that the “‘fact that they were not within 
the definition of articles under the Interstate Com- 
merce Commission Regulations, however, did not mean 
that they were not in fact hazardous or dangerous or 
that no special care of handling should be given them 
in transportation” (Tr. 361, 364; J.A. 351, 353). 
The Navy Department’s instructions, embracing the 
transportation of Napalm and Pyrogel bombs, “when 
assembled or packed with or without ignition ele- 
ments, bursting charges or fuzes’’, were to the same 
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effect. (Tr. 85-87; Ex. 4, pp. 101-103; J.A. 165-166, 
920-924). 
The placarding of Napalm and Pyrogel bomb shipments 
accorded them greater care in handling in transit 

The attachment of dangerous placards to the ship- 
ments of Napalm and Pyrogel incendiary bombs 
obliged the railroads to accord them the greater care 
in handling in transit that is required by the Com- 
mission’s explosives regulations for the handling of 
dangerous articles (Tr. 390, 424, 450, 528; J.A. 371, 
394-395, 412, 467). The placarded cars could not be 
coupled to explosives cars, and, in making up a train, 
the railroads, under their operating rules, removed 
such cars by at least five cars not placarded as con- 
taining either explosives or dangerous articles from 
the engine and the caboose (Tr. 394; J.A. 374). To 
provide the placarded cars the special care required 
by the Commission’s regulations and to assure greater 
safety in movement, it was the practice of the rail- 
roads ‘“‘to bury dangerous cars in the middle of the 
train, so far as possible, so as to reduce the danger 
of slack action from either end of the train” (Tr. 39; 
J.A. 374). At the railroad yards, placarded cars 
were not humped but were shoved to rest by yard 
switch engines (Tr. 394; J.A. 374). En route the 
cars were inspected at every stop (Tr. 396; J.A. 375), 
and special attention was invited to the tell-tale odor 
of gasoline which might reveal a leak of a Napalm 
bomb (Tr. 410, 756-58; J.A. 385, 610-611). 

In addition, the appellant imposed upon the rail- 
roads requirements not necessitated by the placard- 
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ing. The arsenals called for, and received, boxcars 
that were in excellent condition, light-proof and spark- 
proof (Tr. 396, 428, 430, 439, 453-54, 524-25; J.A. 
375, 398, 399-400, 405, 414-415, 464-465). The cars 
had to be thoroughly cleaned before being tendered 
for loading (Tr. 396; J.A. 375). These rigid stand- 
ards required careful inspections of both the insides 
and the outsides of the boxcars (Tr. 396; J.A. 375- 
376). Frequently the tendered cars were rejected by 
the arsenals and had to be hauled back empty by the 
railroads (Tr. 396-97, 448; J.A. 375-376, 410-411). 
Napalm and Pyrogel bomb shipments have been held to be 
within Item 1820 of the railroads’ classification 

The earliest specific item for incendiary bombs was 
published in the railroads’ Consolidated Freight 
Classification in 1928 as a result of conference with 
representatives of the Army, Navy and Federal 
Traffic Board (Tr. 40-42; J.A. 133-135). The con- 
ferees agreed that there should be a rating under 
the heading ‘Ammunition, Not Explosive” to cover 
shipments of incendiary bombs or mines, non-poison- 
ous smoke bombs or mines, and bombs or mines 
charged with poisonous chemicals, the railroads hav- 
ing been advised that bombs filled with these various 
chemicals were shipped without bursters or fuzes, 
being, therefore, non-explosive as shipped (Tr. 40-41; 
J.A. 133-134). In 1929 and 1930 the Government 
sought to have ratings published for application on 
bombs that were explosive, and the carriers, which 
previously had declined to publish any ratings on 
bombs that were explosive, finally agreed to the 
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change (Tr. 40, 42-43, 49-51; J.A. 134, 135-136, 139- 
141). The Government proposed that the former 
heading ‘‘Ammunition, Explosive” be expanded to 
read “‘Ammunition, Explosive, Incendiary, or Gas-, 
Smoke- or Tear-Producing”, such heading to include 
explosive items as well as non-explosive items, such 
as incendiary, gas, smoke or tear producing bombs 
(Tr. 52-53; J.A. 141-142). The Government’s pro- 
posal noted that the former items covering non- 
explosive incendiary bombs would be eliminated by 
the change because the new item would apply to 
bombs that were either explosive or incendiary or gas-, 
smoke- or tear-producing (Tr. 53; J.A. 142). These 
changes, proposed by the Government and agreed to 
by the railroads, were published in 1931 (Tr. 54; 
J.A. 143). The new general item for bombs that 
were either explosive or non-explosive incendiary, or 
gas-, smoke- or tear-producing later became Item 1820 
of the classifications in effect during the years when 
the shipments involved in this case were made (Ex. 
4, p. 2; J.A. 867). 

That Napalm and Pyrogel incendiary bombs, as 
shipped without bursters, fuzes and arming wires, are 
non-explosive incendiary bombs within the meaning 
of Item 1820 of the railroads’ classification has been 
the often expressed view of officials of the Government 
(Tr. 71-72; Ex. 4, pp. 93, 97; Ex. 27, pp. 1-4; J.A. 
156, 911, 913, 999-1002), the classification committees 
(Tr. 66-69, 74; Ex. 4, pp. 75-S4; Ex. 27, p. 3; J.A. 
152-154, 157-158, 889-901, 1001-1002) and the United 
States Court of Claims. Union Pacijic Railroad 
Company v. United States, 111 F. Supp. 266, 125 Ct. 
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CL. 390 (1953) ; Southern Pacific Co. v. United States, 

128 Ct. Cl. 773 (1954). 

The Western Pacific case afforded appellant the opportunity 
to obtain a Commission determination of the reasonable- 
ness of the rates 
Involved in the instant case are 114 carloads of 

Napalm bombs and 23 carloads of Pyrogel bombs 

moving over the lines of the appellees, Bangor & Aroo- 

stook Railroad Company and Seaboard Air Line 

Railroad Company, in 1944 and 11 carloads of Na- 

palm bombs carried by the appellee, Western Pacific 

Railroad Company, in 1948 and 1950. The carriers 

billed the appellant at the reduced rates generally 

equal to 65 percent of the first-class rates provided by 

Item 1820 of the railroads’ classification for incendi- 

ary bombs. Without preaudit the appellant paid the 

bills of the Bangor and the Seaboard as presented. 

On post-audit, however, the appellant made deduc- 

tions against these railroads’ subsequent bills on other 

shipments, on the ground that the shipments in ques- 
tion would have been carried at the lower, fifth class 
rate, asserting the bombs to be “gasoline in steel 
drums’’ under rule 17, the analogy rule of the clas- 
sification or “a combination of gasoline, Napalm 
thickener and steel bomb casings’’ under rule 18, the 
combination rule of the classification. The bills of 
the Western Pacific were initially paid at the lower 
rate, and the appellant declined payment of the rail- 
road’s supplemental bills. The railroads thereupon 
sued in the United States Court of Claims to recover 
the difference between the bills as rendered and as paid 
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in the case of the Western Pacific and the amount of 
the deductions in the other two cases (J.A. 48). 

In Western Pacific Railroad Company v. United 
States, 131 F. Supp. 919, 132 Ct. Cl. 115 (1955), the 
court, relying upon its earlier decision in Union Pa- 
cific Railroad Company v. United States, supra, at 
111 F. Supp. 266, granted the railroads summary 
judgment. The Court rejected the Government’s plea 
that the matter should be held in abeyance pending 
a determination by the Interstate Commerce Com- 
mission of the reasonableness of the rates, the Court 
believing that the statute of limitations had run 
against the Government’s right to have the reason- 
ableness of the rates determined. On petition of the 
Government, the Supreme Court granted certiorari. 
350 U.S. 953 (1956). In United States v. Western 
Pac. R. Co., 352 U.S. 59, 70 (1956), the Court held 
that the referral was not barred by the statute of 
limitations and that, not only should the issue of the 
reasonableness of the rates be referred to the Com- 
mission, but also the issue of tariff construction, 
being so inextricably involved with the issue of rea- 
sonableness so as not to have been proper for deter- 
mination by the Court of Claims, also should be re- 
ferred to the Commission. The Court, at 352 U.S. 
68, said: 

Courts which do not make rates cannot know 

with exactitude the factors which go into the 

rate-making process. And for the court here 

to undertake to fix the limits of the tariff’s 

application without knowledge of such factors, 

and the extent to which they are present or 
667723—62-—-8 
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absent in the particular case, is tantamount 
to engaging in judicial guesswork. It was the 
Commission and not the court which originally 
determined why incendiaries should be trans- 
ported at a high rate. It is thus the Commis- 
sion which should determine whether shipments 
of napalm gel bombs, minus bursters and fuses, 
meet those requirements; that is, whether the 
factors making for certain costs and thus a cer- 
tain rate on incendiaries are present in the car- 
riage of such incompleted bombs. 

Accordingly, on January 16, 1957, the Court of 
Claims, on remand of the case from the Supreme 
Court, ordered that further proceedings be suspended 
pending a determination by the Commission as to 
the proper rates to be applied to the involved ship- 
ments and the making of such further findings or 
report as the Commission may deem advisable (J.A. 
47). Pursuant to said order the appellant on March 
7, 1957, brought the subject complaint before the 
Commission, praying “‘that the Commission, after 
due hearing and investigation, issue its findings de- 
termning (a) the applicable rate on the involved 
shipments and (b) that if it is found that the applica- 
ble rate is based upon the first class carload rating 
named in Item 1820 of the Classification, that such 
rate is unreasonable to the extent that it exceeds the 
fifth class rate.”” (J.-A. 17-18.) Hearing was had 
before an examiner of the Commission, and his initial 
report and order, finding the assessed rates to be ap- 
plieable and just and reasonable, were served upon 
the parties February 27, 1959 (J.A. 27). The ap- 
pellant excepted to the examiner’s report and order 
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(J.A. 46), and the railroads replied (J.A. 46). On 
November 4, 1959, oral argument was had before 
Division 3 of the Commission (J.A. 46). 

The report and order of the Commission, entered 
December 17, 1959, and published at 309 I.C.C. 249, 
were served upon the parties on December 24, 1959 
(J.A. 45, 65). The appellant petitioned for recon- 
sideration (J.A. 66), and the railroads replied (J.A. 
79). On May 9, 1960, the entire Commission denied 
the appellant’s petition for reconsideration (J.-A. 105). 

Thereupon, the appellant, on September 23, 1960, 
instituted suit before the United States District Court 
for the District of Columbia to have the report and 
orders of the Commission enjoined, annulled and set 
aside (J.A. 3). The appellant on October 9, 1961, 
moved for summary judgment (J.A. 1012), and, after 
hearing on the motion on March 8, 1962, the Court, 
on March 14, 1962, denied the appellant's motion for 
summary judgment and dismissed its complaint (J-A. 
1013). 

STATUTES INVOLVED 

Section 1(5) of the Interstate Commerce Act, 49 
U.S.C. §1(5), requires railroad rates to be just and 
reasonable: 

All charges made for any service rendered 
or to be rendered in the transportation of 
passengers or property, or in connection there- 
with, shall be just and reasonable, and every 
unjust and unreasonable charge for such service 
or any part thereof is prohibited and declared 
to be unlawful. 
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Section 1(6) of the Act, 49 U.S.C. §1(6), requires 
railroad classification of property to be just and 
reasonable: 


It is hereby made the duty of all common 
earriers subject to the provisions of this part 
to establish, observe, and enforce just and 
reasonable classifications of property for trans- 
portation, with reference to which rates, tariffs, 
regulations, or practices are or may be made or 
prescribed, and just and reasonable regulations 
and practices affecting classifications, rates, or 
tariffs, the issuance, form, and substance of 
tickets, receipts, and bills of lading, the manner 
and method of presenting, marking, packing, 
and delivering property for transportation, the 
facilities for transportation, the carrying of 
personal, sample, and excess baggage, and all 
other matters relating to or connected with the 
receiving, handling, transporting, storing, and 
delivery of property subject to the provisions 
of this part which may be necessary or proper 
to secure the safe and prompt receipt, handling, 
transportation, and delivery of property sub- 
ject to the provisions of this part upon just 
and reasonable terms, and every unjust and 
unreasonable classification, regulation, and 
practice is prohibited and declared to be 
unlawful. 

Section 13(1) of the Act, 49 U.S.C. §13(1), author- 
izes the filing of complaints against rates or classifica- 
tions alleged to be unlawful : 

That any person, firm, corporation, company, 
or association, or any mercantile, agricultural, 
or manufacturing society or other organization, 
or any body politic or municipal organization, 
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or any common carrier, complaining of any- 
thing done or omitted to be done by any common 
carrier subject to the provisions of this part, in 
contravention of the provisions thereof, may 
apply to said Commission by petition, which 
shall briefly state the facts; whereupon a state- 
ment of the complaint thus made shall be for- 
warded by the Commission to such common 
carrier, who shall be called upon to satisfy the 
complaint, or to answer the same in writing 
within a reasonable time, to be specified by the 
Commission. If such common carrier within 
the time specified shall make reparation for the 
injury alleged to have been done, the common 
carrier shall be relieved of liability to the com- 
plainant only for the particular violation of law 
thus complained of. If such earrier or car- 
riers shall not satisfy the complaint within the 
time specified, or there shall appear to be any 
reasonable ground for investigating said com- 
plaint, it shall be the duty of the Commission 
to investigate the matters complained of in 
such manner and by such means as it shall 
deem proper. 


SUMMARY OF ARGUMENT 


The decision of the Supreme Court in United States 
v. Western Pac. R. Co., supra, at 352 U.S. 59, afforded 
the appellant an opportunity that the Court of Claims’ 
decision had denied it; it enabled the appellant to ob- 
tain a determination from the Commission as to the 
reasonableness of the charges assessed upon the con- 
sidered shipments of Napalm and Pyrogel bombs, as 
well as a determination as to their applicability. The 
hearing upon the appellant’s complaint lasted six 
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days, covering 1104 pages of transcript, and 31 ex- 
hibits, totaling 1146 pages, were received in evidence. 
The Commission heard the parties in an hour’s oral 
argument. 

The Commission found that Napalm and Pyrogel 
bombs were incendiary bombs, within the meaning of 
Item 1820 of the railroads’ classification. Item 1820, 
published by the railroads at the appellant’s request, 
by its very terms applies as well to non-explosive as 
to explosive incendiary and gas-, smoke- or tear-pro- 
ducing bombs, and the absence of bursters, fuzes or 
arming wires, which would have made these bombs 
complete rounds ready to be fired, did not remove 
them from the commodity description of the classifi- 
cation item. The unrefuted evidence showed that 
bombs rated as falling within Item 1820 normally are 
never shipped with the igniting devices attached, and, 
even without these parts, the Napalm and Pyrogel 
bombs, as shipped, were incendiary bombs for rate- 
making or tariff-interpretation purposes. They were 
generally understood to be incendiary bombs, they 
were described in the appellant’s shipping documents 
as incendiary bombs and they were intended by the 
appellant to be used as incendiary bombs. It was rea- 
sonable for the Commission to conclude, therefore, 
that they were incendiary bombs and that, as shipped, 
Napalm and Pyrogel bombs came within the terms of 
Item 1820 of the railroads’ classification. 

The appellant, neither before the Commission nor 
now, challenges the reasonableness of the first-class 
rating and rates provided by Item 1820 of the rail- 
roads’ classification for non-explosive incendiary and 
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gas-, smoke- or tear-producing bombs. Nor, at any 
time, has the appellant pointed out in what particulars 
the Napalm and Pyrogel bombs shipped by it are dis- 
tinguishable from other incendiary and gas-, smoke- 
or tear-producing bombs so as to make the application 
of the first-class rating and rates unreasonable. 

In fact, however, the Napalm and Pyrogel bomb 
shipments were not assessed the first-class rates, but, 
under Section 22 voluntary rate concessions of the 
railroads, they were assessed rates of 65 percent of 
the first-class rates or less. The thrust of the appel- 
lant’s case is that even these reduced rates were too 
high, for they exceeded the dfifth-class rate on gaso- 
line, alleged by it to be no more hazardous to trans- 
port than shipments of Napalm and Pyrogel bombs. 
The undisputed evidence of record establishes, how- 
ever, that the filler of the Napalm and Pyrogel bombs 
is far more destructive than gasoline, but, even if it 
were not, risk of loss or damage is but one of a num- 
ber of elements appropriately considered in determin- 
ing the reasonableness of the rating or rates on a 
particular commodity. 

The railroads, the evidence establishes, accorded 
the shipments of Napalm and Pyrogel bombs the 
extraordinary care in handling that the appellant’s 
posting of “DANGEROUS” placards required. Such 
premium service offered at below-normal rates fully 
warranted the Commission's conclusion that the rates 
assessed had not been shown to be unjust, unreason- 
able or otherwise unlawful for application on the con- 
sidered shipments. The Commission fully articulated 
its reasons for finding the assessed rates to be reason- 
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i able, as well as applicable, and, hence, scrupulously 
observed the mandate of the Supreme Court in United 

_ States v. Western Pac. R. Co., supra, at 352 US. 59. 
"The task of this Court is to determine whether the 
Commission's findings have a rational basis and evi- 
dentiary support, and, if they do, as we maintain, 
this Court should sustain the lower court’s decision.’ 

ARGUMENT 
L The Napalm and Pyrogel bombs were properly classified 
as incendiary bombs 

The first of the questions posed by the appellant’s 
complaint before the Commission was the question 
of applicability—what were the applicable rates on 
the involved shipments. The Commission answered 
this question in two parts: It first found that the 
articles here concerned were incendiary bombs and 
that they were listed as such in the railroads’ classi- 
fication, 309 LC.C. 256, J.A. 56, and it then found 
that the applicable rates were reduced rates equal to 
65 percent of the first-class rates, agreed upon by 
the authorized representatives of the railroads and 
the appellant pursuant to section-22 quotations, ex- 
cept that where lower charges resulted from the 
exceptions to the classification rating of 75 percent 
of first class, less land-grant deductions, the latter 
basis applied. 309 LC.C. 258, J.A. 58-59. The for- 
mer determination—that the considered Napalm and 
Pyrogel bombs, loaded with their incendiary ma- 
terials but transported without bursters, fuzes or arm- 


—— 
3 United States v. Interstate Commerce Commission, 91 App. 
D.C. 178, 198 F. 2d 958 (1952). 
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ing wires, were ratable as incendiary bombs, within 
the meaning of item 1820 of the railroads’ classifi- 
cation—involves the consideration of certain classifi- 
eation principles.‘ 

Classification has a twofold meaning in transporta- 
tion parlance. In the one sense, the term classifi- 
eation identifies the empirical process by which the 
myriad commodities tendered a carrier are grouped 
for the pricing of its services. Classification as so 
used has been defined by the Supreme Court in Dr- 
rector General v. Viscose Co., 254 U.S. 498, 508 
(1921), as follows: 

Classification in carrier rate-making practice is 
grouping,—the associating in a designated list, 
commodities, which, because of their inherent 
quality or value, or of the risks involved in 
shipment, or because of the manner or volume 
in which they are shipped or loaded, and the 
like, may justly and conveniently be given 
similar rates. * * * 

The Commission has variously defined the process 
of classification as ‘*a rate-making scheme devised for 
the purpose of according the same rate to all com- 
modities of a like character from a transportation 
standpoint’, McCrory Stores Corp. ¥. Director Gen- 
eral, 55 I.C.C. 423, 424 (1919) ; Hires Condensed Milk 
Co. v. P. R.R. Co., 38 I.C.C. 441, 447 (1916), “a mat- 
ter of comparison of all the commodities that move as 
freight and the assignment of ratings such that each 

‘For a comprehensive discussion of this subject see Colquitt, 
The Art and Development of Freight Classification (1956), and 
Way, Elements of Freight Traffic (1936). 
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shall bear its fair share of the transportation burden”, 
Classification of Canned Goods, 98 I.C.C. 166, 176 
(1925), and ‘‘a determination of reasonable relations 
between commodities, with groupings of kindred ar- 
ticles.” National Electric Mfrs. Assn. v. Atchison, 
T. & SF. Ry. Co., 289 1.C.C. 125, 132 (1953). 

Under the statutory scheme the carrier may deter- 
mine, initially at least, how freight tendered it shall 
be classified. 49 U.S.C. §1(6); The National Hay 
Asso. v. LS. & M.S. R. Co., 9 1.C.C. 264, 304 (1902). 
The factors that influence the freight’s classification, 
the so-ealled transportation characteristics of the 
freight, are many and varied. In an early decision, 
Proctor & Gamble Co. v. C., H. & D. Ry. Co., 9 1.C.C. 
440, 482 (1903), the Commission said: 

Freight classification is based upon the rela- 
tions which commodities bear to each other in 
such respects as character, use, bulk, weight, 
value, tonnage or volume, risk, cost of carriage, 
ease of handling and controlling conditions 
caused by competition. 
Aecord Motor Carrier Rates tn New England, 47 
M.C.C. 657, 660-61 (1948); Class Rate Investigation, 
1939, 262 I.C.C. 447, 508 (1945); Investigation and 
Suspension Docket No. 76, 25 I.C.C. 442, 463 (1912). 
While any one of these transportation characteristics, 
if considered alone, might appear to warrant a higher 
or lower rating of particular freight, all of them are 
taken into consideration, and no one of them is con- 
trolling. Vacuum Cleaner Manufacturers Assn. v. 
Atchison, T. & S.F. Ry. Co., 276 1.C.C. 783, 792 
(1950) ; Class Rate Investigation, 1939, supra, at 262 
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L.C.C. 508; Nashville Traffic Bureau v. L. & N. R.R. 
Co., 68 I.C.C. 623, 626 (1922); McCrory Stores Corp. 
v. Director General, supra, at 55 L.C.C. 424. 

In the other sense, the term classification refers to 
the publications in which the commodities normally 
tendered for transportation are listed and rated as 
falling within one or another of the groupings, or 
classes, established by the carrier. The classifications 
“contain rules and other provisions relevant to traf- 
fic generally, and set forth the ratings for ascertain- 
ment of class rates, wherever such traffic and rates 
are made subject to the respective classifications by 
specifie reference thereto in the rate tariffs.”” Class 
Rate Investigation, 1939, supra, at 262 I.C.C. 456. 

Involved in the instant case are the series of rail- 
road classifications, known as the Consolidated Freight 
Classification, and the item therein published covering 
incendiary bombs. Item 1800 of the classification is 
the generic heading “AMMUNITION, Explosive, In- 
cendiary, or Gas, Smoke or Tear Producing”, and the 
subheading thereunder, item 1820, embraces “Bombs 
or mines’’. Such **Bombs or mines”’ are rated as be- 
ing in first class, in carload lots. If, as the railroads 
contended before the Commission, and the Commis- 
sion found in the assailed report and order, the Na- 
palm and Pyrogel bombs, as shipped, were incendiary 
bombs for classification purposes, item 1820 of the 
Consolidated Freight Classification would be the ap- 
plicable item and first class, the applicable rating, in 
the absence of exceptions ratings or reduced rates as 
hereinafter discussed. As to this there is no dispute. 
In other words, the question is, simply, whether the 
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Napalm and Pyrogel bombs, as shipped, were incen- 
diary bombs as identified in item 1820 of the railroads’ 
classification. The railroads say they are, and the 
Commission and the lower court have agreed; the ap- 
pellants say ther are not. 

Relying upon the uncontroverted evidence before 
it, the Commission, at 309 I.C.C. 253-54, J.A. 52-53 
traced the development of item 1820: 


The history of the classification ratings was 
described by a railroad witness. The earliest 
specifie item for ineendiary bombs was pub- 
lished in the consolidated classification in 1928 
as a result of conferences between the classifica- 
tion committees of the railroads and various 
representatives of the Army, Navy, and Fed- 
eral Trade Board. At that time the classi- 
fication did not name any ratings on bombs that 
were explosive, leaving it to the individual 
railroads to provide their own ratings or rates 
for such articles. It was brought out at the 
conferences in 1927, however, that the bombs 
which were filled with various chemicals were 
shipped without bursters or fuzes, being there- 
fore nonexplosive as shipped. As a result of 
the conference, it was agreed to publish classi- 
fieation ratings under the heading ‘‘Ammuni- 
tion, Not Explosive,”” for incendiary bombs or 
mines, nonpoisonous smoke bombs or mines and 
bombs or mines charged with poisonous chem- 
icals, all on a basis of one and one-half times 
first class, any quantity. Those ratings were 
established in 1928 and continued in that form 
until 1931. 

In 1929 and 1930 the Government sought to 
have classification ratings published for appli- 
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cation on bombs that were explosive, and the 
carriers agreed to that change. In the process 
of applying the agreement, the Government 
proposed that the then existing headings of 
‘Ammunition, Explosive” and ‘* Ammunition, 
Not Explosive’ be changed. It proposed that 
the former heading be expanded to read **Am- 
munition, Explosive, Incendiary, or Gas-, 
Smoke-, or Tear-Producing.’’ Thus, that head- 
ing was no longer to be restricted to explosive 
items, and was to include incendiary, gas-, 
smoke-, or tear-producing articles which were 
not explosive. The Government's proposal, 
therefore, noted expressly that the former item 
covering non-explosive incendiary bombs would 
be eliminated because it was covered in the new 
item. These changes, proposed by the Gov- 
ernment and agreed to by the railroads, were 
published in 1931 and later became item 1820 
of the classifications in effect during the period 
from 1944 to 1950 when the considered ship- 
ments moved. 

The appellant, at pages 26-27 of its brief, sim- 
ilarly traces the development of item 1820 of the rail- 
roads’ classification, but it argues that, since the 
agreement between the railroads and the appellant 
resulting in 1931 in the publication of the tariff item 
preceded the development of the Napalm and Pyrogel 
bomb fillers, no conclusion is warranted as to how 
shipments of such bombs should be rated. Of course, 
non-explosive incendiary bombs long were in use 
before 1931, incendiary bombs of thickened gasoline 
or fuel oil having been developed during and im- 
mediately following World War I (Tr. 821; Ex. 4, 
pp. 146-48; J.A. 656, 942-945). Such non-explosive 
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incendiary bombs obviously were within the con- 
templation of the tariff item, and it is illogical to 
argue, as the plaintiff does, that their subsequent 
improvement removes such bombs from the item’s 
deseription. 

In interpreting a classification, as in interpreting 
a tariff, it is a well-established maxim that the terms 
used must be taken in the same sense in which they 
are generally understood and accepted. United 
States v. Northern Pac. Ry. Co., 299 I.C.C. 545, 547 
(1956), aff’d., 301 I.C.C. 581, 585 (1957), sustained, 
United States v. Interstate Commerce Commission, — 
F. Supp. — (D-D.C. 1961) ; C. & G. Radio Supply Co. 
v. Chicago, RI. & P. RB. Co., 298 I.C.C. 1, 2 (1956) ; 
Twin Coach Corp. v. Erie R. Co., 203 I.C.C. 398, 395 
(1934); Folberth Auto Specialty Co. v. New York 
C. B. Co., 147 L-C.C. 555, 557 (1928) ; DiGiorgio Fruit 
Co. v. AE. R.B. Co., 128 L.C.C. 31, 33 (1927). Cer- 
tainly, the Napalm and Pyrogel bombs of World War 
II have been universally known as incendiary bombs. 
The Commission in its report, at 309 I.C.C. 255, 
J.A. 54, mentioned, ‘A War Department Technical 
Manual, TM9-1904, dated March 2, 1944, gives a defi- 
nition of an incendiary bomb. Under the heading 
‘Definition,’ it reads: ‘Incendiaries are combustible 
materials which are burned with intent to cause de- 
struction of buildings, crops, food, ammunition, or 
materials of military importance.’ After the defini- 
tion of incendiaries, the manual points out that an 
M-47 type chemical bomb with an incendiary filler is 
an example of an incendiary bomb.’”’ Other evidence 
of record, herein previously discussed shows that 
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Napalm and Pyrogel bombs have been widely accepted 
as being incendiary bombs, and such description is 
significant in establishing their identity for for trans- 
portation purposes. Southern Rag & Waste Co. v. 
Central of Georgia Ry. Co., 293 I.C.C. 571, 574 
(1954) ; Mission Appliance Corp. v. Arkansas & LM. 
Ry. Co., 292 I.C.C. 379, 380 (1954). 

The shipments of Napalm and Pyrogel bombs were 
made upon Government bills of lading which, as noted 
by the Commission, at 309 I.C.C. 251, J.A. 49, ‘‘de- 
seribed the commodity as incendiary bombs.” Ex- 
amples of such bills of lading were introduced as 
Exhibits 1, 2, and 3 before the Commission. J.A. 
859-866. While the Commission did not hold such 
description to be conclusive of the true nature of the 
commodity shipped, carriers nevertheless have been 
acknowledged to have the right to accept a ship- 
per’s representation concerning his product. Conti 
Products Corp. v. Akron, C. & Y. R. Co., 269 I.C.C. 
531, 534 (1947); Cheesebrough Mfg. Co. v. Director 
General, 68 I.C.C. 555, 557 (1922); The Andrew Soap 
Co. v. P., C. & St. L. Ry. Co., et al., 4 I.0.C. 41, 47 
(1890). ‘The duty rests upon the shipper to clearly 
state and truly represent the character of his ship- 
ment, and he is entitled to no rate except that shown 
in the carrier’s schedule for the transportation of the 
commodity as tendered for shipment.”” Hightower 
Box & Tank Co., Inc., v. Alabama G.S. R. Co., 294 
I.C.C. 503, 507 (1955); Untted Biscuit Co. v. Denver 
& R.G.W. R. Co., 274 I.C.C. 607, 609 (1949). 

The bill of lading description of the Napalm and 
Pyrogel bombs as incendiary bombs was altogether 
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consonant with their intended use. At 309 L.C.C. 251, 
J-A. 49, the Commission noted, “The bomb was de- 
veloped to meet the requirements of the Air Force for 
bombardment purposes, and was designed to provide 
maximum efficiency after release from the bomb bay 
of the airplane.”” Again, at 309 I.C.C. 254-59, J.A. 
54, the Commission said of the Napalm bomb ‘‘It was 
designed and manufactured for incendiary purposes 
and was capable of setting something on fire if prop- 
erly triggered.”” The use to which a commodity is 
put is an accepted factor in determining its identity 
when shipped. Marine Engineering & Supply Co. V. 
AT. & SF. Ry. Co., 299 L.C.C. 537, 539 (1956); 
Classification Ratings on Airplane Scats, 266 L.C.C. 
702, 705 (1946); Darling & Co. v. Ann Arbor R. Co., 
263 I.C.C. 419, 442 (1945). 

Thus, from the standpoint of their generally ac- 
cepted nature and character, their identification on the 
bills of lading on which they were shipped and their 
intended use, the considered Napalm and Pyrogel 
bombs unmistakably are incendiary bombs and classi- 
fiable as incendiary bombs within the meaning of item 
1820 of the railroads’ classification. 

The appellant contends, however, that these Na- 
palm and Pyrogel bombs were not incendiary bombs, 
because they were nonexplosive. As the Commission 
said, at 309 I.C.C. 252, J.A. 50, “The Government 
argues that the rating for incendiary bombs was not 
applicable because the articles were not explosive and 
not subject to the Commission’s regulations on ex- 
plosives and other dangerous articles.”’ 

The initial error of the appellant is that, as we have 
shown, the applicable item of the railroads’ classifica- 
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tion is not limited to explosive bombs. The very 
generic heading, item 1800, by its terms applies to 
“AMMUNITION, Explosive, Incendiary, or Gas, 
Smoke or Tear Producing’’, and the uncontroverted 
evidence relating to the development of that classifica- 
tion item makes clear, as noted by the Commission, at 
309 I.C.C. 253, J.A. 52, that the heading as it was 
in effect at the time of the considered shipments **was 
no longer to be restricted to explosive items, and was 
to include incendiary, gas-, smoke-, or tear-producing 
articles which were not explosive.’ There was 
nothing improper, therefore, as charged by the appel- 
lant, at page 19 of its brief, in the Commission’s 
“placing these wholly non-explosive articles in the 


same category as high explosives, and fused, incendi- 
ary bombs.”* The appellant, at pages 17-18 of its 


brief, cites the remarkable stability of the Napalm 
and Pyrogel mixtures and their resistance to pressure 
and shock in alleging that it is a misnomer to label the 
bombs containing such mixtures, as shipped without 
bursters, fuzes or arming wires, as either **incendi- 
ary”? or “bombs”. However, in the case of Masurite 
Explosive Co. v. P.L.E. R.R. Co, et al., 13 LCC. 405, 
408 (1908), cited at page 41 of the appellant’s brief, 
the Commission found that the considered commodity, 
which from the description in the report of the Com- 
mission appears to be even more stable than the Na- 
palm and Pyrogel mixtures herein involved “ought to 
be treated and transported as a high explosive.” 
®The shipment of “fuzed, incendiary bombs” would have 


been in clear violation of the appellant’s regulations. Ex. 4, 
pp. 124, 135, 136; J.A, 930, 934-935, 935-936) . 
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The mere fact that the classification heading refers 
to note 1, item 1805, which requires explosives and 
other dangerous articles to be handled and trans- 
ported in accordance with the Commission’s regula- 
tions on explosives and other dangerous articles does 
not restrict the application of the item. The note 
simply states the requirement of the law, 18 U.S.C. 
$31 et seq., that, when transported, explosives and 
other dangerous articles must be handled and trans- 
ported in accordance with the Commission’s regula- 
tions on explosives and other dangerous articles. The 
note cannot be read, as the appellant suggested, to 
limit the application of the item to only such ““AM- 
MUNITION, Explosive, Incendiary, or Gas, Smoke 
or Tear Producing” as are subject to the Commis- 
sion’s explosives and dangerous articles regulations. 
In a ease presenting an analogous problem, United 
States v. Gulf Ref. Co., 268 U.S. 542, 550 (1925), the 
Supreme Court held that the description of freight 
for purposes of the Commission’s explosives and dan- 
gerous articles regulations did not establish the item’s 
identity under the railroads’ tariff: 

The description of the shipments as gasoline 
under these regulations had no tendency to 
show that the tariff rate on unrefined naphtha 
was not applicable. * * * The purpose of the 
regulations was to require a disclosure of the 
character of the shipment, having regard not 
to rates but to the dangers to be guarded 
against. st & 

A similar argument was advanced in W. T. Cowan, 
Ine. v. United States, 127 F. Supp. 550 (Ct. Cl. 1955), 
in which the appellant contended that the ammunition 
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in question should not be rated as being for cannons, 
under the generic heading “‘Ammunition, Explosive, 
Incendiary or Gas, Smoke or Tear Producing”, for 
the reason that it did not conform to the definition 
of the Commission’s regulations on explosives and 
other dangerous articles published in tariff form 
and referenced by a note. The Court, at 127 F. 
Supp. 552, said: 

Defendant says that this definition of ammu- 
nition for cannon contained in this [Motor 
Carriers’ Explosive and Dangerous Articles] 
tariff should be read into the tariff known as 
Agent Jackson’s No. 12. We do not think this 
follows. This tariff had nothing to do with 
rates for the carriage of ammunition; it was 
concerned only with the packaging and mark- 
ing of it, and there is nothing to indicate that 
it was promulgated for the purpose of fixing 
rates for the carriage of ammunition. 

The appellant, at page 30 of its brief, insists, how- 
ever, that the Napalm and Pyrogel bombs do not 
become incendiary bombs until they are “‘complete 
rounds”, capable of functioning effectively, that is, 
with bursters, fuzes and arming wires attached. 309 
I.C.C. 255, J.A. 53-54. The obvious fallacy. of this 
contention is that, as the undisputed evidence shows 
(Tr. 124-26, 177-78; Ex. 4, pp. 124-125; J.A. 191- 
193, 226-227, 930-932) and the Commission found, 
at 309 I.C.C. 255, J.A. 55, it would “make the rates on 
bombs of all kinds inapplicable to the great mass of 
bomb shipments, for bombs are rarely shipped as a 
‘complete round’.’’ An incendiary bomb, complete 
but for the triggering or igniting device, remains an 
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incendiary bomb. This is the way it normally is 
shipped, and accordingly, this is the article that the 
railroads’ classification is intended to and does in 
fact cover. The absence of essential parts not affect- 
ing the identity of an article shipped does not destroy 
its fundamental character from a transportation or 
tariff standpoint. Diamond T. Motor Co. v. Michigan 
Central R. Co., 200 L.C.C. 599 (1934); Brunswick 
Radio Corp. v. Chicago, B. & Q. R. Co., 188 I.C.C. 
162, 163 (1932); Brunswick-Balke-Collender Co. v. 
Director General, 179 I.C.C. 754, 756 (1931); Mem- 
phis Freight Bureau v. Atchison, T. & S.F. Ry. Co., 
174 LCC. 171, 172-73 (1931). Elaborating, the 
Commission, at 309 I.C.C. 255-56, J.A. 55-56 said: 


The absence of essential parts not affecting 
the identity of an article transported does not 
destroy its fundamental character for rate-mak- 
ing or tariff-interpretation purposes. Lake- 
wood Engineering Co. v. Director General, 57 
T.C.C. 311. In that proceeding the Commission 
observed that for purposes of definition and 
classification a steam engine does not cease to 
be such because the governor is omitted, nor 
would shoes be anything but shoes if shipped 
without buttons or laces. In Brunswick-Balke- 
Collender Co. v. Chicago G.W. R. Co., 179 
L.C.C. 754, the shipments consisted of the com- 
plete parts for an all electric radio, except the 
cabinet and tubes. There the shipper con- 
tended that the radio chassis as shipped was 
nothing more than an electrical appliance as 
it could not operate as shipped. The con- 
tention was rejected, and it was found that 
for transportation purposes the rates and rat- 
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ings applicable to radio sets were proper. It 
is common knowledge that a battery is essential 
for the operation of an automobile, but it could 
hardly be argued successfully that an auto- 
mobile becomes something else if it is shipped 
without a battery. See Diamond T. Motor Co. 
v. Michigan Central R. Co., 200 I.C.C. 599, 
wherein it was held that a motor-vehicle chassis 
did not lose its identity as such even though 
shipped without tires and batteries. See also, 
Associated Teleph. Co. v. Chicago & N.W. Ry. 
Co., 251 I.C.C. 311. 

The appellant before the Commission sought to 
bring the considered shipments of Napalm and Pyro- 
gel bombs within the analogous-articles or combina- 
tion-articles rules, rules 17 and 18 of the railroads’ 
classification,* which, if applicable as the appellant 


* Rule 17 of the classification reads as follows: 
“CLASSIFICATION BY ANALOGY” 


“When articles not specifically provided for, nor embraced in 
the classification as articles ‘NOIBN’, are offered for trans- 
portation, carriers will apply the classification provided for 
articles which, in their judgment, are analogous; in such cases 
agents must report facts to proper officer of Freight Depart- 
ment in order that rating applied may be verified and necessary 
classification provided. This rule will not apply in connection 
with ratings or rates published in Exceptions to the Classifi- 
cation or in commodity tariffs.” 

Rule 18 provides: 


“Comarnation ARTICLES” 


“When not specifically classified, articles which have been 
combined or attached to each other will be charged at the rating 
for the highest classed article of the combination, and on ship- 
ments subject to carlond rating the minimum weight will be the 
highest minimum weight provided for such highest rate or 
rating.” 
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contends, would produce a lower fifth-class rating 
than the first-class rating provided by item 1820, 
applicable to incendiary bombs. However, it is well- 
settled that the analogous article rule in the classi- 
fication contains two conditions, both of which must 
be met when it is invoked. First, it must be shown 
that there is no specifie rating on the article, and 
secondly, that it is not embraced in the classification 
as an article not otherwise indexed by name. Calso 
Tile Mfg. Co. v. Atchison, T. & SF. Ry Co., 179 
LCC. 65, 67 (1931); Woodford Spears & Sons v. 
Chicago, B. & Q. R. Co., 160 1.C.C. 677, 679 (1930) ; 
Classification of Jute Packing, 98 I.C.C. 287, 288 
(1925) ; Ratings on Army Tractor Tanks, 85 L.C.C. 
383, 384 (1923). Such a rule can have no application 
where, as here, the commodity shipped is clearly and 
definitely covered by a description set forth in an item 
of the classification. Toledo Cooker Co. v. N. & A. 
Ry. Co., 93 L.C.C. 271, 272 (1924); Friedlander v. 
Director General, 85 1.C.C. 465, 466 (1923). 

Neither is the combination-articles rule applicable 
here. In Weaver Pants Corp. v. Alabama G.S. RB. 
Co., 223 L.C.C. 566, 567 (1937), the Commission re- 
jected the contention of a shipper of baled cotton 
piece goods, containing various percentages of wool 
shoddy and cotton, that the lower rating on wool 
shoddy should have applied on its shipments: 

Complainant contends that * * * [a lower 
rate should have] been applied, in conformity 
with rule 18 of the consolidated classification, 
which provides for charges on a combination of 
articles at the highest rating accorded any arti- 
‘ele in the combination. The rating of third 
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class mentioned, however, applies on shoddy, 
and not on the fabric manufactured from it, 
such as complainant’s commodity. Complain- 
ant’s material is an entity, and is not a com- 
bination of articles such as is contemplated by 
rule 18 * * *. 
Accord Stewart & Stevenson Services, Inc. v. Balti- 
more & O. R. Co., 276 I.C.C. 156, 157 (1949) ; Durez 
Plastic & Chemicals, Inc. v. C., M., P. & P. R. Co., 263 
I.0.C. 1, 6 (1945); Indian Refining Co. v. Cleveland, 
C.& C. & St. L. Ry. Co., 222 1.0.C. 409 (1937). 

The Commission concluded, at 309 I.C.C. 256, 
J.A. 56: 

We find that the articles here concerned were 
incendiary bombs, and that they were listed as 
such in item 1820 of the classification. It is 
thus unnecessary to consider rules 17 and 18 
for the reason that they could apply only where 
the article was not specifically classified. More- 
over, rule 18 does not apply to articles that have 
the characteristics of any entity; its applica- 
tion is to combinations of articles that are suit- 
able or adaptable to separate uses. See Stew- 
art & Stevenson Services, Inc. v. Baltimore & 
O. R. Co., 276 I.C.C. 156, and cases cited there- 
in. 

Having found that the considered Napalm and Py- 
rogel bombs were incendiary bombs within the mean- 
ing of item 1820 of the railroads’ classification, in 
which they are rated as first class, the Commission 
next turned to ascertain what rates did in fact apply 
to the shipments. The Commission, at 309 I.C.C. 
256, J.A. 56, found that, though item 1820 of the rail- 
roads’ classification, if it had stood alone, would have 
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allowed the railroads to assess the first-class rates 
upon these shipments, the railroads did not and do 
not now seek the application of the first-class rates. 
In a lengthy recital, at 309 L.C.C. 256-258, J.A. 57- 
58 the Commission reviewed the exceptions which 
had been published with respect to the rating pro- 
vided by item 1820 and the voluntary rate concessions 
that were made by the railroads on wartime Govern- 
ment traffic under the reduced-rate provisions of sec- 
tion 22 of the Interstate Commerce Act, 49 U.S.C. 
§22. The Commission, at 309 L.C.C. 258, J.A. 58-59, 
eonelnded : 

We further find that the applicable rates on 
the considered shipments were those agreed up- 
on by the authorized representatives of the rail- 
roads and the Government pursuant to section 
22 quotations, except that where lower charges 
resulted from the exceptions to the classifica- 
tion rating of 75 percent of first class, less- 
land-grant deductions, the latter basis applied. 

This conclusion, except insofar as it is based on 
the assailed finding that the considered Napalm and 
Pyrogel bombs were incendiary. bombs within the 
meaning of item 1820 of the railroads’ classification, 
was not challenged before the Commission and is not 
in dispute herein. 

IL The assailed rates were not shown to be unjust, 
unreasonable or unlawful 

The second question posed by the appellant’s com- 
plaint before the Commission was the question of 
reasonableness—were the applicable rates of 65 per- 
cent of the first-class rates, or less, on the Napalm and 
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Pyrogel bomb shipments unjust, unreasonable or 
otherwise unlawful. 

The contention of the appellant is that the charges 
sought to be collected by the railroads are unjust and 
unreasonable to the extent that they exceeded the fifth- 
class rates, the rates provided for two of the bombs’ 
principal components, gasoline and bomb bodies, by 
items 36405 and 1895, respectively, of the railroads’ 
classification. However, nothing is more settled than 
that the ratings applicable to the component parts of 
a manufactured article have little bearing on the rat- 
ing which should be given to the finished product. 
Folberth Auto Specialty Co. v. New York C. R. Co., 
147 I.C.C. 555, 557 (1928) ; Troxel Mf. Co. v. B. & O. 
R.R. Co., 126 I.C.C. 169 (1927). Im fact, the Com- 
mission frequently has said that the articles going into 
the manufacture of the product generally should be 
assessed lower rates than the item fashioned there- 
from. Atlas Plywood Corp v. Akron, C.& Y. R. Co., 
288 I.C.C. 493, 498 (1953) ; Orefraction, Inc. v. Balti- 
more & O. R. Co., 273 I.C.C. 297, 301-302 (1948) ; 
Brass and Bronze Articles, SW. and W.T.L. Terri- 
tories, 270 I.C.C. 791, 795 (1948); R. E. Schanzer, 
Inc. v. Alabama G.S. R. Co., 255 I.C.C. 239, 244 
(1943); Fulton Bag & Cotton Mills v. Atlanta & 
W.P.R. Co., 218 I.C.C. 783 (1936). 

Even if the gasoline and bomb bodies were viewed 
as analogous commodities rather than as component 
parts of the Napalm and Pyrogel bombs, the mere 
comparison of the fifth-class rating provided by items 
36405 and 1895 of the railroads’ classification with the 
first-class rating provided by item 1820 for incendiary 
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bombs in no way would establish the unreasonableness 
of the latter rating or of the lower exceptions rating 
published by the railroads. As the Commission said 
in American Wringer Co. v. N.Y., NH. & H. RR. 
Co., 146 L.C.C. 325, 325-26 (1928), “‘. . . the fact that 
the rating assailed is higher than the rating on a 
single other analogous and competitive article does 
not of itself afford a basis for finding of unreasonable- 
ness, . . . such a showing may indicate that the com- 
pared rating is too low rather than that the assailed 
rating is too high.”” A mere showing of differences 
in ratings is insufficient to prove that the ratings 
assailed are unreasonable. Winters & Crampton Corp. 
v. Erie R. Co., 251 LC.C. 640, 642 (1942); Artkraft 
Sign Co. v. Pennsylvania R. Co., 225 I.C.C. 500, 503 
(1937) ; Union Metal Mfg. Co. v. Atchison, T. & SF. 
Ry. Co., 237 I.C.C. 663, 666 (1940) ; Chain Products 
Co. v. Atchison, T. & S.F. Ry. Co., 169 I.C.C. 477, 

78 (1930); Union Metal Mfg. Co. v. A., C.& Y. Ry. 
Co., 109 I.C.C. 490, 491 (1926); Lehigh Banana Case 
Co. v. Director General, 59 I.C.C. 113, 116-17 (1920) ; 
National Confectioners’ Asso. v. A. & R. R.R. Co., 
49 L.C.C. 566, 572-73 (1918). 

Similarly, a mere comparison of rates assessed, 
without more, fails to establish the unreasonableness 
of the assailed rates. The appellant, before the Com- 
mission, offered evidence of the differences in the 
rates on incendiary bombs, on the one hand, and, on 
the other, gasoline and bomb bodies, as well as other 
commodities. The Commission described this evi- 
dence, at 309 I.C.C. 261, J.A. 62-63: 
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A Government witness intrcduced exhibits 
showing, among other things, the rates, charges, 
and earnings on a list of commodities, such as 
gasoline in drums, bomb bodies, rubber cement, 
lacquer paint, and sand-loaded bombs, based on 
a mileage of 2,084 miles from Baldwin, Ark., to 
Stockton, Calif., and 143.8 miles from Clover to 
Wendover, Utah. The lead commodity on the 
exhibits is incendiary bombs. The witness 
stated that the purpose of the exhibits was 
merely to show the comparative earnings on 
these particular commodities under the present 
tariffs. He disclaimed any contention that the 
transportation characteristics of the various 
commodities listed were comparable to those of 
incendiary bombs. No claim was made that 
any of the rates shown had been found to be on 
a reasonable maximum basis. We have found 
frequently that merely comparing rates, with- 
out showing that the commodities on which 
they apply have similar transportation char- 
acteristics, is of little probative value in deter- 
mining the reasonableness of rates. See Ma- 
rine Engineering & Supply Co. v. Pacific E. 
Ry. Co., 292 I.C.C. 336-337. 
Accord Feigenbaum & Arons v. Missouri-K.-T. R. Co., 
299 I.C.C. 630, 632 (1957); Dearborn Stove Co. v. 
Atchison, T. & S.F. Ry. Co., 297 I.C0.C. 753, 755 
(1956); Rath Packing Co. v. Ahnapee d: Western 
Ry. Co., 296 I.C.C. 693, 703 (1955); Clark-Cutler- 
McDermott Co. v. New York, N.H. & H. R. Co., 
293 I.C.C. 773, 776 (1954); Cargill, Inc. v. Chicago, 
M., St. P. & P. R. Co., 292 1.C.C. 198, 200 (195+) ; 
Washington Mills Abrasive Co. v. New York Central 
R. Co., 291 I.C.C, 496, 498 (1954) ; Holmes & Hallo- 
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well Co. v. GN. Ry. Co., 37 L.C.C. 627, 644 (1915) ; 
1915 Western Rate Advance Case—Part II, 37 1.C.C. 
114, 138 (1915). 

The appellant in support of its position advances 
and repeats the ingenious argument that, since Na- 
palm and Pyrogel bombs, loaded with their incendiary 
materials but transported without bursters, fuzes and 
arming wires, are claimed by the appellant to afford 
no greater hazards in transportation than gasoline, 
the ratings and rates on the former are unjust and 
unreasonable to the extent that they exceed those on the 
latter. This contention ascribes to the element of risk 
in transportation an importance that it simply does 
not have. As has been pointed out previously herein, 
“Claim hazards is only one element to be considered 
in making rates.”” Traf. Bu., C. of C., Mitchell, S.D. 
v.C., M., St. P.& P. B. Co., 190 T.C.C. 739, 741 (1933). 
Other factors to be considered are character, use, bulk, 
weight, value, tonnage or volume cost of carriage, ease 
of handling and controlling conditions caused by com- 
petition. Motor Carrier Rates in New England, 
supra, at 47 M.C.C. 657; Class Rate Investigation, 
1939, supra, at 262 L.C.C. 508; Investigation and Sus- 
pension Docket No. 76, supra, at 25 I.C.C. 463; Proc- 
tor & Gamble Co. v. C., H. & D. Ry. Co., supra, at 9 
LC.C. 482. And as also has been pointed out previ- 
ously herein, while any one of these transportation 
characteristics, if considered alone, might appear to 
warrant a higher or lower rating of particular freight, 
all of them are taken into consideration, and no one 
of them is controlling. Vacuum Cleaner Manufac- 
turers Assn. Vv. Atchison, T. & S.F. Ry. Co., supra, 
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at 276 I.C.C. 783; Class Rate Investigation, 1939, 
supra, at 262 I.C.C. 508; Nashville Traffic Bureau v. 
L. & N. R.R. Co., supra, at 68 I.C.C. 626; McCrory 
Stores Corp. v. Director General, supra, at 55 I.C.C. 
424. In Marine Engineering & Supply Co. v. Pacific 
E. Ry. Co., 292 I.C.C. 336, 337 (1954), the plaintiff 
sought to establish the unreasonableness of the rates 
on its shipments by comparing the rates with the 
rates on related commodities, some of which had 
higher values; the Commission said: 
* * * the complainant has presented no evidence 
indicating that the several commodities are com- 
parable as to volume of movement, susceptibil- 
ity to damage in transit, and other transporta- 
tion characteristics. Merely instancing rates, 
without showing that the commodities on which 
they apply are similar from a transportation 
standpoint, is of little probative value in deter- 
mining the reasonableness of rates. * * * 
The Commission therein cited Florence v. Chicago, 
B. & Q. R. Ce., 206 1.C.C, 613, 614 (1935), in which 
the plaintiffs unsuccessfully sought to establish the 
unreasonableness of the rates on their freight by com- 
parisons with rates on commodities having the same 
use and the Commission said, “They have not, how- 
ever, furnished the value, weight, or any other facts 
from which the transportation characteristics of the 
various machines can be determined, therefore, the 
evidence has little or no probative value.” 

In Masurite Explosive Co. v. P. & LE. R.R. Co. 
et al., supra, at 13 I.C.C. 405, relied upon by the ap- 
pellant, at page 41 of its brief for the proposition 
that the Commission may not ignore an obvious dif- 
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ference in the degree of hazard of the articles trans- 
ported, the Commission was apprised of other trans- 
portation characteristics of the considered commodi- 
ties. At 13 I.C.C. 406, it noted: 


Masurite sells for $14 cents per pound f.o.b. 
factory. The price of dynamite seems to vary 
somewhat according to the brand, selling at the 
factory for from 9 to 14 cents per pound. 
Black powder is worth about 41 cents per 
pound. The specific gravity of masurite was 
not given, but it is in no sense a bulky article. 
It is shipped in packages of 25 to 50 pounds. 


Therefore, even if we were to assume that the risk 
in the transportation of Napalm and Pyrogel bombs 
were no greater than the risk of transporting gaso- 
line, as the appellant maintains, the appellant has 
failed to establish in what other respects, from a 


transportation standpoint, the commodities are similar 
so as to afford a basis for a meaningful comparison 
of their ratings and rates. ‘‘Comparisons of rates 
without evidence as to the transportation characteris- 
ties of the compared commodities have little probative 
value.”” Feigenbaum cd: Arons v. Missourt-K.-T. R. 
Co., supra, at 299 I.C.C. 632. 

Appellant claims support for its theory of the case 
in the decision of the Supreme Court in the Western 
Pacific case, which prompted the filing of its com- 
plaint before the Commission. However, a fair read- 
ing of the Court’s opinion leaves no doubt that the 
appellant’s reliance upon that case is altogether mis- 
placed. While the Court referred to “the elaborate 
safety precautions necessary to carry such items in 
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safety’? as one of the “‘commercial reasons why a 
higher tariff was set for incendiary bombs than for, 
say, lumber’’, 352 U.S. 66, there is nothing in the 
opinion of the Court to suggest that this should be 
the only reason or even the principal reason. On the 
contrary, the Court spoke of a plurality of “‘factors”’ 
entering into the classification of freight: 


Do the factors which make for high costs and 
therefore high rates on incendiary bombs also 
call for a high rate on steel casings filled with 
napalm gel? To answer that question there 
must be close familiarity with these factors. 
[352 U.S. 67] * * * 

And it was because of the Court’s inadequacy to 

weigh these “factors’’ that it remanded the case: 


Courts which do not make rates cannot know 
with exactitude the factors which go into the 
rate-making process. And for the court here to 
undertake to fix the limits of the tariff’s appli- 
cation without knowledge of such factors, and 
the extent to which they are present or absent 
in the particular case, is tantamount to engag- 
ing in judicial guesswork. It was the Com- 
mission and not the court which originally 
determined why incendiaries should be trans- 
ported at a high rate. It is thus the Commis- 
sion which should determine whether shipments 
of napalm gel bombs, minus bursters and fuses, 
meet those requirements; that is, whether the 
factors making for certain costs and thus a 
certain rate on incendiaries are present in the 
carriage of such incompleted bombs. [352 U.S. 
67] 
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Appellant, in the subsequent proceeding before the 
Commission, made no attempt to assail the reasonable- 
ness of the first-class ratings or rates on incendiary 
bombs, to obtaim a determination from the Commis- 
sion ‘“‘why the high first-class rating was set on in- 
cendiary bombs.” Appellant’s brief, page 19. It 
made no attempt to assail the reasonableness of the 
ratings or rates on the Napalm and Pyrogel bombs, 
as shipped, on the ground that their several trans- 
portation characteristics were different from those of 
other non-explosive incendiary, smoke or tear-gas 
bombs and, henee, that their ratings or rates should be 
lower than first class as provided by item 1820 of the 
railroads’ classification. In fact, the appellant vir- 
tually rests its entire case upon the proposition that, 
since the Napalm and Pyrogel bombs, as shipped, are 
claimed by it to afford no greater hazard in trans- 
portation than gasoline, the ratings and rates on the 
former are unjust and unreasonable to the extent 
that they exceed those on the latter. However, in the 
absence of evidence as to the other factors influenc- 
ing the classification of freight, the rate comparisons 
offered by the appellant afford no basis for finding 
the ratings or rates on the Napalm and Pyrogel 
bombs, as shipped, to be unjust, unreasonable or 
otherwise unlawful 

Generally, the burden of proof is upon the com- 
plainant to show that the ratings assailed are un- 
reasonable, National Electric Mfrs. Assn. V. Atchison, 
T. & SF. By. Co., 289 LC.C. 125, 132 (1953) ; Stewart 
& Stevenson Services, Inc. v. Baltimore & O. R. Co., 
216 LC.C. 156, 158 (1949), just as the burden of proof 
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is upon the complainant to show that the rates assailed 
are unreasonable. National Molasses Co. v. Aberdeen 
¢& R.R. Co., 299 I.C.C. 283, 295 (1956) ; Dewey Port- 
land Cement Co. v. Atchison, T. & S.F. Ry. Co., 297 
I.C.C. 7, 10 (1955) ; Popper-Morson Corp. v. Pennsyl- 
vania R. Co., 276 I.C.C. 507, 509 (1949); Stewart & 
Stevenson Services, Inc. v. Baltimore & O. R. Co., 276 
I.C.C. 156, 158 (1949), and cases cited therein. The 
appellant, at pages 17 and 39-40 of its brief, mis- 
takenly states that it is the settled obligation of 
the railroads ‘‘to prove the reasonableness of the rates 
which they sought.” The law, rather, is as stated by 
the Supreme Court in Louisville & Nashville R.R. 
Co. v. United States, 238 U.S. 1, 11 (1915): 
Where an existing freight rate is attacked, 
the burden is on the complainant to establish 
that it is unreasonable in fact. 

' The appellant before the Commission proved the 
unreasonableness of neither the first-class nor excep- 
tions rating on Napalm and Pyrogel bombs, as ship- 
ped, nor of the applicable rates of 65 percent of the 
first-class rates, or less, sought to be assessed by the 
railroads. However, the Commission declined to rest 
its decision upon any deficiency in the appellant’s 
case. Rather, the Commission, at 309 I.C.C. 259, J.A. 
60, found that ‘‘the respondents have presented clear 
and abundant proof, both as to the applicability of 

the rates in issue and as to their reasonableness.” 
The evidence established, and the Commission at 
309 I.C.C. 260, J.A. 62, found, that ‘“‘the bombs con- 
taining both napalm gel and PT1 or magnesium mix- 
ture presented a hazard in transportation, even 
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though they were nonexplosive”’ (Tr. 262-65, 284-90, 
339, 361, 924; JA. 284-286, 299-303, 336, 351-352, 
729), that with reference to the Pyrogel bombs “ex- 
posure to water could have initiated the fire because 
of the fine magnesium particles in the mixture’”’ (Tr. 
273, 275; JA. 292, 293), that a “leaking bomb was 
hazardous because the escaping inflammable vapors 
could have been ignited by a spark” (Tr. 374-75, 410, 
756-58; J.A. 360-361, 385, 610-611), and that “‘Tf]ire 
from a train wreck or a hotbox unnoticed before it 
developed flames that reached the inside of the car, 
were constant threats of disaster’ (Tr. 399, 428, 455, 
596-598, 600; J.A. 336, 398, 415, 500-502, 503). 

The evidence established, and the Commission, at 
309 LC.C. 259-60, J.A. 60, found, that “‘the Govern- 
ment had ‘Dangerous’ placards attached to the cars”’ 
earrying Napalm and Pyrogel bombs (Ex. 4, p. 10; 
J.A. 874), that on ‘“‘the face of the bills of lading for 
these shipments were the words ‘Dangerous Placards 
Applied,’ while some bills bore the additional notation 
‘Handle Carefully Keep Fires Away’”’ (Ex. 1, 2, 3; 
J.A. 859-866), that “[bJecause of the placards, the 
railroads were compelled to handle the cars with care 
equal to that required by the Commission’s regula- 
tions for the movement of explosives and other dan- 
gerous articles’ (Tr. 390, 424, 526, 528; J.A. 371, 
394-395, 465, 467), that pursuant to “the railroads’ 
operating rules, the cars marked dangerous had to be 
separated from the engine and from the caboose by 
five cars that were not carrying either dangerous or 
explosive placards” (Tr. 394; J.A. 374), that in 
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order to avoid “‘rough handling and for greater safety 
in movement, it was the practice to ‘bury’ dangerous 
cars in the middle of the train, thus reducing the 
danger of slack action from either end of the train” 
(Tr. 394; J.A. 374), and that “‘[cJars with bomb loads 
were shoved to rest by the switch engine, rather than 
merely being released’’ at switching yards (Tr. 394; 
J.A. 374). 

The evidence established, and the Commission, at 
309 I.C.C. 259, J.A. 60 found that the “cars had to 
be of the best quality and condition, and they had 
to be dust-proof, light-proof, and spark-proof” (Tr. 
396, 428, 430, 439, 453-54, 524-25; J.A. 375, 398, 399, 
405, 414, 464-465), that such ‘‘cars had to be carefully 
cleaned’’ (Tr. 396; J.A. 375-376), that “inspection of 
the outside of the car, particularly the running gear, 
the draft gear, and the brakes, was also necessary”’ 
(Tr. 396; J.A. 376), and that often ‘“‘when cars were 
not up to the required condition the cars were re- 
jected, causing considerable empty mileage” (Tr. 396- 
97; 448; J.A. 376, 411). 

Referring to the comparison with gasoline sought 
to be established by the plaintiff, the Commission, at 
309 I.C.C. 261, J.A. 62, concluded, ‘There is no show- 
ing that shipments of gasoline are accorded the same 
care in handling as that set forth above.”? ‘The bur 
den of proot,” said the Commission in M. T. Stevens 
& Sons Co., Inc. v. Perrett & Glenny, Inc., 66 M.C.C. 
403, 404 (1956), “‘rests with the complainants to show 
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a character to entitle the complainants to the rate 
claimed to be applicable.’’ * 

Directly in point is the Commission’s decision in 
the War Materials Reparation Cases, 294 I.C.C. 5 
(1955), wherein the Government assailed the reason- 
ableness of these same voluntarily reduced railroad 
rates of 65 percent of first class on ammunition and 
explosives, including incendiary bombs of the Napalm 
and Pyrogel type. There, as here, the Government 
sought to establish their unreasonableness by offering 
comparisons of the assailed rates with the rates on 
gasoline and other commodities. In finding the 
assessed rates not to be shown to be unjust and unrea- 
sonable, the Commission, at 294 I.C.C. 145, said: 


The rate comparisons presented by the com- 
plainant, in our opinion, may not fairly be 
used as a guide in the determination of maxi- 
mum reasonable rates on explosives and 
ammunition * * * From the standpoint of 
hazard, petroleum products are most nearly 
akin to explosives but, in the determination 
of rates on such products, the element of dan- 
ger is far outweighed by the comparatively 
low value of the commodity and its adaptibility 
to pipeline and motor competition. See Dow 
Chemical Co. v. Alton & S. R., 286 I.C.C. 424 
* * * The influences which made for compara- 
tively low rates on the compared commodities 


7The evidence of the extraordinary handling which the 
evidence established the railroads were obliged to accord the 
shipments of Napalm and Pyrogel bombs was offered by the 
railroads not to justify any departures from their tariffs and 
the assessment of inapplicable rates, as inferred by the appel- 
lant at pages 37-38 of its brief, but to establish the justness 
and reasonableness of the applicable rating and rates assessed. 
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here mentioned were not applicable to the com- 
plainant’s ammunition and explosives. 

The Commission’s ultimate conclusion, at 309 I.C.C. 
262, J.A. 63, “that the articles shipped were incendi- 
ary bombs, that the applicable rates were those sought 
by the railroads as explained above, and that such 
rates are not shown to have been unjust, unreasonable 
or otherwise unlawful for application on the consid- 
ered shipments’’ finds ample support in the evidence 
of record and in the applicable law and, therefore, 
should be sustained by this Court. 


III. The Commission’s findings were adequate 
The appellant challenges the adequacy of the Com- 
mission’s findings; however, as the excerpts from the 
Commission’s report hereinabove amply demonstrate, 
such findings, based upon substantial evidence and the 


applicable law, were clear, complete, and consistent 
and fully disposed of the issues raised by the appel- 
lant’s complaint. In the case of Alabama G.S. R. 
Co. v. United States, 340 U.S. 216, 227-28 (1951), 
the Supreme Court, Mr. Justice Minton, said: 


As to the contention of appellants that the 
Commission’s order is not supported by essen- 
tial findings of fact, section 14(1) of the Inter- 
state Commerce Act, 49 U.S.C. 14(1), does not 
require the Commission to make detailed find- 
ings of fact except in a case where damages 
are awarded. Manufacturers R. Co. v. United 
States, 246 U.S. 457, 489-490. The statute re- 
quires the Commission only to file a written 
report, stating its conclusions, together with its 
decision and order. This the Commission did, 
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and the essential basis of its judgment is suffi- 
ciently disclosed by the report. * * * Here the 
Commission found, in conformity to the statute 
invoked, supra, note 2, that the differentials 
preseribed are “‘justified as reasonable” and 
“necessary and desirable in the public inter- 
est.” And “the report read as a whole suffi- 
ciently expresses the conclusion of the Commis- 
sion based upon supporting data * * *.” 
United States v. Loutstana, 290 U.S. 70, 80. 
Enough has been “‘put of record to enable us 
to perform the limited task which is ours.” 
Eastern Central Assn. v. United States, 321 
U.S. 194, 212. 


Similar expressions are also contained in Southern 
Kansas Greyhound Lines, Inc. v. United States, et 
al., 134 F. Supp. 502, 507, (W-D. Mo. 1955), affirmed 
351 U.S. 921; Inter-City Transp. Co. v. United States, 
89 F. Supp. 441, 444 (D.N.J. 1948); United States 
v. Pierce Auto Freight Lines, Inc., supra, at 327 U.S. 
531-32; A.B. & C. Motor Trans. Co. v. United States, 
69 F. Supp. 166, 169 (D. Mass. 1946). 

There is also a full discussion with respect to the 
sufficiency of Commission findings in the decision of 
the District Court in Chicago, B. & Q. R.R. Co. v. 
United States, 60 F. Supp. 580, 584 (E.D. Ky. 1945): 

As a prerequisite to the validity of its orders, 
the Commission is not compelled to report spe- 
cial findings as to underlying or subordinate 
facts such as were formerly required by Equity 
Rule 70-1/2, 28 U.S.C.A. Sec. 723, appendix, and 
now required by Rule 52, Federal Rules of Civil 
procedure, 28 U.S.C.A. following section 723c. 
The only basic or quasi-jurisdictional fact, a 
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finding in respect to which is essential to the 
exercise of the statutory power of the Commis- 
sion to reduce the established rate involved in 
this case, and prescribe a lower one for the fu- 
ture, is the fact that the subsisting rate “is or will 
be unjust or unreasonable.’’ Sec. 15(1) of the 
Act., 49 U.S.C.A. see. 15(1). 


In Capital Transit Co. v. United States, 97 F. Supp. 
614, 621 (D.D.C. 1951), the Court dismissed a com- 
plaint which attacked the Commission’s order grant- 
ing a certificate to a competitor, because the findings 
were inadequate, saying: 

The Commission here made its ultimate find- 
ings in the terms of the Motor Carrier Act, 
which authorizes issuance of a certificate of 
convenience and necessity when it found “that 
the applicant is fit, willing, and able properly 
to perform the service proposed and to con- 
form to * * * the requirements of law”, and 
that “the proposed service * * * is or will be 
required by the present or future public con- 
venience and necessity * * *.”? In addition, 
Division 5 of the Commission filed a lengthy 
opinion setting out the facts in detail and the 
considerations which it deemed applicable in 
reaching its conclusion. Certainly more than 
“Enough has been ‘put of record to enable us 
to perform the limited task which is ours.’ ” 
Alabama Great Southern R.R. Co. et al. v. 
United States, 340 U.S. 216. And the Admin- 
istrative Procedure Act does not require de- 
tailed findings of every subsidiary evidentiary 
fact. So long as the agency makes amply clear 
the factual basis upon which it has proceeded, 
there can be no ground for complaint. 
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In the proceeding here under review the Commis- 
sion “filed a lengthy opinion setting out the facts in 
detail and the consideration which it deemed appli- 
eable in reaching its conclusion,” such as was done in 
Capital Transit Co. v. United States, supra, wherein 
the Court held the findings to be adequate. In the 
Capital Transit case the Court held that “Enough 
had been put of record to enable us to perform the 
limited task which is ours,” citing the Alabama Great 
Southern ease, supra, and further stating that “‘The 
Administrative Procedure Act does not require 
detailed findings of every subsidiary evidentiary fact. 
So long as the agency makes amply clear the factual 
basis upon which it has proceeded, there can be no 
grounds for complaint.” The Commission, in its 
instant report has more than satisfied these tests. 

CONCLUSION 

For the reasons stated, it is respectfully submitted 

that the judgment below should be affirmed. 
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QUESTION PRESENTED 


The question presented is whether the District Court 
erred in refusing to set aside as arbitrary, capricious, un- 
supported by evidence or erroneous as a matter of law, a 
unanimous decision of the Interstate Commerce Commis- 
sion that: 


(1) Bombs filled with napalm gel or PT1 gel and shipped 
without bursters, fuzes and arming wires that would be 
attached “just prior to the loading of the bombs in the 
bomb bay of the airplane” (bombs of all Kinds being 
“rarely shipped as a ‘complete round’”) were incendiary 
bombs and the freight rates for incendiary bombs were 
applicable; 

(2) The applicable rates “do not exceed 65 percent of 
first class and in some instances they are only about 60 
percent of first class” and were not the first class rates 
which would have resulted under Item 1820 of the Consoli- 


dated Freight Classification; 


(3) “[T]he respondents [railroads] have presented clear 
and abundant proof, both as to the applicability of the rates 
in issue and as to their reasonableness” and the applicable 
rates “are not shown to have been unjust, unreasonable, 
or otherwise unlawful for application on the considered 
shipments.” 
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STATEMENT OF THE CASE 


The decision of the Interstate Commerce Commission 
which is the subject of this proceeding is reported at 309 
I.C.C. 249 under the title United States v. Western Pacific 
Railroad Co., et al. (1959). The 15-page report of the Com- 
mission was issued by its Division 3 and the Justice De- 
partment’s petition for reconsideration was denied by the 
entire Commission. There were no dissents. 


The Commission determined that certain reduced freight 
rates on incendiary bombs were applicable and reasonable 
for the shipments in World War II (and in 1948 and 1950) 
of the two kinds of incendiary bombs that were involved in 
the administrative proceeding. The Commission’s Hearing 
Examiner, who had presided at the extended hearing for 
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the receipt of testimony and exhibits, had reached the same 
conclusions that were later arrived at by the Commission 
after its consideration of further briefs by the parties 
(Proposed Report, JA 2745).° 


Having sought and received the expert judgment of the 
Commission on a rate matter within the recognized com- 
petence of that experienced administrative agency, the Jus- 
tice Department then charged that the Commission’s eval- 
pation of the evidence was erroneous. The District Court 
(Judge Edward M. Curran), after hearing oral argument 
and considering the briefs and the administrative record, 
found no merit in the appellant’s allegations that the deci- 
sion was arbitrary, capricious, unsupported by evidence or 
erroneous as a matter of law. Judgment dismissing the 
complaint was entered on March 14, 1962. The appellant 
here seeks to reverse that judgment and to have the case 
remanded by the District Court to the Interstate Commerce 
Commission “for a determination consistent with the evi- 
dence and the law” (Appellant’s Brief, p. [42]).°* 


The railroads on whose behalf this brief is filed (Western 
Pacific Railroad Co., Seaboard Air Line Railroad Co. and 
Bangor and Aroostook Railroad Co.) were the respondents 
in the proceeding initiated by the petition of the Justice 
Department to the Interstate Commerce Commission and 
they were intervening defendants in the District Court 
action. 

The Commission’s unanimous ruling as to the applica- 
bility of the incendiary bomb rates to the incendiary bombs 
here involved was in accord with ralings previously made 
by the Commission’s Bureau of Traffic and by the United 


© JA refers to the Joint Appendix, separately printed. 

ee All references herein to the pages of the appellant’s brief 
are to the pages in its typed brief, since its printed brief is to be 
filed simultaneously with this printed brief. 
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States Court of Claims. That ruling also was in accord 
with the position taken by the Department of Justice itself 
in other cases before the Commission and before the Court 
of Claims with respect to other shipments of the same 
bombs; the contention of the Department in this proceeding 
was contrary to the position taken by the Department in 
those other proceedings. Moreover, the Commission’s unan- 
imous ruling as to the reasonableness of the reduced ap- 
plicable rates was in accord with a ruling made by the 
Commission in 1955 with respect to shipments of those 
bombs. The details as to these previous rulings are de- 
scribed in the course of the Argument, below. 


At the outset, it is important to point out that the appel- 
lant’s repeated references to “first-class rating,” “the high 
first-class rating,” “charges based upon the first-class rat- 
ing” and “the first-class rate” are apt to lead to a serious 
misunderstanding of the actual facts of this case and of the 
Commission’s decision. Such references appear four times 


in appellant’s statement of the Question Presented; they 
are repeated in the Statement of Facts and in all three of 
the headings in the Argument, and they recur throughout 
the text of the brief. From such phrases and their repeti- 
tion one might well understand—erroneously—that first- 
class rates were the rates at issue in this proceeding. That 
is not the case. 


Our apprehensions on this score are not idle ones, for 
the Supreme Court, which ordered this proceeding referred 
to the Commission, obtained that same impression and 
stated that “The carriers billed the Government at the high 
first-class rates established in Item 1820 of Consolidated 
Freight Classification No. 17 for ‘incendiary bombs.’” 
United States v. Western Pacific R. Co., et al., 352 U.S. 59, 
60 (1956). In the proceeding before the Commission, how- 
ever, the facts were clarified. Out of the total of 148 car- 
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loads which are involved here, 144 had been billed at rates 
far below the first class rates and the railroads, at the hear- 
ing before the Commission, conceded that the billing for 
the remaining four was a mistake and that the same lower 
level of rates for incendiary bombs was applicable on those 
four (Tr. 19, 224-5; JA 120, 258-9). With the full facts 
before it, the Commission said: 


“As stated, the carload classification rating under 
item 1820 was first class, but the respondents [rail- 
roads] do not seek the application of first class rates. 
Instead, they have made a detailed showing of motor- 
competitive exceptions ratings on incendiary and other 
bombs, and of the discussions between representatives 
of the railroads and the Government that led to section 
22 agreements which further reduced the rates on Gov- 
ernment shipments.” (309 LC.C. at 256)° 


“We further find that the applicable rates on the 
considered shipments were those agreed upon by the 
authorized representatives of the railroads and the 
Government pursuant to section 22 quotations, except 
that where lower charges resulted from the exceptions 
to the classification rating of 75 percent of first class, 
less land-grant deductions, the latter basis applied.” 
(309 LC.C. at 258) 


“Thus, the applicable rates do not exceed 65 percent of 
first class, and in some instances they are only about 
60 percent of first class.” (309 I.C.C. at 258) 


“The incendiary bombs were grouped together with 
the various other commodities named, including both 
explosive and nonexplosive articles, all of which re- 
ceived the same rate concession on the basis of 65 per- 
cent of first class. On this record, that basis is not 
shown to have exceeded the maximum of reasonable- 
ness.” (309 LC.C. at 261) 


© Italics in all quotations in this brief are added. 
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Farther clarification of the rates which were at issue 
before the Commission is provided by the Commission in 
the Appendix to its report (309 LC.C. at 262). There the 
Commission shows the actual amounts of the rates which 
were claimed by the railroads and found by the Commis- 
sion to have been applicable and reasonable. The Appendix 
then shows the amounts of the rates which the Government 
asked the Commission to apply on these shipments, under 
a technical “Combination Articles” tariff rule 18 that was 
held by the Commission (at page 256) to have no applica- 
tion here. Those were the rates for empty bomb cases (309 
LC.C. at 258); such empty cases were shipped by the Gov- 
ernment into the bomb loading plants to be loaded with 
incendiary mixtures or with poison gas, smoke producing 
chemicals, tear gas or TNT, whereas the shipments here 
were the outbound shipments of the loaded bombs from 
the bomb loading plants to the ports or to storage depots. 
The Appendix also shows what a first class rate and a 759% 
of first class rate would have amounted to between the 
various origins and destinations. 


For example, the Commission’s Appendix shows that on 
the shipments from Ladora, Colorado, to Charleston, South 
Carolina these comparative amounts of the rates, in cents 
per hundred pounds, were as follows: 


75 Percent 
Carriors’ Government First of First 
Basis Basis Class Class 


254.37 161 416 312 


Thus the rate which the railroads sought and which the 
Commission found applicable and reasonable on the Ladora- 
Charleston shipments was only $2.5437, whereas a first 
class rate would have been $4.16. 


In our answer herein, we denied the allegations of the 
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complaint that the freight charges sought by the railroads 
were based on Item 1820 of the Consolidated Freight Clas- 
sification. Our answer stated, in paragraph 7(a), that “The 
amounts due and sought by intervenors were not the first 
class rates based on the rating in Item 1820, but were the 
lower rates described in paragraphs 3 and 4 of this answer” 
(JA 10). The railroads do not seek and the Commission 
had no oceasion to determine the reasonableness of first 
class rates on these shipments. Nowhere in its report did 
the Commission say that the charges which it found to be 
applicable and reasonable were, as appellant twice says in 
its statement of Question Presented, “charges based upon 
the first-class rating.” Similarly, although the appellant, in 
the third heading of its Argument and elsewhere in its 
brief, attacks what it says was “The Commission’s deter- 
mination that charges based upon the first-class rating were 
just and reasonable,” the fact is that the Commission made 
no such determination. What it determined was that charges 


“on the basis of 65 percent of first class” were just and 
reasonable (309 LC.C. at 261). The first-class basis of Item 
1820 had been superseded, prior to these shipments, first 
by the motor-competitive exceptions ratings of 75 percent 
of first class and later by the 65 percent basis, as described 
in the Commission’s report. 


In its Statement of Facts, at page [4], the appellant men- 
tions some of the descriptions of these shipments which the 
Government placed on the respective bills of lading at the 
time of shipment. Copies of those Government bills of 
lading for all the shipments are contained in Exhibits 1, 2 
and 3. Representative bills are reproduced at JA 859 
et seq., and a more complete summary of the descriptions, 
we believe, will be helpful. 


All the bills of lading in Exhibit 2 and part of those in 
Exhibit 1 described the articles as follows: 
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Fireworks, BOMBS, Incendiary 100 Ib., 
M47A2, NP Filled, w/o burster, 
fuze or wire 


They were marked “DANGEROUS PLACARDS AP- 
PLIED.” In numerous instances they bore an additional 
warning such as HANDLE CAREFULLY, KEEP FIRES 
AWAY, as well as the statement DANGEROUS PLAC- 
ARDS APPLIED. A copy of that placard is shown in the 
Appendix to this brief, at page 41. 

The groups of bills of lading in Exhibit 1 under Tabs A, 
B and D described the articles as follows: 


Fireworks “B” 

100# M47A2 Bombs 

NP filled 

Dangerous Placards Applied 


The group in Exhibit 1 under Tab C described them as 


follows: 
Fireworks “B” 
100# M47A2 Bombs 
Dangerous Placards Applied 


The group under Tab E were for the 500-pound M76 bomb. 
The description on the bills read: 


INCENDIARY BOMBS 
(INFLAMMABLE SOLIDS—NOS) 


The bills were marked “DANGEROUS” and under the cap- 
tion “Marks” was the following statement: 
200 BOMBS, INCEND, 500# M76, 
WITHOUT IGN 


The small number of bills in Exhibit 3, issued in 1948 
and 1950, are ones on which the Government misdescribed 
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the bombs as being empty. At the hearing, the appellant 
conceded that the description of the articles in those ship- 
ments as being empty was incorrect (Tr. 11, JA 1145). 
The Government’s misdescription resulted in an initial bill- 
ing of those shipments on the basis for empty bomb bodies, 
to which the appellant refers at page [7] of its brief. When 
the railroad learned of the error, revised bills were sub- 
mitted. 


Since the circumstances as to the evidence and findings 
are intertwined with the legal issues, we shall include our 
comments about other facts in our Argument. 


SUMMARY OF ARGUMENT 


The Commission’s decision shows that it gave full and 
careful consideration to all relevant factors in determining 
“the issues of tariff construction and the reasonableness 
of the tariff as applied,” which had been referred to it by 
the Supreme Court in United States v. Western Pacific Rail- 


road Co. et al., 352 U.S. 59, 70 (1956). The reasons for the 
decision included those of the kind referred to as “commer- 
cial reasons,” and the evidence fully supports the decision. 


The Commission did not merely look at the words of the 
tariff or apply any arbitrary rules. It studied the negotia- 
tions between the railroads and the Government represen- 
tatives of the departments most acquainted with bombs 
(Army and Navy), to seek out their intent, and to ascertain 
the practices of the Government in shipping bombs. It 
found that “bombs of all kinds are rarely shipped as ‘com- 
plete rounds’” ie., with fuzes ete. assembled. The fact 
which the Justice Department had stressed as the corner- 
stone of its contentions, namely, that the fuzes and other 
attachments were shipped separately in the case of the 
bombs at issue, turned out upon investigation at the hear- 
ing to be @ common characteristic of shipments of all 
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bombs. The Government representative had persuaded the 
railroads to publish ratings for the incendiary, gas, smoke 
or tear-producing bombs on the ground that those bombs 
were shipped without bursters and fuzes and were nonex- 
plosive as shipped. The Government representatives wrote 
the later commodity description in issue here, and expressly 
told the railroads that the item the Government was pro- 
posing, which the railroads accepted and published, would 
include those nonexplosive incendiary, gas, smoke or tear- 
producing bombs. 


Most of the types of incendiary materials were, like the 
napalm gel and PT1 hat filled the bombs at issue, not 
spontaneously inflammable. The incendiary filler that had 
been found before World War II to have the most desirable 
qualities was a colloid or gel of oil, known as “solid oil,” 
and the napalm gel and PT1 gel, developed in World War 
II, were the products of research to make the loading more 
destructive. The success in developing these more destruc- 


tive incendiary fillings made possible the fire rains on Ger- 
man cities, where the incendiary bombs, ton for ton, proved 
to be four to five times as destructive as high explosives. 


That the incendiary bombs without bursters and fuzes 
were hazardous to transport by rail, as the Commission 
found, was thoroughly proved by the evidence. A danger- 
ous vapor leakage problem developed from pinholes in the 
wells of the bombs. The PT1 could start burning on con- 
tact with water, such as in a train wreck or other crushing 
of the bomb. Just as a bomb loaded with TNT but shipped 
without the fuzes could be actuated for its destructive pur- 
pose by a fire in a train wreck or from a hot-box, so also 
these bombs could be actuated under the same conditions 
for their anti-personnel and anti-material purpose. The 
inventor of napalm gel testified at the hearing in this case 
and stated that under those conditions the napalm gel bomb 
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would act as “a sort of combination of what you get from 
a scatter bomb, a flame thrower, and a tail ejection bomb” 
ejecting its contents for fifty yards or so to start fires, a 
feature that “makes it a very great hazard in the case of 
the bombs that were shipped across the country.” Gasoline, 
as the Commission found, was significantly different; it 
was worthless for use in incendiary bombs for lack of com- 
parable destructive power, and the experiments and pic- 
tures of record amply demonstrate the difference. 


The Chief of the Chemical Warfare Service deemed it 
“essential” that the boxcars carrying these bombs be plac- 
arded as “dangerous” (the placard is copied in the appen- 
dix to this brief). The Chief of the Bureau of Explosives 
concurred and so testified at the hearing before the Com- 
mission. The Government demanded and received from the 
railroads expensive equipment and special protective hand- 
ling—even beyond those normally required for cars so 
placarded. Appellant’s argument that the railroads, within 


the strict letter of the law, could have refused to supply 
the Government with the expensive equipment and protec- 
tive services which the Chemical Warfare Service deemed 
essential, thereby either denying transportation service to 
the Government or, if transported without protection, in- 
creasing the hazard to the railroad employees and to the 
cities and towns en route, is irresponsible. 


The incendiary bomb rates which the Commission found 
applicable and reasonable were not the first class rates 
but, by reason of reductions voluntarily made by the rail- 
roads before these shipments moved, were only 60 to 65 
percent of first class. Clearly the District Court was cor- 
rect in holding that the Commission did not act arbitrarily 
or capriciously in making these determinations and in 
denying appellant’s effort to have the lower rates for bare 
and empty bomb bodies applied to these loaded incendiary 
bombs. 
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ARGUMENT 


I. PRELIMINARY STATEMENT AS TO ISSUES 
AND SCOPE OF JUDICIAL REVIEW 


The appellant’s argument is an attack upon an assumed 
determination that the first class rating of Item 1820 of 
the Consolidated Freight Classification was the applicable 
rating by which the charges were computed and that 
charges based on the first class rating of Item 1820 were 
found reasonable. The Commission actually determined, 
instead, that although these incendiary bombs were within 
the commodity description of Item 1820, the railroads had 
voluntarily superseded the first class rating by reducing 
the rating to 75 percent of first class and then had super- 
seded the effect of the 75 percent rating by reducing the 
rates on Government shipments of these bombs to 65 per- 
cent or lower, and that the charges based on the reduced 
60 to 65 percent rates were reasonable. The appellant’s 
argument, being directed against a determination not 
made by the Commission, is simply irrelevant. 


Since the appellant directs its argument against a sup- 
posed first class basis, it is not clear whether it disagrees 
with the Commission’s conclusion about the reasonableness 
of the actual 65 percent level. At pages [6-7] of its brief, 
appellant says: 

“If the first-class rating of item 1820 is properly appli- 
cable to these unfused bomb bodies filled with napalm 
and Pt-1 gel, then the proper charges are those com- 
puted at no more than 65% of first-class under the 
Section 22 agreements.” 


The appellant may be arguing that the 65 percent charges 
which were approved by the Commission were proper only 
if higher charges would have been proper, but this seems 
unlikely. It appears more probable that the Justice De- 
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partment has misunderstood the fact that it was the 65 
percent basis that was found applicable and reasonable and 
not the first class basis. If the appellant is arguing that 
not even the reduced 65 percent basis was proper, and that 
the maximum reasonable rates for the bombs filled with 
napalm gel or PT1 gel should be as low as the rates for 
empty bomb bodies, the evidence and findings are clearly 
to the contrary. 


While we shall discuss portions of the evidence in the 
course of our argument, it is recognized that the evaluation 
of the evidence and the resolution of any conflicting in- 
ferences therefrom are the responsibility of the Commis- 
sion rather than the courts. “The judicial function is ex- 
hausted where there is found to be a rational basis for the 
conclusions approved by the administrative body.” Roches- 
ter Telephone Corp. v. United States, 307 U.S. 125 at 146 
(1939). Nothing in United States v. Western Pacific Rail- 
road Co. et al., 352 U.S. 59 (1956) established any limita- 
tions or restrictive rules to the fall scope of the Commis- 
sion’s jurisdiction or authority in making the decision in 
this case. The Supreme Court emphasized that “the en- 
quiry is essentially one of fact and of discretion in tech- 
nical matters,” and that for an adequate appreciation of 
the evidence “acquaintance with many intricate facts of 
transportation is indispensable; and such acquaintance is 
commonly to be found only in a body of experts” (p. 66). 
It said: “Courts which do not make rates cannot know with 
exactitude the factors which go into the rate making pro- 
cess” (p. 68). And the wisdom of its observation was strik- 
ingly exemplified by the fact that the Supreme Court 
understood that the rates billed and sought by the railroads 
in this case were the first class rates, whereas the evidence 
to the Commission showed, as the Commission recognized, 
that those rates were 35 to 40 percent lower than the first 
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class rates. The various factors and reasons which showed 
the applicability and reasonableness of those reduced rates 
were fully explored before the Commission and are re- 
flected in its findings. The Commission analyzed the evi- 
dence and recited the reasons for its decision, including 
matters which the appellant characterizes as being within 
the area of “commercial reasons.” Moreover, the District 
Court’s approval of the decision, after reviewing the 
Justice Department’s claims of error, affords further evi- 
dence that the Commission properly acted in the exercise 
of its established jurisdiction. 


Il. THE COMMISSION WAS NOT ARBITRARY IN 
FINDING THAT THESE ARTICLES WERE 
INCENDIARY BOMBS AND THAT THE RE- 
DUCED RATES FOR INCENDIARY BOMBS 
WERE APPLICABLE.* 


A. The Bombs 
Item 1820 of the Consolidated Freight Classification pro- 
vided a rating of first class for “bombs” which were “Ex- 
plosive, Incendiary or Gas, Smoke or Tear Producing.” 
With the preceding heading, it read: 
“1800 AMMUNITION, Explosive, Incendiary 
or Gas, Smoke or Tear Producing, * * * 


“1820 Bombs or mines, * * *” (JA S67; 
309 I.C.C. at 254) 


The language in the exceptions tariffs publishing the re 
duced rating of 75 percent of first class (Tr. 172, 179; 
JA 223, 227-8) and in the Section 22 quotations for the 65 
percent basis (Tr. 182-9; JA 229-235) is similar. The com- 


* Many of the facts discussed in this section also are pertinent 
to the Commission’s determination that the rates were reasonable. 
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modity description in the principal quotation read in 
pertinent part as follows: 


“Ammunition, explosive, incendiary or gas, 
smoke or tear producing; 
Bombs or Mines ;” (Tr. 185; JA 232) 


Referring to the fact that these articles, filled with 
napalm gel or PT1 gel, were shipped in nonexplosive form 
without bursters, fuzes and arming wires and were not 
what the War Department defines as a “complete round of 
ammunition,” the appellant has contended that they were 
therefore not “bombs” within the intent of the commodity 
listings described above. For the same reason and also 
beeause napalm gel and PT1 gel are not spontaneously 
combustible,® appellant says that they were not incendiary. 
It says that “the very things which make these articles 
‘bombs’ and ‘incendiary’ are the absent bursters and fuses” 
(Appellant’s Brief, p. [30]). Appellant has also emphasized 
the absence of arming wires, although the function of those 
wires, which are usually used with each “complete round 
of bomb,” is to prevent the fuzes from operating until the 
bombs drop from the airplane (Ex. 4, p. 125; JA 931; Ap- 
pellant’s Brief, p. [18]). 


The Commission carefully considered these arguments 
and found them lacking in substance. 


From the facts which were brought out at the hearing, 
the Commission found that the initial rating in question 
had been deliberately established by the representatives of 
the railroads and of the Government (Army, Navy and 
Federal Trade Board) to apply to incendiary and other 
filled bombs shipped in their nonexplosive form, unfuzed. 
As the Commission found: 


©The PT1 gel (also known as “Pyrogel,’’ “Magnesium Goop” 
or ‘‘Permanente Goop”) takes fire on contact with water (Tr. 273; 
JA 292; 309 LC.C. at 260). 
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“It was brought out at the conferences in 1927, how- 
ever, that the bombs which were filled with various 
chemicals were shipped without bursters or fuzes, be- 
ing therefore nonexplosive as shipped.” (309 LC.C 
at 253) 


Indeed, the initial form of the rating item on incendiary 
bombs, as the Commission found, was expressly confined 
to bombs so shipped in nonexplosive form. The Commis- 
sion stated: 


“As a result of the conference, it was agreed to publish 
classification ratings under the heading ‘Ammunition, 
Not Explosive,’ for incendiary bombs or mines, non- 
poisonous smoke bombs or mines, and bombs or mines 
charged with poisonous chemicals, all on a basis of one 
and one-half times first class, any quantity. Those rat- 
ings were established in 1928 and continued in that 
form until 1931.” (309 I.C.C. at 253) 


The Commission further found that in 1931 the railroads 
acceded to the request of the Government to expand the 
ratings to include, for the first time, a rating for shipments 
of bombs which were explosive, and to publish the rating 
in @ single item to include both the explosive and the non- 
explosive shipments. The new commodity description would 
“include incendiary, gas-, smoke-, or tear-producing articles 
which were not explosive” (309 I.C.C. at 253). As the 
Commission found, 


“The Government’s proposal, therefore, noted ex- 
pressly that the former item covering nonezplosive in- 
cendiary bombs would be eliminated because it was 
covered in the new item. These changes, proposed 
by the Government and agreed to by the railroads, 
were published in 1931 and later became item 1820 of 
the Classifications in effect during the period from 
1944 to 1950 when the considered shipments moved.” 
(309 I.C.C. at 253) 
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The finding that the commodity description was expressly 
intended to include incendiary bombs without bursters and 
fuzes was firmly grounded on the evidence, which is crystal 
clear (Tr. 40-54, JA 133-143). The item description was 
deliberately so written by the representatives of those 
agencies of the Government which had knowledge of the 
facts. It is indeed surprising that the Justice Department, 
after it learned of these facts through the evidence pre- 
sented by the railroads at the hearing before the Com- 
mission in this proceeding, has continued to argue that the 
framers of Item 1820 did not intend it to include bombs 
shipped without bursters or fazes. 


The Justice Department’s argument that unfuzed bombs 
are incomplete articles, not a “complete round of ammu- 
nition,”* and therefore not subject to the rates on bombs 
also was discussed by the Commission. 


At the time when bombs of all sorts are placed in the 
bomber airplanes, the fuzes and attachments are affixed in 


place and, in that form, each bomb is known as a “complete 
round.” As the Commission found, however, “bombs are 
rarely shipped as a ‘complete round.’” These bombs were 
no exception to the general rule in being shipped without 
the burster, fuze, and arming wire. In this respect the 
Commission stated, in part, as follows: 


“The bomb cases were filled with napalm gel or PT1 
mixture for shipment, and at that point became fin- 
ished articles, or bombs, since no further processing, 
manufacturing, or fabrication was necessary. Although 
the attachment of the bursters, fuzes, and arming 
wires was necessary to make the bomb a ‘complete 
round,’ the articles became bombs when the bomb bodies 
were filled with their incendiary mixtures. To hold 
otherwise would make the rates on bombs of all kinds 


* Appellant’s brief, on page [3], defines ‘‘complete round of 
ammunition.” 
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inapplicable to the great mass of bomb shipments, for 
bombs are rarely shipped as a ‘complete round.” (309 
L.C.C. at 255) 


The evidence directly accords with the Commission’s 
statement. For example, the War Department Technical 
Manual entitled “Bombs for Aircraft,” dated November, 
1944, stated: 


“In general, bombs are shipped unfuzed with the fuze 
holes closed with metal closing plugs. These plugs 
will not be removed except for inspection and for as- 
sembly of the complete round.” (Ex. 4, p. 135; JA 934) 


The Navy, in 1941, stated that bombs, mines, ete., in their 
form as shipped, “do not include, either as an integral part 
of themselves or in the same car, the detonating fuses, 
boosters, etc. designed to explode them” (Tr. 178, JA 227). 
The characteristic of these incendiary bomb shipments 
which has been most emphasized by the Justice Department 
throughout this prolonged proceeding, namely, that the 
bombs were shipped unfuzed, is in fact merely a charac- 
teristic of most shipments of all kinds of bombs. The Com- 
mission’s finding was that the Item 1820 rating and the 
other rates on bombs were intended to apply to shipments 
of bombs made in the usual way—unfuzed—as well as to 
the rare instances where bombs are shipped with fuzes 
assembled. 


That these bombs, as shipped, were “incendiary” bombs 
was also properly determined in the affirmative and the 
finding is supported by the evidence, which also describes 
various features of the incendiary fillings and of the bombs. 
The bombs were filled with their full loading of incendiary 
mixtures, one mixture being known as napalm gel and the 
other as PT1, Pyrogel, or “magnesium goop.” The ingredi- 
ents from which the incendiary mixtures were produced 
were described by the Commission as follows: 
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“Napalm gel was used as the filler in the 100-pound 
bombs. This gel is composed of about 88 percent gaso- 
line and 12 percent napalm thickener, which consists 
of a granular powder of aluminum soap and certain 
acids. When the powder is stirred into gasoline it pro- 
duces a gel. 

“The PT1 gel used in the 500-pound bombs is pro- 
duced by mixing crude magnesium dust paste, coarse 
magnesium, petroleum oil extract, petroleam pressure 
distillate, borium nitrate, ammonium perchlorate, iso- 
butyl methocrylate polymer AE, and gasoline, in speci- 
fied proportions.” (309 LC.C. at 251) 


The specifications for the manufacturing of napalm gel 
were set out in the Chemical Warfare Service document 
entitled “Oil, Incendiary, NP, Type I,” which included the 
statement that “Incendiary oil, NP, Type I, will normally 
be used to fill 100-Ib. incendiary oil bombs of the M47 type 
immediately after manufacture” (Ex. 8, pp. 18, 20; JA 973, 
977). 


The specifications for the PT1 filler show that from 68 
to 72 percent of the weight of the ingredients consisted of 
materials other than gasoline and that the total magnesium 
content was 59 percent (Ex. 8, p. 24; JA 981). As in the 
case of napalm gel, “PT1 incendiary mixture will normally 
be filled, immediately after manufacture, into incendiary 
munitions” (Ex. 8, p. 27; JA 985). 


A picture of the 100-pound M47 type incendiary bomb, 
as packed in a specially built wooden box for shipment, is 
in the record at page 68 of Exhibit 4 (JA 887). That page 
is a copy of page 42 of Government exhibit No. 283 in the 
War Materials Reparation Cases, 294 1.C.C. 5 (1955), in 
which proceeding the rates on the same shipments that are 
involved here were attacked by the Government and found 
not unreasonable by the Commission. Government witness 
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Steinmetz, who prepared that exhibit, testified in that pro- 
ceeding and, in describing the M47 incendiary bomb, stated: 


“This bomb was shipped without the fuze and burster 
charge but was filled with an incendiary mixture which 
is highly flammable.” (Tr. 62, JA 149; Ex. 4, p. 65, 
JA 885) 


A picture of the 500-pound, M76 incendiary bomb as 
shipped appears at page 155 of Exhibit 4 (JA 947). 


Secretary of War Patterson described these incendiary 
mixtures in 1946 in part as follows: 


“Later, the Chemical Warfare Service, in close co- 
operation with contract groups under the National 
Defense Research Committee of the Office of Scientific 
Research and Development, evolved new and highly 
efficient incendiary fillings, Napalm and Pyrogel. These 
were the secret compositions that made the fire rains 
spatter and stick!” (Ex. 8, p. 14; JA 968) 


“Contrary to a popular notion, incendiaries caused 
more damage to major Reich municipalities than did 
demolition bombs. The Strategic Bombing Survey re- 
ports that ‘in the attacks on German cities incendiary 
bombs, ton for ton, were found to have been between 
four and five times as destructive as high explosives!’ ” 
(Ex. 8, p. 13; JA 967) 


Napalm gel, a patented product, was invented by Dr. 
Louis F. Fieser, Professor of Chemistry at Harvard Uni- 
versity, who was one of the witnesses presented by the 
railroads at the hearing before the Commission. The patent, 
entitled “Incendiary Gels,” reads in part as follows: 


“A more particular object of this invention is the 
provision of a new and improved incendiary fuel in the 
form of a cohesive, elastic, highly-stringy gel that is 
capable of adhering as a thick mass to walls, ceilings, 
and even smooth glass surfaces, and which when ignited 
burns for a relatively long period of time without melt- 
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ing or running, producing a vigorous, highly destruc- 
tive flame of great incendiary action.” (Ex. 8, p. 3; 
JA 962) 


While the principal ingredient in the production of 
napalm gel (unlike the PT1 gel) was gasoline, Dr. Fieser 
testified that “The mixture of napalm powder and gasoline 
produces a chemical reaction which results in a new end 
product that is different from either component. This new 
end product is called napalm gel” (Tr. 251; JA 277). Gaso- 
line itself was worthless for incendiary bombs, since it 
“lacked the characteristics which napalm gel had of scat- 
tering and sticking to the objects to be burned and burning 
vigorously for a long period so that the objects would be 
more likely to catch on fire and burn” (Fieser, Tr. 261; JA 
283). “The purpose of putting this [napalm powder] in 
was to make it very hazardous and very destructive when 
it burns and of great military value” (Fieser, Tr. 266; JA 
287). “Indeed, it is because of its quality of sticking to 


combustible materials and its ability to burn for a long 
time and so continue to pour in heat, that napalm gel was 
so suecessful as an incendiary munition” (Tr. 268; JA 288). 
“J stress the long burning time of the Napalm because this 
is one of the factors that make it destructive” (Tr. 287; 
JA 301). 


Dr. Fieser made experiments comparing gasoline and 
napalm gel, and the results of those experiments are vividly 
recorded in the pictures of record (Exs. 9 and 10). The 
napalm gel burns much more slowly than does gasoline, this 
slow-burning quality (together with the ability to stick to 
the side of a building or other target against which it might 
be cast) being the factor that enables it to heat the wood 
or other combustible material to a point where it catches 
on fire. 
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Referring to the fact that the 100-pound bomb had about 
45 times as much napalm gel as he had used in the experi- 
ments, Dr. Fieser stated: 


“Now, if you multiply by forty-five the destructive- 
ness shown in the tests in the film, then multiply by 
the number of M47’s shipped in a freight car on a train- 
load you will have some idea of the holocaust that 
might have resulted from the shipments under consid- 
eration in this hearing.” (Tr. 290; JA 303) 


Dr. S. J. Magram, a witness called by the Justice Depart- 
ment, volunteered the statement that he agreed “that the 
thickened gasoline was more effective in burning the wood 
than the plain gasoline,” and that “The reason for that is, 
we have deliberately thickened this gasoline so that it will 
burn longer” (Tr. 810; JA 648). He also agreed that the 
napalm gel has “both an anti-personnel effect and an anti- 
material effect” and “has been used extensively against 
personnel” (Tr. 813; JA 650). 


Dr. Fieser testified that if the unfuzed bomb “were in a 
fire resulting from a railroad wreck, it would certainly burst 
open and eject the contents” (Tr. 262; JA 284). He stated 
that “in the case of the napalm gel it is a sort of combina- 
tion of what you get from a scatter bomb, a flame thrower, 
and a tail ejection bomb. The thing is going to open at 
some seam and maybe this stuff will squirt out and be 
ejected for maybe fifty yards or until it comes up against 
some obstruction like a boxcar or something there where 
it can start a fire. This is a very great feature of napalm 
and, of course, it makes it a very great hazard in the case 
of the bombs that were shipped across the country” (Tr. 
264-5; JA 286). Upon being exposed to a fire “they would 
expel the contents in a varied way, which is very effective 
in starting fires and which is not duplicated by what you 
get from gasoline” (Tr. 265; JA 286). These were features 
of the bomb as shipped, without burster and fuze. 
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Dr. Fieser, who took part in the development of the PT1 
mixture, testified that “this goop will actually take fire with 
water. That is another hazard” (Tr. 273; JA 292). The 
reason for this phenomenon is that “fine magnesium par- 
ticles can take fire on contact with water” (Tr. 275; JA 293). 


Vapor leakage from “pinholes in wells” (Tr. 756; JA 
610) in the bombs was another hazard characteristic of the 
bombs.* Dr. L. W. Greene, a witness called by the Govern- 
ment, who had supervised the manufacture of these bombs 
for the Government at Huntsville, Alabama, described how 
the bomb would emit vapors “through a small hole” (Tr. 
766; JA 617) and how multiple inspections had to be insti- 
tuted, including inspections as the loaded bombs were 
placed in cars, the purpose, because of the leakage problem, 
being “To avoid building up vapor pressure in the car” 
(Tr. 758; JA 611). The seriousness and prevalence of the 
leakage were evidenced also by a War Department Bulletin 
ordering one hundred percent periodic inspection of the 


bombs for “the presence and weights of leakers” (Ex. 4, p. 
161; JA 949). The War Department inspection form in- 
cluded the statement that “Normal weight for the M47 
incendiary bomb is 56 pounds. Leakage should not exceed 
3 per cent” (Ex. 4, p. 159; JA 948). As witness Flint 
testified : 


“With reference to the fact that the bulletin says 
that leakage from these bombs should not exceed 3 per 
cent of the normal weight of the bomb, it should be 
noted that this permissible or normal amount of leak- 
age would represent about two pounds of leakage of 
the incendiary NP gel or IM gel per bomb. The hazard 
of such leakage from a transportation viewpoint, is 
obvious.” (Tr. 99; JA 175) 


© The appellant’s brief (pp. [2, 40]) refers to the specifications 
as to the bursting point of the bomb bodies but fails to mention 
the dangerous leakage problem which developed. The record does 
not show how thick or thin was the material used for the wells 


which ran throughout the length of the bombs and which produced 
the leaks. 
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The evidence showed that accumulations of these dangerous 
vapors in a closed and tight boxcar were subject to explo- 
sion not only from a fire, but also from a spark such as 
might be caused by sliding open the door of the car (Tr. 
822-3; JA 656-7). 


While the highly efficient and more destructive incendiary 
compositions here involved were newly developed in World 
War II, the evidence supporting the Commission’s findings 
shows that the use of colloids, including gels using oil or 
gasoline, was by no means new in incendiary bombs. De- 
velopments in and after the first World War produced 
American incendiary bombs of weights up to 100 pounds, 
having metal bodies and various kinds of fillers, including 
a filler of “solid oil,” ignited by a black powder charge 
(Ex. 4, pp. 146-8; JA 942-4). “Solid oil” was made from 
fuel oil thickened by the use of colloidal substances (Ex. 4, 
p. 146; JA 942). Investigators “found that the oils pos- 
sessed the most desirable incendiary properties and their 


only drawback was their liquid state,” a drawback which 
was corrected by solidifying them with the colloidal sub- 
stances (Ex. 4, p. 146; JA 942). 


The patent to Dr. Fieser states that “Prior to the present 
war, rubber was used to thicken or gel gasoline and similar 
hydrocarbon liquids to make gelled incendiary fillings.” 
(Ex. 8, p. 3; JA 962) 


On cross-examination, one of the witnesses for the Gov- 
ernment testified that solid oil had been in use for a long 
time before the second World War, that thickened gaso- 
lines go back to World War I in a form not as good as 
napalm gel, and that the later research was for the purpose 
of changing their effective properties in the sense of mak- 
ing them more likely to cause the material against which 
they had been thrown to catch on fire (Tr. 821; JA 656). 
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A “typical chemical bomb” of the post-World War I 
period markedly resembled the bombs here involved, hav- 
ing a steel body which is “filled through the fuse opening 
at the nose of the bomb and is closed after filling by screw- 
ing in an outer booster casing or well tube which runs the 
whole length of the bomb. A pipe-threaded joint insures 
the seal. Booster and fuze are shipped separate from the 
bomb and are assembled just before use” (Ex. 4, p. 148; 
JA 945). 

The types of incendiary materials used as fillers in the 
pre-World War II period were described by Lieutenant 
Colonel Prentiss of the Chemical Warfare Service in his 
1937 book entitled “Chemicals in War, A Treatise on Chem- 
ical Warfare,” as follows: 


“Technically, we distinguish four classes of incen- 
diaries, as follows: 


1. Spontaneously inflammable materials. 


a. Solids, such as phosphorus and sodium. 


b. Liquids, such as phosphorus dissolved in car- 
bon bisulfide and zinc ethyl. 


Metallic oxides, such as thermite. 

. Oxidizing combustible mixtures, such as barium 
peroxide and magnesium powder, or barium 
nitrate, magnesium, and linseed oil. 

Flammable materials, used as such, e.g., resins, 
pitch, celluloid, ‘solid oil,’ and flammable liquids 
and oil.” (Ex. 4, p. 144; JA 941) 


It will be seen that the last three of these four classes of 
incendiaries are, like the materials used to load the bombs 
in the present case, not spontaneously inflammable. The 
last of these three classes included “solid oil” which, as noted 
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above, had been found in the pre-World War II period to 
possess “the most desirable incendiary properties.” 


The decision shows that the Commission gave careful 
consideration to the appellant’s contention that the mix- 
tures and bombs here involved were not incendiary and 
expressly rejected the appellant’s exceptions to the Exam- 
iner’s report in that respect with the statement that “the 
evidence clearly supports the examiner’s finding” (309 
L.C.C. at 255). 


The single Government witness who testified that napalm 
gel is not incendiary admitted, on cross-examination, that 
his definition of incendiary would include only materials 
which are spontaneously combustible or would burst into 
flame on exposure to air (Tr. 918; JA 724). As shown 
above, such a definition is far too narrow; it would fail to 
include most of the recognized incendiary materials and, in 
particular, would exclude the ones which, ever since World 
War I, have been found to be the most effective ones. The 
witness said that if the particular article was burning, then 
he would call it incendiary, and if not burning, then he 
would not call it an incendiary material (Tr. 920, 922; JA 
726-8). However, he conceded that an article which was not 
burning when shipped and therefore, by his definition “is 
not an incendiary as such,” nevertheless “can be an incen- 
diary vehicle or an incendiary weapon, capable of setting 
something on fire tf properly triggered” (Tr. 922; JA 728). 
The bombs involved here, of course, directly meet even his 
definition of “incendiary weapon,” being designed and man- 
ufactured for incendiary purposes and capable of setting 
something on fire “if properly triggered.” Indeed, the wit- 
ness admitted that if these bombs were heated by a fire in 
the course of the transportation, they would rupture and 
the napalm gel or goop thrown out on fire would be incen- 
diary (Tr. 924; JA 729). They could be “triggered” either 
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by such heat or by the fuzing components which are added 
jast before use in the airplane. Finally, the witness said 
that “It is very difficult to define things like an incendiary 
technically” and that “the popular understanding is usually 
considerably broader than what the technical man would 
consider” (Tr. 928; JA 731-2). Tariffs, of course, are writ- 
ten in terms of the customary or popular usage of words, 
but the record shows that even the technical meaning of 
“meendiary” includes materials like solid oil, napalm gel 
and PT1 gel which are not spontaneously combustible. 

It is thus apparent that the bombs in the shipments under 
review were similar in characteristics to the incendiary 
bombs of earlier years, except that the fillers of NP and 
PT1 were much more efficient and destructive in their in- 
cendiary effect. There was nothing new in the use of in- 
cendiary fillers that were not spontaneously combustible, 
nothing new in shipping incendiary bombs without their 
explosive elements, nothing new in the use of metal bodies 
having a tube running lengthwise through the bomb, and 
nothing new in shipping the bomb with that tube vacant and 
without the burster and fuze that are added just before use 
in the airplane. Throughout the history of incendiary 
bombs, fillers which were not spontaneously combustible 
have been recognized to be “incendiary” and bombs loaded 
with such fillers and shipped without bursters and fuzes 
have been customarily and correctly known as “incendiary 
bombs.” The Commission’s finding not only is fully sup- 
ported by the record bat is, we submit, the only reasonable 
conclusion that would be consistent with the voluminous 
evidence. 


B. The Applicable Rates 


Our Statement of Facts summarizes the data about the 
reduced level of the applicable rates, and need not be re- 
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peated here. While Item 1820 would have provided the 
basis for the applicable rates if it had stood alone, the suc- 
cessive reductions through exceptions ratings and through 
the Section 22 agreements resulted in the applicable re- 
duced rates which did not exceed 65 percent of first class. 
The same rate concession to that level for the incendiary 
bombs was also made for other bombs which, as shipped, 
were nonexplosive, namely gas bombs, smoke bombs and 
bombs which would produce tears, as well as for explosive 
bombs, and the description included, without rate distine- 
tion, bombs shipped with fuzes (in which case they would 
be explosive regardless of the other contents) or, as was 
customary, bombs shipped unfuzed. The Commission noted 
that “It is customary classification practice to group many 
articles together for a single classification rating” (309 
I.C.C. at 254). 

At pages [28-29] of its brief, the appellant refers to a 
portion of the evidence about discussions in World War II 
and shortly thereafter regarding the ratings for these 
bombs. The evidence shows that in 1943 and 1944 the Gov- 
ernment traffic representatives ruled that these articles 
were incendiary bombs. 

On June 2, 1943, Lt. Col. R. M. Boyd, of the Traffic Con- 
trol Division of the Office of Chief of Transportation, wrote 
to the Chemical Warfare Service regarding the “Freight 
Classification of Incendiary Bombs.” He stated: 

“1. The following incendiary bombs: 
(a) Incendiary Bomb, 100 Ib. M47 
(b) Incendiary Bomb, 100 Ib. M47.A2 


are properly ratable as Bombs, Incendiary, under item 
1820, C.F.C. No. 15. 


“2. These items should be so described on bills of 
lading in order to facilitate the settlement of transpor- 
tation charges.” (Ex. 27, p. 1; JA 999) 
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In February, 1944, Lt. Col. Boyd wrote to the Command- 
ing Officer, Pittsburgh Chemical Warfare, regarding the 
new “goop” or PT1 bomb. He stated: 


“2 he filler or filling known as ‘Permanente Goop’ 
has been rated as Chemicals, Noibn, by the rail classi- 
fication committees and therefore should not be de- 
scribed or rated as Fireworks. 


“3 As for the complete article, that is the steel shell 
or casing filled with ‘Permanente Goop’, it is an incen- 
diary bomb and is properly rated under item 1820, 
CFC. No. 16 as Incendiary Bombs, and should be so 
described on bills of lading.” (Ex. 27, p. 2; JA 1000) 


In September, 1944, Major H. H. Johnson, Office of Chief 
of Transportation, Traffie Control Center of the War De- 
partment, after conference with a member of the Motor 
Carriers’ National Classification Board, agreed that napalm 
gel bombs shipped “declustered and defused” should be 
properly described as “Incendiary Bombs” (Ex. 27, p. 3; 
JA 1001). Lt. Col. H. R. Hendrick of the Office of Chief of 
Transportation concurred in the ruling and notified the 
New York Chemical Warfare Procurement District to prop- 
erly describe the shipments on bills of lading (Ex. 27, p. 45 
JA 1002). He repeated his advice in a letter of December 
3, 1944 to the New York office, requesting that shipments 
be described properly, as incendiary bombs (Ex. 27, p. 5; 
JA 1003). Later, on January 28, 1945, Lt. Col. Hendrick 
reversed his position and, in the letter to which the appel- 
lant refers in its brief, he issued instructions to describe 
the loaded bombs as being “aerial bombs, empty” (Ex. 28, 
p. 4; JA 1005). However, the letter shows that the change 
was based on the author’s recollection of a conversation, 
more than a week before, with Mr. H. A. Campbell of the 
Bureau of Explosives about Item 1820 of the Consolidated 
Freight Classification. Mr. Campbell testified at the hear- 
ing before the Commission and stated that he had not made 
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any statements about the rate making classification. “We 
in the Bureau of Explosives have no authority or duties 
about rates” (Tr. 367; JA 356). His comments had been 
“confined strictly to the question whether these articles fell 
within the technical terms of the Interstate Commerce Com- 
mission’s Regulations” (Tr. 359-60; JA 350). Mr. Campbell 
also testified as follows: 


“Tf an incendiary bomb is shipped without a fuze or 
igniter but with a burster, it is an explosive bomb. If 
it is shipped without a fuse, igniter or a burster, tt is 
a non-explosive incendiary bomb, and you have to check 
under the items for chemical ammunition to see if it 
has the kind of composition that brought it under the 
Interstate Commerce Commission Regulations.” (Tr. 
366; JA 355) 


“The reason why the M47 and M76 bombs loaded 
with incendiary agents were not covered by the Regu- 
lations was because they did not come within the defini- 
tions of Class A, B, or C gases, liquids or chemicals.” 
(Tr. 367; JA 356) 


The record also clarifies appellant’s comments at page 
[28] of its brief about the views of Mr. W. S. Flint of the 
Official Classification Committee.* Mr. Flint testified that 
in 1943 he had received a telephone call from a local repre- 
sentative of the Procurement Division concerning what was 
said, over the phone, to be “a steel tube containing napalm 
to be used in making incendiary bombs,” (Tr. 65; JA 152) 
an article which was said not to be dangerous. He expressed 
the opinion that it might be rated by analogy as an empty 
aerial bomb (Item 1895 of the Classification) and, on May 
4, 1945, confirmed this in a letter. At that time, he did not 
have full knowledge of the article nor had he given it fall 


® The word ‘‘Official’’ refers to the railroads in so-called “official 
territory,’’ being, in general, north of the Ohio River and east of 
Chicago. The southern and the western railroads have separate 
classification committees. 
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consideration (Tr. 66; JA 152). His long and formal letter 
of June 26, 1945 to Lt. Col. R. M. Boyd, Transportation 
Corps, Army Service Forces, at Washington, did give fall 
consideration (Tr. 66-9; Ex. 4, pp. 75-84; JA 152-4). The 
informal letter of May 4, 1945 was cancelled by the June 
26, 1945 letter, and the former was so marked (Tr. 69; JA 
154). 


Mr. Flint testified: 


“J did not receive any protest or objection as to these 
rulings that the incendiary, gas or smoke producing 
bombs, when shipped without their explosive elements, 
took the Classification description for incendiary, gas 
or smoke producing bombs. And on September 7, 1945, 
the War Department published a Change No. 1 to its 
Supply Bulletin SB 55-6, which gave effect to that 
ruung.” (Tr. 69-70; JA 154-5) 


In June, 1945, even before Mr. Flint’s letter, the War 
Department had issued a revision of its Supply Bulletin 


and correctly listed the articles here involved as being clas- 
sified under Item 1820 as “incendiary bombs.” Page 4 of the 
Bulletin desertbed both the M47 series and the M76 bombs 
and stated that they should be described on the bills of 
lading as “Incendiary bombs,” under classification Item 
1820 (Tr. 71-2, JA 155-6; Ex. 4, p. 93, JA 911). 


Two years after the war ended, a change in the War 
Department instructions said that the loaded napalm bombs 
should be described as “aerial bombs, empty,” although it 
is apparent that they were not empty. When the change 
came to the attention of the Classification Committee in 
1948, all three Committees reviewed it and, through Mr. 
Flint, wrote to the War Department calling attention to the 
error (Tr. 74; JA 157-8). No reply was received. Although 
the appellant has conceded that the filled bombs were not 
empty, it asked the Commission to apply the empty bomb 
body rates to the shipments of the loaded bombs. The rec- 
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ord fully supports the Commission in its holding to the 
contrary. 


C. Previous Rulings on the Issues 


While the decision of the Commission was made upon the 
basis of the extensive record of testimony and exhibits sub- 
mitted to it in this case, the same decision had been reached 
in previous rulings. 


On May 18, 1948, Director C. G. Jensen of the LCC. 
Bureau of Traffic wrote to a motor carrier concerning aerial 
bombs filled either with napalm or “magnesium goop” and 
shipped without fuzes and bursters. The letter concluded: 


“In the opinion of this Bureau they are ratable as 
incendiary bombs. They clearly are not empty bombs, 
nor is it at all apparent that the absence of the fuses 
and bursters justifies classifying them, for rate ee 
poses, as anything but incendiary bombs.” (Ex. 4 
97; JA 913) 


In 1953 the United States Court of Claims in Union Pa- 
cific Railroad Company v. United States, 111 F. Supp. 266, 
125 Ct. Cls. 390, after full trial, came to the same conclusion 
as the Bureau of Traffic. The decision states: 


“We are of the opinion that when a steel bomb body, 
such as the M76 or M47.A2, is filled with an incendiary 
gel, such as PT1 or NP, it is an incendiary bomb, re- 
gardless of whether it contains a burster and fuze. 
While the absence of the burster and fuze admittedly 

renders the shipment of the article less hazardous from 
a transportation standpoint, the only logical descrip- 
tion of such an article is as an incendiary bomb. The 
articles as described on the bills of lading were incen- 
diary bombs without bursters and fuzes, and they had 
no purpose or use except as incendiary bombs.” (111 
F. Supp. at 268) 


The Justice Department did not appeal that decision. More- 
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over, it consented to entry of similar judgment in Southern 
Pacific Co. v. United States, 128 Ct. Cls. 773 (1954). 


Meanwhile, the Department of Justice was prosecuting 
complaints before the Interstate Commerce Commission in 
which the Department attacked the reasonableness of the 
World War I rates on many different kinds of commodi- 
ties, including an attack upon the reasonableness (but not 
the applicability) of the 65 percent Section 22 rates on 
these incendiary bombs and on the various other types of 
bombs to which those rates applied. Hearings on those War 
Materials Reparation Cases extended from June 21, 1949 
to May 9, 1951. In that proceeding the J ustice Department 
recognized and stated that these bombs were “imeendiary 
bombs” (Tr. 58-60, JA 145-7; Ex. 4, pp. 54-57, JA 879-882). 
As mentioned above, one of the Government witnesses in 
that case described the 100-pound bomb which is involved 
here, and called it “a 100-pound M47 type incendiary 
bomb” in connection with his discussion of the fact that 
“This bomb was shipped without the fuze and burster 
charge but was filled with an incendiary mixture which is 
highly flammable” (Tr. 62, JA 149; Ex. 4, p. 65, JA 885). 
There was no question in the War Materials Reparation 
Cases about the fact that the articles shipped, unfuzed, were 
incendiary bombs and that the rates on incendiary bombs 
were applicable. On the question of reasonableness of the 
applicable rates, the Commission rejected the Justice De- 
partment’s complaints and upheld the reasonableness of 
the rates. War Materials Reparation Cases, 294 I.C.C. 5 
(1955). 


In 1954, the year before the Commission issued its deci- 
sion in the War Materials Reparation Cases, the three rail- 
roads which are appellees in thi proceeding filed suits in 
the Court of Claims for the charges on the 148 shipments 
involved in this case. The J ustice Department then elected 
to reverse the position as to the applicable rates which it 
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had agreed to in the Southern Pacific case and which it had 
asserted in the War Materials Reparation Cases. As to 
whether the rates on incendiary bombs were applicable, the 
Court of Claims concluded that they were applicable, just 
as it had in the earlier cases. Western Pacific R. Co. et al. 
v. United States, 131 F. Supp. 919, 132 Ct. Cls. 115 (1955). 
The Court of Claims also declined to suspend its judgment 
pending referral to the Commission for a determination of 
the reasonableness of the rates. On appeal, the Supreme 
Court held that the questions as to application and reason- 
ableness should both be referred to the Commission, since 
the Commission, and not the courts, has the familiarity 
with the relevant factors. United States v. Western Pacific 
R. Co. et al. 352 U.S. 59 (1956). 


Thus the ruling of the Commission’s Bureau of Traffic, 
the rulings of the Court of Claims, the ruling of the Hear- 
ing Examiner and the ruling of the Commission all have 
been that these articles were incendiary bombs and that the 
rates for incendiary bombs were applicable—and this was 
also the position of the Justice Department in the War 
Materials Reparation Cases before the Commission and in 
the Southern Pacific case before the Court of Claims. That 
those applicable rates were just and reasonable for ship- 
ments of these incendiary bombs has now twice been de- 
cided by the Commission. Moreover, the Commission’s de- 
cision herein, and the record supporting the decision, have 
been reviewed by the District Court and that court found 
no cause to set aside the decision. 


Il. THE COMMISSION WAS NOT ARBITRARY 
IN FINDING THAT THE APPLICABLE RE- 
DUCED RATES FOR INCENDIARY BOMBS 
WERE REASONABLE. 


Much of the discussion in the preceding section concern- 
ing the determination of the applicable rates also is perti- 
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nent as to the reasonableness of those rates. Our comments 
here will be confined to additional material except for 
occasional cross-reference. 


A fair reading of the Commission’s report, we submit, 
shows that the Commission has given full, understandable 
and conclusive consideration of both issues referred to it 
by the Supreme Court—“the issues of tariff construction 
and the reasonableness of the tariff as applied”*—and that 
the discussion includes the type of reasons which the Su- 
preme Court indicated to be pertinent. The tariff construc- 
tion involved a review of the history of the ratings, the in- 
tent to apply the commodity description to incendiary, 
gas, smoke or tear bombs shipped in nonexplosive form, 
and a consideration of the nature, identity and hazard of 
the articles here shipped. 


As to the “reasonableness of the tariff as applied,” 
which it was called upon to determine, the Commission 
found the facts to be that the tariffs as applied were not 


on the Item 1820 basis of first class, as the Supreme Court 
had assumed, and, instead, were all on a basis of 65 percent 
or less of what the charges would have been under Item 
1820; that the filler used in each of the bombs was signifi- 
eantly different from ordinary gasoline; that “It is cus- 
tomary classification practice to group many articles to- 
gether for a single classification rating,” and that napalm 
gel was a highly inflammable and combustible material, the 
product of extensive research, designed. and manufactured 
for incendiary purposes. From page 259 through page 261 
of its Report, the Commission discusses particularly this 
issue of whether the applicable rates of 65 percent of first 
class or less on these incendiary bombs were unjust or un- 
reasonable. We shall not undertake to quote that long dis- 
cussion but we do request the Court to examine it. Based 


© United States v. Western Pacific R. Co. et al., 352 U.S. at 70. 
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upon very ample and detailed evidence, it shows, among 
other things, that both the Chemical Warfare Office and 
the Chief of the Bureau of Explosives agreed that “it was 
essential for the dangerous placards to be attached [to 
shipments of the type here involved] for the protection 
of the cargo and to facilitate handling at the ports of em- 
barkation” (309 I.C.C. at 260). These shipments were dis- 
tinguished by the receipt of unusual care and expensive 
handling which the Commission found were “necessary in 
moving these shipments of incendiary bombs. The cars 
had to be of the best quality and condition, and they had 
to be dust-proof, light-proof, and spark-proof. To supply 
such cars required additional maintenance and other ex- 
penses” (309 I.C.C. at 259). Other expenses of an unusual 
nature were also necessary in the transportation of these 
loaded bombs. 


A copy of a directive from the Chief of the Chemical 
Warfare Service ordering the use of the Dangerous plac- 


ard as being “essential” is set out in Ex. 4, p. 100; JA 
918-19. It includes the statement that “The placard and 
label requirements as shown have been approved by the 
Bureau of Explosives.” The Chief of the Bureau of Ex- 
plosives testified, in part, as follows: 


“Tf we in the Bureau of Explosives had not agreed 
with the Chemical Warfare office about the use of the 
Dangerous placard being desirable, we would not have 
gone along with its use on shipments of these bombs, 
since it was not required by the Regulations. 


“For example, I would never approve putting a 
Dangerous placard on a carload of empty bomb bodies, 
because those articles are not hazardous to handle. If 
we allowed the use of Dangerous placards on cargoes 
that are not actually dangerous, the railroad employees 
might not respect the placard on cars that need them 
and might not give the placarded cars the special care 
that they need.” (Tr. 364; JA 353) 
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The Dangerous placard which the Government placed on 
these shipments is used on certain types of explosives as 
well as on certain types of chemicals, inflammable liquids, 
inflammable solids and oxidizing materials (Tr. 3645; 
JA 353-4). No placard is required for tear gas bombs in 
nonexplosive form, an article in the same rate item as 
these incendiary bombs (Tr. 365; JA 354). 


The evidence shows that the Government required very 
careful handling and stowage of these incendiary bombs in 
the course of its own transportation service. Among the 
precautions in the transportation Regulations of the Navy 
Department was that these bombs, without bursters and 
fuzes, could be stowed with only six of the 23 other classes 
of items. By comparison, the class called “Fixed and semi- 
fixed ammunition with explosive loaded projectile (shell)” 
could be stowed with 10 of the other classes. The Regula- 
tions forbade any handling which would subject the bombs 
to shock and required that the bombs (received from the 


railroads at the ports of embarkation) be observed for 
“failure or inability to retain contents” and that “any show- 
ing such signs should be rejected.” The Regulations also 
warned that “CO? should not be used unless the fire is 
small and in its incipient stage”* and that “vapors from 
heated napalm are toxic” (Tr. 85-7; JA 165-6). 


At page 34 of its brief, the appellant refers to the fact 
that there were no reported instances of fire resulting 
from the transportation of these articles, but it fails to refer 
to the Commission’s finding that this result was one 
“toward which the careful handling by the railroads con- 
tributed greatly” (309 LC.C. at 261). Having sought and 


© The scratching of a loose bolt initiated a fire of the PT1 mix- 
ture in a mixer at Huntsville, Alabama. Although a fog nozzle 
was used in fighting the fire, it burned for a long time and de- 
stroyed the mixer. (Tr. 750-8, 755; JA 605-9) 
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received special handling for the protection of these ship- 
ments, with the result that the possible holocaust testified 
to by the inventor of napalm gel was avoided, the Govern- 
ment now urges the successful result as a reason for lower 
rates! Moreover, the appellant’s argument here that the 
actual heavy expenses of the railroads should be ignored 
is a far ery from its argument to the Supreme Court, be- 
fore the facts were developed, “that since the expenses 
which have to be met in shipping incendiaries have not 
been incurred in this ease, the carriers will be making an 
unreasonable profit on these shipments” (352 U.S. at 68). 


Some of the points in the record where the evidence may 
be found that supports the Commission’s findings about 
the expensive services and protective handling by the rail- 
roads are as follows: Provision of the same top quality 
boxcars, light-proof and spark-proof, that would satisfy 
the requirements for use with explosive bombs (Tr. 396-8, 
429-431, 440-5, 479, 524.5; JA 375-6, 398-400, 406-9, 432-3, 
464-5); compliance with the personal instructions of a 
Government representative to handle the cars carefully 
because a fire could be “rather destructive” (Tr. 407-9; 
JA 383-4) ; expediting the shipments to the same extent as 
other bombs not only to aid in the war effort but also “to 
get the munitions off of our property” (Tr. 398, 421, 425, 
438, 454, 478-480, 524, 615; JA 376-7, 392-3, 396, 404-5, 414 
15, 431-3, 464, 513); special switching to minimize impact 
(Tr. 394; JA 374); special inspections en route and at 
interchange points, including opening of cars for inspection 
of the lading where there were indications of rough hand- 
ling (Tr. 395-6, 410; JA 374-5, 385). 

Despite the various charges in the appellant’s brief, it is 
plain that the Commission properly considered the haz- 
ardous nature of these napalm and PT1 bombs in finding 
that the applicable rates of 65 percent of first class or less 
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were not unjust or unreasonable. Indeed, as previously 
noted, the appellant itself now says that the charges at 
those reduced rates were proper, although it conditions 
this upon the technical finding that the articles were in- 
cluded in Item 1820 of the classification, the item which in- 
eluded these bombs but which had been superseded by the 
lower exceptions ratings and Section 22 rates as far as 
making the applicable rates on these shipments was con- 
cerned. 


The Commission gave fall consideration to the appel- 
lant’s argument that the rates on the shipments should have 
been no higher than the rates for empty bomb cases or for 
liquid gasoline. Of these, the rates for empty bomb cases 
are the higher (309 I.C.C. at 258), yet plainly it was proper 
for the Commission to determine that it was just and 
reasonable for the Government to be charged more for the 
transportation of these hazardous napalm and PT1 bombs, 
fully loaded with their incendiary content, than for the bare 
and empty bomb cases which are totally without hazard. 


Similarly, gasoline was but one of the raw ingredients 
that went into the manufacture of these bombs. In the case 
of the PT1 bombs, 59 percent of the contents consisted of 
magnesium in its several forms, and gasoline was only 
about a third or less of the volume of the ingredients. Gaso- 
line is dangerous to transport, but the Commission ex- 
pressly rejected the argument that the rates were unreason- 
able to the extent they exceeded the rates on liquid gasoline. 
The Commission found that “the filler used in each of the 
bombs was significantly different from ordinary gasoline” 
(309 I.C.C. at 252). The PT1 bomb was subject to catching 
on fire if the contents were exposed to water (309 LC.C. at 
960). Fires from a train wreck or from a hot box “were con- 
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stant threats of disaster” (309 L.C.C. at 260-1). “There is 
no showing that shipments of gasoline are accorded the 
same care in handling as that set forth above” (309 L.C.C. 
at 261). The Government witness who gave comparative 
rates on gasoline and certain other articles “disclaimed any 
contention that the transportation characteristics of the 
various commodities listed were comparable to those of in- 
cendiary bombs,” and his showing was of “little probative 
value in determining the reasonableness of rates” (309 
LC.C. at 261). 


When the Commission found that the incendiary gels 
were significantly different from ordinary gasoline and the 
showing of the rates on gasoline was of “little probative 
value,” clearly the finding was with reference to the factors 
that justify different rates, and that conclusion was firmly 
supported by the evidence, including the evidence of Dr. 
Fieser in which he explained the worthlessness of gasoline 
for incendiary purposes, and the value of these gels because 
of the properties that made them more dangerous and bet- 
ter induced other materials to catch on fire. 


The Commission’s rejection of appellant’s claim that the 
rates on empty bomb bodies (which were higher than the 
rates on gasoline) should apply to these incendiary bombs, 
and its holding that rates of 65 percent of first class did not 
exceed the maximum of reasonableness was a rational de- 
termination of the issues, giving full effect to the risk, the 
“elaborate safety precautions necessary to carry such items 
in safety” and the other “commercial reasons why a higher 
tariff was set for incendiary bombs than for, say, lumber” 
(352 U.S. at 66) or than for empty bomb bodies, and the 
decision was thoroughly supported by the evidence. 
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CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court dismissing the complaint should be affirmed. 


Respectfully submitted, 


Kexxetu F. Burcess, 
D. Rosert THOMAS, 

J. Evcar McDownatp, 
Ricnarp A. HoLLaNnver, 
Lawkence Cake, 
Raymonp A. NEcus, 


Attorneys for Appellee 
Railroads. 


Caxe & Necvus 
1120 Connecticut Ave., N.W. 
Washington 6, D.C. 


Swuey, Avstrs, Burcess & Ssura 
11 South La Salle Street 
Chicago 3, Illinois 

Of Counsel. 
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APPENDIX 


Placard (Ex. 4, p. 98; JA 915) determined by Chemical 
Warfare Service to be “essential for the protection of the 
cargo and to facilitate handling at Ports of Embarkation” 
(Ex. 4, p. 100; JA 918-19) and applied by the Government 
to the cars for all the shipments except the few where the 
bombs were misdescribed as being “empty” (Exs. 1, 2, 3; 
JA 858-866). The Placard is 1014 inches square. 


‘This car must not be next to 
car a car containing 
with 
Avoid contact leaking acid er 
Beware of fumes or 
vapors! 
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IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,213 


UNITED STATES OF AMERICA, APPELLANT 
Vv. 
INTERSTATE COMMERCE COMMISSION, ET AL., APPELLEES 
and 


WESTERN PACIFIC RAILROAD CO., ET AL., INTERVENORS, 
APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


Because the rates which the Commission found applica- 
ble and reasonable in this case were, due to special quota- 
tions, a percentage of the “first-class” rate, the Govern- 
ment pointed out in its main brief that the charges up- 
held by the Commission were proper “[i]f the first-class 
rating of Item 1820 is properly applicable to these un- 
fused bomb bodies filled with napalm and Pt-1 gel” (Br., 
pp. 5). We did this to show that there was no ques- 
tion as to the rates per se, and to point up the fact that 


(1) 


> 

the critical question was the application to these ship- 
ments of the rates on “incendiary bombs”, as described 
in Item 1820. Appellees Railroads, however, attack as 
improper appellant’s references to the “first-class rating” 
as the basis for these rates. In doing so, they merely con- 
fuse the issue, for it is abundantly clear from the rec- 
ord that, in the final analysis, the charges upheld by the 
Commission had their basis in the first-class rates, which 
in turn resulted from the first-class rating in Item 1820. 
n addition, there are a number of other positions taken 
by both appellees Commission and Railroads which call 
for reply. 


1. The Charges Found Applicable and Reasonable Were 
Based Upon the First-class Rating for Incendiary 
Bombs in Item 1820 of the Classification. 


In their brief, the appellees intervening Railroads chal- 
lenge the propriety of appellant’s references to “first-class 
rating” and “charges based upon the first-class rating” 


with respect to the charges upheld by the Commission, on 
the ground that the first-class rates were not the rates 
at issue in this proceeding. And they go on to discuss 
at great length, with the view of obviating what they 
purport may be a “serious misunderstanding”, that the 
rates found applicable and reasonable were in fact the 
“65 percent of first class” set forth in the Section 22 
quotations. In truth, they even go so far as to question 
appellant’s understanding that it was “the 65 percent 
basis that was found applicable and reasonable and not 
the first class basis”. 

Far from accomplishing its claimed purpose of clari- 
fication, appellees’ discussion along this line serves only 
to obscure the issues before this Court. 

Plainly, the Railroads are attempting to create the 
impression that the first-class rating had nothing to do 
with the rates found applicable and reasonable by stat- 
ing that the “first-class basis of Item 1820 had been 
superseded * * * by the 65 percent basis”. But that the 
Commission here found that the articles shipped were 
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properly classified as incendiary bombs under Item 1820 
of the Consolidated Freight Classification is beyond dis- 
pute. For the Commission expressly stated that “[wlje 
find that the articles here concerned were incendiary 
bombs, and that they were listed as such in Item 1820 
of the classification” (J.A. 56). This is the crux of this 
case. And it is this item in the tariff which carries a 
first-class rating (Exh. 4, p. 2, J.A. 867). 

Moreover, it is also this descriptive item of “bombs” 
under “Ammunition, explosive, incendiary or gas, smoke 
or tear-producing” which appears in the Section 22 quo- 
tations (Exh. 5, p. 1 and Exh. 7, p. 1, J.A. 952, 956). 
And not only does the quotation fix the rates at “65 per 
cent of first-class”, but the appellees Railroads acknowl- 
edge this where they point out that the charges found 
reasonable by the Commission were “on the basis of 65 
percent of first class”. Then, in the same breath, the 
Railroads attack as improper appellant’s statement that 
the charges found reasonable were “based upon the first- 
class rating”. 

If the charges were not thus based, appellees fail to 
explain upon what they were based. We are at a loss, 
and we think that the Court will also be, to understand 
what the “65 percent of first class” means, both in the 
Section 22 quotation and in the Commission’s report, if 
it does not mean that the Railroads were simply giving a 
percentage reduction in the first-class rates which would 
apply, according to the Commission’s view, under the 
Item 1820 first-class rating, absent the special quotation. 
Patently, there is no escaping the conclusion that to apply 
rates based upon “65 per cent of first class”, one must 
in this case first have a bomb which is classified under 
Item 1820 which carries a first-class rating. And it fol- 
lows that the charges found reasonable, or what the Rail- 
roads call the “65 percent basis”, were charges based 
upon the first-class rating for incendiary bombs. 
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2 The Commission’s Decision in the War Materials Rep- 
arations Cases, 294 L.C.C. 5, Is Inapposite. 


Both appellees Commission and Railroads refer to the 
War Materials Reparations Cases, 294 I.C.C. 5, and point 
ont that the Commission there found that the rates on 
“incendiary bombs”, including the type of shipments here 
made, were just and reasonable. In addition, the Rail- 
roads take the position that the Commission has, there- 
fore, twice decided the reasonableness of the rates “for 
shipments of these incendiary bombs”. 

The difficulty with such position is that the War Ma- 
terials cases did not determine reasonableness in the con- 
text in which the question is presented in the present 
case. In those cases there was, first, no issue as to the 
applicability of the rating on “incendiary bombs” to 
shipments such as those at issue here. The Railroads, in 
effect, admit this. And, secondly, the Government was 
attacking the intrinsic reasonableness of the rates and 
charges on all explosives, ammunition, and ammunition 
components. There was no separate question of the rea- 
sonableness of the rates “as applied” to shipments of un- 
fused bomb bodies filled with napalm. War Materials 
Reparations Cases, 294 I.C.C. at 137-145. Consequently, 
that earlier decision of the Commission was simply a de- 
termination of maximum reasonable rates on explosives 
and ammunitions, which was an entirely different ques- 
tion from the one with which we are concerned here, and 
the War Materials cases have no applicability. 


3. The Napalm Filler Was Not “Significantly Different” 
From Ordinary Gasoline In A Transportation Con- 
text. 


The Commission found that the napalm filler, which 
was made up of approximately 88% gasoline and 12% 
napalm thickener, was “significantly different from ordi- 
nary gasoline” (J.A. 50). But as pointed out by appel- 
lant in its main brief (p. 29), the Commission wholly 
failed to find, undoubtedly because the record failed to 
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show, in what respect napalm gel was “significantly dif- 
ferent” from gasoline in a transportation context which 
would justify the first-class rating on these shipments. 
Nor do appellees succeed in making such a showing, al- 
though they appear to make the effort. 

If the Commission had in mind the testimony of Dr. 
Fieser, to which the Commission and the Railroads now 
refer, that the mixture of napalm powder and gasoline 
“produces a chemical reaction which results in a new end 
product that is different from either component” (Tr. 
251, J.A. 277), such testimony cannot support the Com- 
mission’s statement of significant difference. When Dr. 
Fieser was pressed on cross-examination to show what 
that “new end product” was, he did not know the nature 
of the chemical reaction which he claimed resulted from 
the mixture (Tr. 380, J.A. 330-331); he could give no 
formula to show the alleged reaction (Tr. 331-382, J.A. 
831-832) ; nor could he even explain the nature of any 
physical change (Tr. 335-336, J.A. 384-885). Clearly, if 
appellees are relying upon this testimony, their reliance 
is misplaced. 


4. If Risk or Hazard Is Not the Only Element, or Even 
the Principal One, For Consideration on the Question 
of Reasonableness, the Commission Found No Others 
to Support Its Decision. 


In its main brief, appellant contends that the Commis- 
sion’s determination cannot stand because it ignores the 
Supreme Court’s injunction in United States v. Western 
Pacifie R. Co., 352 U.S. 59, to find “commercial reasons” 
for the first-class rating on “incendiary bombs” and the 
reasonableness of the rates based thereon “as applied” 
to these shipments of unfused bomb bodies filled with 
napalm. Further, the Government has maintained that 
if the Commission considered risk or hazard in transporta- 
tion as the “commercial reason”, its decision is not sup- 
ported by substantial evidence; and that these shipments 
carried no greater hazard in transportation than gasoline. 
To this the Commission argues in its brief that the trans- 
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portation characteristics of freight “are many and varied” 
and that hazard is only one element to be considered. 
Others are “character, use, bulk, weight, value, tonnage 
or volume cost of carriage, ease of handling, and control- 
ling conditions caused by competition”. And it asserts 
that, although any one if considered alone might appear 
to warrant a higher or lower rating, no one of them is 
controlling. 

If this applies to the subject shipments, and risk or 
hazard is not the principal criterion for measuring com- 
parability with the transportation characteristics of gaso- 
line and for arriving at reasonableness, then the complete 
answer to this contention is that the Commission’s deci- 
sion is devoid of any specific finding on the great bulk of 
these factors. For the factors of use, bulk, weight, value, 
tonnage or volume cost of carriage, and controlling con- 
ditions caused by competition are in no wise weighed. So 
far as character and ease of handling are concerned, we 
submit that there is in the record no such showing of any 
substantial difference between the transportation of these 
shipments and that of gasoline which could warrant higher 
rates for the former. On the contrary, the character of 
the bomb bodies filled with napalm is not that of a “dan- 
gerous” article covered by the Commission’s regulations, 
while gasoline is within that coverage. And as to neces- 
sary handling, even with the placarding which was not 
required, these shipments demanded no greater transpor- 
tation care than gasoline, on which placards were re- 
quired. At most, the care in handling would be equal.’ 

At this point a further word should be said concerning 
placarding. Both the Commission and the Railroads point 
out that the Chemical Warfare Service required the pla- 
carding of these shipments as “dangerous”; and appellees 
further assert that the Bureau of Explosives, which as- 


1 Significantly, the Commission stated in its decision that “[b]e- 
cause of the placards, the railroads were compelled to handle the 
cars with care equal to that required by the Commission's regula- 
tions for the movement of explosives and other dangerous articles” 
(J3.A. 61). 
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sisted in the enforcement of the Commission’s regulations 
on explosives and other dangerous articles, concurred in 
the use of the placards. At the very least, this is mis- 
leading. It is true that initially the Chemical Service 
was of the view that these shipments should bear “dan- 
gerous” placards as a precautionary measure (Exh. 4, 
p- 99, J.A. 917). Subsequently, however, the Bureau of 
Explosives determined that since these articles as shipped 
without fuses and bursters did not come within the Com- 
mission’s regulations, the “dangerous” placards “must not 
be used” (Exh. 28, p. 10, J.-A. 1009). And upon such ad- 
vice from the Bureau, the Government’s Chief of Trans- 
portation advised the Chemical Corps that the use of the 
placards should be discontinued (Exh. 28, p. 9, J.A. 1007- 
1008). 

Finally, the Government is not arguing in its main 
brief, as the Commission appears to believe, that the 
Commission’s findings are inadequate in the sense that 
detailed findings underlying each ultimate finding were 
not made. On the contrary, what we say is that the rec 
ord does not support the determination, and, more im- 
portantly, that the considerations which are set forth in 
the decision fail to include those considerations which 
the Supreme Court adjured the Commission to find, 
namely, the “commercial reasons” justifying the appli- 
cation to these shipments of the charges which the Com- 
mission found reasonable. 


s 
CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed and the cause 
remanded to the district court with instructions to re- 
mand it further to the Interstate Commerce Commission 
for a determination consistent with the evidence and the 


law. 


JosEPH D. GUILFOYLE, 
Acting Assistant Attorney General, 


Davip C. ACHESON, 
United States Attorney, 


ALAN S. ROSENTHAL, 
KATHRYN H. BALDWIN, 
Attorneys. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,213 


Unrrep States oF AMERICA, APPELLANT, 
v. 
InterstaTE CoMMERCE COMMISSION, ET AL., APPELLEES, 
and 


Western Paciric Rarroap Co., ET aL., INTERVENORS, 
APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 


Rerevant Docket Entries 

1960 

Sept. 23 —Complaint, exhibits A and B. 

Nov. 7 —Motion of railroads to intervene as defend- 
ants; notice; exhibit. 

Nov. 17 —Order granting leave to intervene as defend- 
ants, with leave to file answer to complaint. 

Nov. 18 —Answer of intervenors to complaint. 

Nov. 21 —Answer of defendants to complaint. 


1961 


Oct. 9 —Motion of plaintiff for summary judgment; 
statement; memorandum. 


(1) 


2 


Oct. 9 —Transeript of record from Interstate Com- 
merece Commission (7 parts) filed. 

Oct. 10 —Order substituting John W. Bush and William 
H. Tucker as parties defendant in place of 
John H. Winchell. 


1962 


Jan. 18 —Brief of intervenors in opposition to motion 
for summary judgment. 

Jan. 19 —Points and authorities of defendant in opposi- 
tion to motion for summary judgment. 

Mar. 14 —Order denying plaintiff’s motion for summary 
jadgment and dismissing complaint. 

Mar. 30 —Transeript of proceedings of 3/8/62; Vol. 1, 
pages 1 through 48. 

May 11 —Notice of appeal by plaintiff from order 
3/14/62. 
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(Filed Sept. 23, 1960) 


In THE Unitep Srares Districr Court ror THE 
Disrricr oF CoLuMBIA 


Civ Action No. 3154-60 


Unirep SraTes oF AMERICA, PLAINTIFF, 
v. 

Interstate CommERcE ComMission, AND Howarp G. FReas, 
Kenneta H. Tuccre, Evererr Hutcuixsox, Rupert L. 
Morpuy, Lavrence K. Watratu, Jonx H. WINcHELL, 
Doxatp P. McPuHerson, Jr. Abe McGrecor Gorr, 
Cuartes A. Wess, Crype E. Herrinc, ComMIsSIONERS, 
InrerstaTE CoMMERCE COMMISSION, DEFENDANTS. 


Compiarnt to Ensorn, Ser Asipe, ANNUL anp SuSPEND 
Orver oF THE INTERSTATE COMMERCE CoMMISSION 


I 
Plaintiff brings this action under Section 17(9) of the 


Interstate Commerce Act (49 U.S.C. §17(9)), 28 U.S.C. 
§§1336, 1398 and 5 U.S.C. $1009, to enjoin, set aside, annul 
and suspend certain reports and orders of the Interstate 
Commerce Commission, dated December 17, 1959 and May 
9, 1960, entered in Docket No. 32130, United States of 
America v. Western Pacific Railroad Company, Docket No. 
32131, United States of America v. Seaboard Air Line 
Railroad Company, and Docket No. 32132, United States of 
America v. Bangor and Aroostook Railroad Company. 
Copies of these reports and orders are attached hereto, and 
made a part hereof, as Exhibits A and B respectively. 


I 


Plaintiff, United States of America, in the years 1944, 
1948 and 1950 shipped 14S carloads of bomb casings filled 
with napalm gel or PT1 gel over the lines and routes of the 
Western Pacific Railroad Company, the Seaboard Air Line 
Railroad Company and the Bangor and Aroostook Railroad 
Company. These filled bomb casings were shipped without 
fuses or bursters. 
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iil 


The Seaboard Air Line Railroad Company and the Ban- 
gor and Aroostook Railroad Company assessed and col- 
lected charges from the plaintiff under Item 1820 (“Ammu- 
nition, Explosive, Incendiary or Gas, Smoke or Tear 
Producing, Bombs or mines, loose or in packages”) of Con- 
solidated Freight Classification 16 on the basis of the lower 
of 65% of first class pursuant to 49 U.S.C. §22, Quotation 
Agreements or 75% of first class pursuant to the exceptions 
to classification. On post audit of such charges, pursuant 
to Section 322 of the Transportation Act of 1940 [49 U.S.C. 
66], the United States General Accounting Office determined 
that the charges assessed and collected were overpayments 
to the extent that they exceeded the rate applicable to empty 
bomb casings, Item 1895 of the Consolidated Freight Classi- 
fication 16 or gasoline, Item 36405 of the Consolidated 
Freight Classification 16, by virtue of Rule 17 or Rule 18 
of this Classification; and made deductions from amounts 
owing on other shipments in accordance with the provisions 
of said 49 U.S.C. $66. 


IV 

The Western Pacific Railroad Company assessed charges 
allegedly due on the basis of the rate asserted by the other 
named carriers, as set forth in paragraph 3 above, under 
Item 1820 of Consolidated Freight Classification 19. The 
plaintiff refused to pay these assessed rates on the ground 
that they exceeded the rates asserted by the United States, 
as set forth in paragraph 3 above, under Item 1895 or 
36405 of the Consolidated Freight Classification 19. 


Vv 


The Seaboard Air Line Railroad Company and the Ban- 
gor and Aroostook Railroad Company brought suit against 
this plaintiff in the United States Court of Claims seeking 
to recover the amount of the deduction made by the Gen- 
eral Accounting Office. In its answers filed in those cases 
the United States denied that the charges based on Item 
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1820 of the Consolidated Freight Classification 16 were 
proper. 


VI 


The Western Pacific Railroad Company brought suit 
against the plaintiff seeking to recover the amount due 
under Item 1820 of Consolidated Freight Classification 19. 
In its answer filed in that case the United States denied 
that the charges based on Item 1820 of Consolidated Freight 
Classification 19 were proper. 


VII 


The United States Court of Claims found that the instant 
shipments of bomb casings filled with napalm gel or PT! 
gel were entitled to the rate in Item 1820 (the higher rated 
item). 131 F. Supp. 919 (1955). On appeal, the Supreme 
Court of the United States directed that the Interstate 
Commerce Commission should make the initial determina- 
tion of which tariff rates were applicable and of whether 


the applicable tariff was reasonable as applied to the instant 
shipments. 352 U.S. 59 (1956). The Court of Claims 
ordered that the proceedings before it be stayed and that 
the Interstate Commerce Commission make a preliminary 
determination of the proper tariff rates to be applied to 
the instant shipments, and of such further findings as the 
Commission deemed advisable. 


Vil 
By decision and order of December 17, 1959 (Exhibit A) 
the Commission, Division 3, found that the rate under Item 
1820 (the higher rated item) of the Consolidated Freight 
Tariffs 16 and 19 was applicable on the instant shipments 
and that such rate was just and reasonable. 


IX 


By order of May 9, 1960 (Exhibit B) the Commission 
denied this plaintiff’s petition for reconsideration. 
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x 


The reports and orders of December 17, 1959 and May 9, 
1960 aforesaid, are unlawful in that: 

1. The findings do not support the conclusions 
reached or support the orders based thereon. 

2 The findings fail to state lawful reasons why the 
lower rate based on Items 1895 and 36405 of Con- 
solidated Freight Classifications 16 and 19 would not 
be just and reasonable if applied to the instant ship- 
ments of bomb casings filled with napalm gel or PT1 
gel. 

3. The findings fail to state lawful reasons why the 
higher rate in Item 1820 of the aforesaid classifications 
was just and reasonable as applied to the instant ship- 
ments of bomb casings filled with napalm gel or PT1 
gel. 

4. The finding that the rate in Item 1820 of the 
tariff was applicable to the shipments is arbitrary and 
capricious, contrary to and unsupported by the evi- 
dence. 

5. The finding that the bomb casings filled with 
napalm gel or PT1 gel in the instant shipments were 
incendiary within the meaning of the tariff because 
they were highly inflammable and manufactured for 
incendiary purposes is erroneous as a matter of law 
and without support in the record. 

6. The failure to find that Item 1820 of the Con- 
solidated Freight Classification was inapplicable to the 
instant shipments because these shipments were not 
subject to the regulations of the Bureau of Explosives 
ig erroneous as a matter of law. 

7. The finding that the absence of bursters and fuses 
did not destroy the fundamental character of these 
bombs for the purposes of Item 1820 is erroneous as & 
matter of law. 

8, The finding that the safety precautions taken by 
the carriers in the instant shipments warranted the 
conelusion that the higher rate of Item 1820 was rea- 
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sonable is contrary to and not supported by the evi- 
dence and erroneous as a matter of law. 

9. The finding that the rates under Item 1820 were 
just and reasonable is arbitrary and capricious, con- 
trary to and unsupported by the evidence, and er- 
roneous as a matter of law. 

xI 

If the orders of December 17, 1959 and May 9, 1960 are 
permitted to stand, the result will be that this plaintiff 
will be required to pay transportation rates which are pro- 
hibited and declared to be unlawful by Section 1 of the 
Interstate Commerce Act (49 U.S.C. 1 (5)). This plaintiff 
will be without an adequate remedy at law and will sustain 
irreparable injury if the orders herein challenged stand. 

Wuenrerore, plaintiff prays that this court issue an 
order enjoining, setting aside, annuling, and suspending the 
reports and orders of the Interstate Commerce Commis- 
sion of December 17, 1959 and May 9, 1960 in its Docket 


No. 32130, United States of America v. Western Pacific 
Railroad Company, in its Docket No. 32131, United States 
of America v. Seaboard Air Line Railroad Company, and 
in its Docket No. 32132, United States of America v. Bangor 
and Aroostook Railroad Company; and grant plaintiff such 
other and further relief as may be just and lawful in the 
premises. 


Grorce Cocuran Dovs, 
Assistant Attorney General, 
Donatp B. MacGurneas, 
Attorney, Department of Justice, 
Washington 25, D.C. 


(Note: Exhibits omitted) 
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(Filed Nov. 17, 1960) 


Crvm Action No. 3154-60 
Orper 


This matter coming on to be heard upon the motion of 
Western Pacific Railroad Company, Seaboard Air Line 
Railroad Company, and Bangor and Aroostook Railroad 
Company for leave to intervene as defendants, and good 
eause for such intervention having been shown to the Court, 

Ir Is Onperep that the movants named above be and 
they hereby are permitted to intervene as defendants in the 
above entitled matier, with leave to file their answer to the 
Complaint herein and to be heard on brief and in argument 
before the Court. 


Estee: 


(Filed Nov. 18, 1960) 
Crvm Action No. 3154-60 
Answer or Interventnc DereNDANTS 


Now come the intervening defendants Western Pacific 
Railroad Company, Seaboard Air Line Railroad Company, 
and Bangor and Aroostook Railroad Company (hereinafter 
referred to as “intervenors”), by their attorneys, and, by 
leave of Court first had and obtained, answer the Complaint 
herein as follows: 


1. Intervenors admit the allegations in paragraph I. 

2. Intervenors admit the allegations in paragraph II 
except that intervenors state that the articles designated 
therein as “these filled bomb casings” are more correctly 
designated by the plaintiff in item 7 of paragraph X of the 
Complaint as being “these bombs.” 

3.(a) Intervenors deny the allegations in the first sen- 
tence of paragraph III. For further answer, intervenors 
state that under Consolidated Freight Classification 16 the 
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carload classification rating of the articles shipped was 
first class under Item 1820 (“Bombs or mines, loose or in 
packages”), which item is a subheading under Item 1800 
(“Ammonition, Explosive, Incendiary, or Gas, Smoke or 
Tear Producing”), but no charges were assessed or col- 
lected by the intervenors for these shipments under that 
first class rating. The Seaboard Air Line Railroad Com- 
pany and the Bangor and Aroostook Railroad Company 
assessed and collected charges for the shipments here in- 
volved under one or more of the Section 22 Quotation 
Agreements described in the report of the Interstate Com- 
merce Commission (Appendix to Complaint, sheets 12 
to 14) except that where lower charges resulted from the 
exceptions to the classification rating of 75 per cent of 
first class, less land grant or Section 22 equalization agree- 
ment deductions, those lower charges were assessed and 
collected. As stated by the Commission, “Thus, the appli- 
cable rates do not exceed 65 percent of first class, and in 
some instances they are only about 60 percent of first 
class” (Appendix to Complaint, sheet 15). 

(b) Intervenors admit the allegations in the second 
sentence of paragraph III, but deny that the determina- 
tion therein referred to was correct and deny that the de- 
ductions therein referred to were authorized by law. 

4.(a) Intervenors deny the allegations in the first sen- 
tence of paragraph IV. For further answer, intervenors 
state that Western Pacific Railroad Company assessed 
charges on the basis of Transcontinental Freight Bureau 
Section 22 Quotation No. 13-A, described in the Commis- 
sion’s report (Appendix to Complaint, sheet 13). As shown 
in the last two items in Appendix A to the Commission’s 
report, the charges so assessed were only 65 percent or 
less of the first class rate. An initial assessment on a 
minority of shipments on the basis of a first class rate was 
voluntarily corrected by Western Pacific Railroad Company 
to the lower and applicable rate. 

(b) Intervenors admit the allegations in the second 
sentence of paragraph IV except that intervenors state that 
the assessed rates were not the rates referred to therein 
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and were, instead, the rates referred to in paragraph 4(a) 
above. 

5. Intervenors admit the allegations in paragraph V 
except that intervenors deny that the charges sought by 
Seaboard Air Line Railroad Company and Bangor and 
Aroostook Railroad Company were based on Item 1820 of 
the Consolidated Freight Classification 16. 

6.(a) Intervenors deny the allegations in the first 
sentence of paragraph VI. For further answer, intervenors 
state that Western Pacific Railroad Company brought suit 
against the plaintiff seeking to recover on the shipments 
from Baldwin, Arkansas to Port Stockton, California, the 
amount due under the Section 22 agreement referred to in 
paragraph 4(a) above and, on the shipments from Clover, 
Utah, to Wendover, Utah (as clarified by statement of 
counsel at page 153 of the transcript, on the first day of 
the hearing before the Commission), the amount due under 
the same section 22 agreement. 

(b) Intervenors admit the allegations in the second 
sentence of paragraph VI except that intervenors deny that 
the charges sought by Western Pacific Railroad Company 
were based on Item 1820 of Consolidated Freight Classifi- 
cation 19. 

7.(a) Intervenors deny the allegations in the first 
sentence of paragraph VII. For further answer, intervenors 
state that in the case referred to in said sentence the United 
States Court of Claims decided, among other things, that 
the articles here involved were classified as “bombs or 
mines” under Item 1820 of the classification and that the 
motions of intervenors (plaintiffs in that case) for sum- 
mary judgment for the amounts due should be granted. 
The amounts due and sought by intervenors were not the 
first class rates based on the rating in Item 1820, but were 
the lower rates described in paragraphs 3 and 4 of this 
answer. 

(b) Intervenors admit the allegations in the second and 
third sentences of paragraph VII. 

8. Intervenors deny the allegations in paragraph VIII. 
For further answer, intervenors state that by the decision 
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and order referred to in paragraph VIII, the Commission 
(Division 3) found that “the articles here concerned were 
incendiary bombs, and that they were listed as such in item 
1820 of the classification” and that “the carload classifica- 
tion rating under item 1820 was first class, but the respond- 
ents [intervenors herein] do not seek the application of 
first-class rates” (Appendix A to Complaint, sheets 11-12). 
As to the determination of which rates were applicable, the 
Commission Stated: 


“We further find that the applicable rates on the 
considered shipments were those agreed upon by the 
authorized representatives of the railroads and the 
Government pursuant to section 22 quotations, except 
that where lower charges resulted from the exceptions 
to the classification rating of 75 percent of first class, 
less land-grant deductions, the latter basis applied.” 
(Appendix to Complaint, sheet 14) 


The rates found by the Commission to have been applicable 
on these shipments are the rates set out in Appendix A to 
the report of the Commission, under the heading reading 
as follows: “Carriers” basis (65 percent of first class, except 
as noted).” The Commission further found that “the appli- 
cable rates were those sought by the railroads as explained 
above, and that such rates are not shown to have been 
unjust, unreasonable, or otherwise unlawful for application 
on the considered shipments” (Appendix to Complaint, 
sheet 20). 

9. Intervenors admit the allegations in paragraph IX. 

10. Intervenors deny the allegations in paragraph X. 

11. Intervenors deny the allegations in paragraph XI and 
state that the transportation rates which have been found 
by the Commission to be applicable and not shown to have 
been unjust, unreasonable or otherwise unlawful for appli- 
cation on the shipments here involved are in no way pro- 
hibited or declared to be unlawful by any section of the 
Interstate Commerce Act. 


Wuenrerors, having fully answered, intervenors pray that 
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the relief sought in the Complaint be denied and that the 
Complaint be dismissed. 
Respectfully submitted, 


Kewxetu F. Borcess, 
Grorce Racianp, JR., 
D. Rosert THomas, 
11 South La Salle Street, 
Chicago 3, Illinois 


LawkENcE CaKE 
Raxymosp A. Necvs, 
1120 Connecticut Ave., N. W. 
Washington 6, D.C. 


Ricuarp A. HoLLanver, 
Seaboard Air Line Railroad Co., 
3600 West Broad Street, 
Richmond 13, Virginia 


J. Evcar McDowap, 


New York Central System, 
466 Lexington Avenue, 
New York 17, New York 
Attorneys for Intervening Defendants 


Of Counsel, 
Swiey, Avstrs, Burcess & Suiru, 
11 South La Salle Street, 
Chicago 3, Illinois 
Caxe & Nects, 
1120 Connecticut Ave., N. W., 
Washington 6, D.C. 
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(Filed Nov. 21, 1960) 
Civil Action No. 3154-60 
ANSWER 


Defendants, by their attorneys, answer the complaint as 
follows: 


1 


Admit the allegations contained in paragraphs I, II, V, 
and IX of the complaint. 


2 


Admit the allegations contained in paragraph III of the 
complaint, except the allegation that the two carriers 
named therein collected the charges from plaintiff under 
Item 1820 of Consolidated Freight Classification 16. 


3 


Admit the allegations contained in paragraph IV of the 
complaint, except the allegation that the carrier named 
therein assessed charges on the basis of Item 1820 of Con- 
solidated Freight Classification 19. 


4 


Admit the allegations contained in paragraph VI of the 
complaint, except the allegation that the carrier named 
therein assessed charges on the basis of Item 1820 of Con- 
solidated Freight Classification 19. 


5 


Admit the allegations contained in paragraph VII of the 
complaint, but refer to the decision of the Court of Claims 
for a more accurate statement of its ruling as to the appli- 
cable rate. 


6 
Deny the allegations contained in paragraph VIII of the 
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complaint and refer to the Commission’s report at pages 
11-12, 14, and 20 for an accurate statement of its findings. 


7 


Deny the allegations contained in paragraphs X and XI 
of the complaint. 


8 


Farther answering the allegations contained in the com- 
plaint, defendants deny that the orders of the Commission 
challenged herein are unlawful for the reasons specified or 
for any other reason whatsoever. Defendants aver that 
the orders of the Commission are fully supported and 
justified by the record and are valid and lawful in all 
respects. Except as herein expressly admitted, defendants 
deny each and every allegation contained in the complaint. 

Wuezerore, defendants pray that the relief sought in the 
complaint be denied, and that the complaint be dismissed 
with costs. 

Rosger W. Grxsaxe, 

General Counsel 


C. H. Jouxs, 
Associate General Counsel, 
Interstate Commerce Commission, 
Washington 25, D.C. 
Attorneys for defendants. 
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EXCERPTS FROM THE ADMINISTRATIVE RECORD 
Berore THE Interstare Commerce ComMission 


Berore THE InrerstaTe ComMERCE CoMMISSION 


Docket No. 32130 


Unrrep Srares or AMERICA, PETITIONER, 
v. 


Tae Western Paciric Ramroap CoMPANY, RESPONDENT. 


Perrrion on Onper oF REFERRAL FROM THE 
Unrrep States Court or Cianss 


(Filed March 7, 1957) 


The United States, by its attorneys, acting under the 
direction of the Attorney General and pursuant to an order 
of the United States Court of Claims dated January 16, 
1957, hereby institutes the present proceedings before this 


Commission and respectfully shows: 


1. The Western Pacific Railroad Company has now pend- 
ing in the United States Court of Claims in case No. 42-54, 
@ suit to recover the difference between the tariff rates 
actually paid and those allegedly due on certain Army 
shipments of steel aerial bomb cases filled with napalm gel. 


2. The principal issue in that case arose out of the con- 
tention of the carrier, on the one hand, that the high first 
class carload rating established in Item 1820 of Consoli- 
dated Classification for “incendiary bombs” applies to these 
shipments, and the contentions of the Government, on the 
other hand, that Item 1820 is inapplicable because (a) these 
shipments, lacking bursters and fuses, did not have the 
essential characteristics of “incendiary bombs” and (b) 
these shipments were not subject to this Commission’s 
Regulations on “Explosives and Other Dangerous Articles.” 
The Government’s further contention on this issue is that 
the rates derived from use of the first class carload rating 
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named in Item 1820 would be unreasonable as applied to 
these shipments. 


3. The Court of Claims accepted the carrier’s contention 
on this principal issue but was reversed by the United 
States Supreme Court on December 3, 1956. The Supreme 
Court’s opinion, in discussing the principal issue, holds (a) 
that this “question of tariff construction, as well as that of 
the reasonableness of the tariff as applied, was within the 
exclusive primary jurisdiction of the Interstate Commerce 
Commission,” (b) that it is “thus the Commission which 
should determine” the correct, appropriate and reasonable 
rate at which “shipments of napalm gel bombs, minus 
bursters and fuses,” should be carried, and (¢c) that “the 
judicial process [must be] suspended pending referral of 
such issues to the administrative body for its views.” 352 
TS. 59, 63, 64, 68. 


4. Accordingly, on January 16, 1957, the Court of Claims, 
on remand of the case from the Supreme Court, ordered 
that farther proceedings be suspended pending a determi- 


nation by the Interstate Commerce Commission as to the 
proper rates to be applied to the involved shipments and 
the making of such further findings or report as the Com- 
mission may deem advisable. 


5. This same order of January 16, 1957, orders the 
Tnited States to institute the present proceedings in order 
to obtain from this Commission the aforesaid determina- 
tion, further findings, and report. 


6. (a) During the period December 12, 1947 to August 
1, 1950, petitioner shipped thirteen carloads of steel aerial 
bomb bodies filled with napalm gel. Respondent as deliver- 
ing carrier, and its connecting lines transported said ship- 
ments from Clover, Utah, to Wendover, Utah, and from 
Baldwin, Arkansas, to Stockton, California, for exporta- 
tion. 

(b) On the shipments from Clover, Utah, to Wendover, 
Utah, respondent billed the Government on the basis of a 
rate of 95 cents per 100 pounds, indicated on the bills of 
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lading to be a class 5 rate. On the shipments from Baldwin, 

Arkansas, to Stockton, California, respondent billed the 
Government on the basis of a rate of $2.27 per 100 pounds, 
indicated on the bills of lading to be a commodity rate. 
Respondent’s bills were paid without audit pursuant to 
Section 322 of the Transportation Act of 1940 (49 U.S.C. 
Section 66). 


(c) Subsequently, respondent submitted supplemental 
bills claiming additional transportation charges based on 
(1) the first class rate of $1.87 per 100 pounds under Item 
1820 of the classification for the shipments from Clover, 
Utah, to Wendover, Utah, and (2) a rate of 65 percent of 
first class of $5.16 per 100 pounds on the shipments from 
Baldwin, Arkansas, to Stockton, California. The 65 percent 
of first class was authorized by a Section 22 Quotation No. 
14-A, applicable to shipments of explosives and ammunition 
as listed therein. Since the articles shipped were neither 
explosive, incendiary or complete bombs of any description, 


petitioner refused to pay said supplemental bills which 
were based on rates applicable to explosive or incendiary 
ammunition. Subsequently, respondent filed an action 
against petitioner in the United States Court of Claims on 
January 29, 1954. 


7. Petitioner reasserts here the Government contentions 
outlined in paragraph 2 above. Petitioner further asserts 
that the charges based on the rates described in paragraph 
6(b) above and paid initially were the just, reasonable and 
lawful charges for the services rendered. 


WHEREFORE, petitioner prays that the Commission, after 
due hearing and investigation, issue its findings determin- 
ing (a) the applicable rate on the involved shipments and 
(b) that if it is found that the applicable rate is based 
upon the first class carload rating named in Item 1820 of 
the Classification, that such rate is unreasonable to the 
extent that it exceeds the fifth class rate, and make such 
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other findings and report as may be deemed advisable for 
the information of the Court. 


Dated at Washington, D. C., March 7, 1957. 


Grorce CocHran Doves, 
Assistant Attorney General. 


Panis T. Houston, 
Lewis A. Dre, 
Attorneys, Civil Division, 
Department of Justice. 
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Berore THE InterstaTe Commerce ComMMISSION 
Docket No. 32131 
Tae Unirep States or AMERICA, PETITIONER, 
v. 
Tue Seapoarp Arr Line Rartroap CoMPANY, RESPONDENT. 


Petition on Orper oF REFERRAL FROM 
tHE Unrrep Srares Court or CLarms 


(Filed March 11, 1957) 


The United States, by its attorneys, acting under the 
direction of the Attorney General and pursuant to an 
order of the United States Court of Claims dated January 
16, 1957, hereby institutes the present proceedings before 
this Commission and respectfully shows: 


1. The Seaboard Air Line Railroad Company has now 
pending in the United States Court of Claims in case No. 
250-54 a suit to recover the difference between the tariff 
rates actually paid and those allegedly due on certain Army 
shipments of steel aerial bomb cases filled with napalm 
gel. 
2. The principal issue in that case arose out of the con- 
tention of the carrier, on the one hand, that the high first 
class carload rating established in Item 1820 of Consoli- 
dated Freight Classification for “incendiary bombs” applies 
to these shipments, and the contentions of the Govenment, 
on the other hand, that Item 1820 is inapplicable because 
(a) these shipments, lacking bursters and fuses, did not 
have the essential characteristics of “incendiary bombs,” 
and (b) these shipments were not subject to this Com- 
mission’s regulations on “Explosives and Other Dangerous 
Articles.” The Government’s further contention on this 
issue is that the rates derived from use of the first class 
carload rating named in Item 1820 would be unreasonable 
as applied to those shipments. 

3. The Court of Claims accepted the carrier’s contention 


20 


on this principal issue but was reversed by the United 
States Supreme Court on December 3, 1956. The Supreme 
Court’s opinion, in discussing the principal issue, holds 
(a) that this “question of tariff construction, as well as 
that of the reasonableness of the tariff as applied, was 
within the exclusive primary jurisdiction of the Interstate 
Commerce Commission,” (b) that it is “thus the Com- 
mission which should determine” the correct, appropriate 
and reasonable rate at which “shipments of napalm gel 
bombs, minus bursters and fuses,” should be carried, and 
(c) that “the judicial process [must be] suspended pending 
referral of such issues to the administrative body for its 
views.” 352 TS. 59, 63, 64, 68. 

4. Accordingly, on January 16, 1957, the Court of Claims, 
on remand of the case from the Supreme Court, ordered 
that further proceedings be suspended pending a determi- 
nation by the Interstate Commerce Commission as to the 
proper rates to be applied to the involved shipments and 
the making of such farther findings or report as the Com- 
mission may deem advisable. 

5. This same order of January 16, 1957, orders the 
United States to institute the present proceedings in order 
to obtain from this Commission the aforesaid determina- 
tion, further findings, and report. 

6. (a) During the period March 14, 1944, to August 8, 
1944, petitioner shipped thirty-nine carloads of steel aerial 
bomb cases filled with napalm gel. Respondent as deliver- 
ing carrier and its connecting lines transported thirty- 
eight of said carloads from Ladora, Colorado, to Hunts- 
ville, Alabama, for storage-in-transit and reshipment to 
Charleston, South Carolina, and one carload direct from 
Ladora, Colorado, to Charleston, South Carolina. 

(b) On the shipments which were stored-in-transit at 
Huntsville, Alabama, respondent billed the Government on 
the basis of a through rate of $2.86 per 100 pounds, plus a 
transit charge of 314 cents per 100 pounds, plus a charge 
for stopping and reconsigning. On the shipment which 
moved from Ladora, Colorado, directly to Charleston, 
South Carolina, respondent billed the Government on the 


21 


basis of a rate of $3.12 per 100 pounds, indicated on the 
bill of lading to be a class 75 rate. Respondent’s bills were 
paid without audit pursuant to Section 322 of the Trans- 
portation Act of 1940 (49 U.S.C. Section 66). 

(c) Subsequently, upon audit by the General Accounting 
Office, overpayments were determined upon the basis of 
Rule 18 of the Consolidated Classification applying to com- 
bination articles for the reason that the shipments in 
question consisted of steel bomb cases filled with napalm 
gel. Under Rule 18 the rating applicable to aerial bomb 
bodies, empty, was applied to the shipments. Respondent 
was requested to refund the overpayments so determined 
and upon failure to do so, the amounts of the overpayments 
were deducted from sums due respondent for other trans- 
portation services. The deductions were made pursuant to 
Section 322 of the Transportation Act of 1940 (49 U.S.C. 
Section 66). 

(d) On the shipments from Ladora, Colorado, which were 
stored-in-transit at Huntsville, Alabama, and reshipped to 
Charleston, South Carolina, the overpayments were stated 
on the basis of a class 6 rate of $1.36 per 100 pounds to 
Huntsville per Western Trunk Line Tariff No. 385 Series 
and a class 6 rate of 72 cents per 100 pounds beyond, per 
Southern Freight Association Tariff No. 710 Series. 

(e) On the one shipment from Ladora, Colorado, direct 
to Charleston, South Carolina, the overpayment was stated 
on the basis of a class 5 rate of 69 cents per 100 pounds to 
Crete, Nebraska, per Western Trunk Line Tariff No. 231-A 
and a class 3714 rate of 92 cents per 100 pounds, per Hatten- 
dorf’s Tariff No. 1016-I. 

(f) Respondent protested the deductions and filed supple- 
mental bills reclaiming the amounts deducted. Petitioner 
refused to pay said supplemental bills that were based on 
rates applicable to explosive or incendiary ammunition, 
since the articles shipped were neither explosive, incendiary 
nor conplete bombs of any description. Subsequently, 
respondent filed an action against petitioner in the United 
States Court of Claims on June 24, 1954. 

7. Petitioner reasserts here the Government’s contentions 
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outlined in paragraph 2 above. Petitioner further asserts 
that the charges based on the rates described in paragraphs 
6(d) and 6(e) above are the just, reasonable and lawful 
charges for the services rendered. 


Wueszrozs, petitioner prays that the Commission, after 
due hearing and investigation, issue its findings determin- 
ing (a) the applicable rate on the involved shipments, and 
(b) that if it is found that the applicable rate is based upon 
the first class rate named in Item 1820 of the classification, 
that such rate is unreasonable to the extent that it exceeds 
the rating applicable to steel aerial bomb bodies under Rule 
18 of the classification and make such other findings and 
report as may be deemed advisable for the information of 
the Court. 


Dated at Washington, D.C., March , 1957. 


Georce Cocnrzax Dovs, 
Assistant Attorney General, 
Civil Division. 


Panis T. Hovsrox, 
Lewis A. Dre, 
Attorneys, Civil Division, 
Department of Justice. 
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Berore THE InrerstaTE Commerce Cosaiission 
No. 32132 


Tae Unrrep States or AMERICA, PETITIONER, 
v. 


Tur Bancor anp AroosTooK Rartroap Company, 
RESPONDENT, 


Petrrion on Orper oF REFERRAL FROM 
Tue Unrrep States Court oF CLams 


(Filed March 11, 1957) 


The United States, by its attorneys, acting under the 
direction of the Attorney General and pursuant to an order 
of the United States Court of Claims dated January 16, 
1957, hereby institutes the present proceedings before this 
Commission and respectfully shows: 


1. The Bangor and Aroostook Railroad Company has now 
pending in the United States Court of Claims in case No. 
104-54, a suit to recover the difference between the tariff 
rates actually paid and those allegedly due on certain Army 
shipments of steel aerial bomb cases filled with napalm gel. 

2. The principal issue in that case arose out of the con- 
tention of the carrier, on the one hand, that the high first 
class carload rating established in Item 1820 of Consoli- 
dated Classification for “incendiary bombs” applied to these 
shipments, and the contentions of the Government, on the 
other hand, that Item 1820 is inapplicable because (a) these 
shipments, lacking bursters and fuses, did not have the 
essential characteristics of “incendiary bombs” and (b) 
these shipments were not subject to this Commission’s 
Regulations on “Explosives and Other Dangerous Articles.” 
The Government’s further contention on this issue is that 
the rates derived from the use of the first class carload 
rating named in Item 1820 would be unreasonable as applied 
to these shipments. 
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3. The Court of Claims accepted the carrier’s contention 
on this principal issue but was reversed by the United 
States Supreme Court on December 3, 1956. The Supreme 
Court’s opinion, in discussing the principal issue, holds (a) 
“that this question of tariff construction, as well as that 
of the reasonableness of the tariff as applied, was within 
the exclusive primary jurisdiction of the Interstate Com- 
merece Commission,” (b) that it is “thus the Commission 
which should determine” the correct, appropriate and 
reasonable rate at which “shipments of napalm gel bombs, 
minus bursters and fuses,” should be carried, and (¢) that 
“the judicial process [must be] suspended pending referral 
of such issues to the administrative body for its view” 352 
U. S. 59, 63, 64, 68. 

4. Accordingly, on January 16, 1957, the Court of Claims, 
on remand of the case from the Supreme Court, ordered 
that further proceedings be suspended pending a determi- 
nation by the Interstate Commerce Commission as to the 
proper rates to be applied to the involved shipments and 
the making of such further findings or report as the Com- 
mission may deem advisable. 

5. This same order of January 16, 1957, orders the 
United States to institute the present proceedings in order 
to obtain from this Commission the aforesaid determina- 
tion, further findings and report. 

6. (a) During the period from April 29, 1944, to June 20, 
1944, petitioner shipped ninety-eight carloads of steel 
aerial bomb cases filled with nalpalm gel. Respondent as 
delivering carrier, and its connecting lines transported said 
shipments from Huntsville, Alabama, Marion, Ohio, and 
Ladora, Colorado, to Searsport, Maine. 

(b) On the shipments from Huntsville, Alabama, to 
Searsport, Maine, respondent billed the Government on 
the basis of a rate of 65 percent of first class of $2.0514 
per 100 pounds. On the shipments from Marion, Ohio, 
to Searsport, Maine, respondent billed the Government 
on the basis of a rate of 65 percent of first class of $1.29 
per 100 pounds. On the shipments from Ladora, Colorado, 
to Searsport, Maine, respondent billed the Government on 
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the basis of a rating of 65 percent of first class of $2.98 
per 100 pounds. Some of the shipments from Ladora, 
Colorado, were stored in transit at Huntsville, Alabama, 
and on these shipments respondent billed the Government 
on the basis of a rate of 65 percent of first class of $2.98 per 
100 pounds. The 65 percent of first class was authorized by 
a Section 22 Quotation No. 14-A, applicable to shipments 
of explosives and ammunition as listed therein. Respond- 
ent’s bills were paid without audit pursuant to Section 322 
of the Transportation Act of 1940 (49 U.S.C. Section 66). 

(c) Subsequently upon audit by the General Accounting 
Office, overpayments were determined upon the basis of 
Rule 18 of the Consolidated Classification, applicable to 
combination articles, for the reason that shipments con- 
sisted of steel bomb cases filled with napalm gel. Under 
Rule 18 the rating applicable to aerial bomb cases, empty, 
was applied to the shipments. Respondent was requested to 
refund the overpayments and upon failure to do so, the 
amounts of the overpayments were deducted from amounts 
due respondent for other transportation services. The de- 
ductions were made pursuant to Section 322 of the Trans- 
portation Act of 1940 (49 U.S.C. Section 66). 

(d) On the shipments from Huntsville, Alabama, the 
overpayments were stated on the basis of a combination 
rate of $1.2114 per 100 pounds constructed as follows: Class 
6 rate of $1.04 to Brunswick, Maine, per Curlett’s Tariff 
No. 44-I. Class 3714 rate of 714 cents to North Maine Junc- 
tion per Maine Central I.C.C. No. 4563 and Class 3714 rate 
of 10 cents beyond per Bangor and Aroostook Quotation. 

(e) On the shipments from Marion, Ohio, the overpay- 
ments were determined on the basis of a class 374 rate of 
69 cents per 100 pounds per Central Freight Association 
Tariff No. 490-B. 

(f) On the shipments from Ladora, Colorado, the over- 
payments were determined on the basis of a class 3714 rate 
of $1.62 per 100 pounds per Curlett’s Tariff No. 107 series. 

(g) On the shipments from Ladora, Colorado, stored in 
transit at Huntsville, Alabama, the overpayments were 
determined on the basis of a class 6 rate of $1.36 per 100 
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pounds to Huntsville, Alabama, per Western Trunk Lines 
Tariff No. 385 series, and a rate of $1.2134 per 100 pounds 
beyond as outlined in paragraph 6(d) above. 

(h) Respondent protested against the deductions and 
filed supplemental bills reclaiming the amounts deducted. 
Petitioner refused to pay the supplemental bills that were 
based on rates applicable to explosive or incendiary am- 
munition since the articles shipped were neither explosive, 
incendiary or complete bombs of any description. Subse- 
quently, respondent filed an action against petitioner in the 
United States Court of Claims on March 10, 1954. 

7. Petitioner reasserts here the Government’s conten- 
tions outlined in paragraph 2 above. Petitioner further 
asserts that the charges based on the rates described in 
paragraphs 6(d) through 6(g) above are the just, reason- 
able and lawful charges for the services rendered. 


Wuezeroze, petitioner prays that the Commission, after 
due hearing and investigation, issue its findings determin- 
ing (a) the applicable rate on the involved shipments and 
(b) that if it is found that the applicable rate is based upon 
the first class carload rating named in Item 1820 of the 
Classification, that such rate is unreasonable to the extent 
that it exceeds the rating applicable to steel aerial bomb 
eases under Rule 18 of the Classification and make such 
other findings and report as may be deemed advisable for 
the information of the Court. 


Dated at Washington, D. C., March 11, 1957. 


Grorce Cocuran Dovs, 
Assistant Attorney General, 
Civil Division. 
Pazis T. Hovsrox, 
Lewis A. Ditz, 
Attorneys, Civil Division, 
Department of Justice. 
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IwrerstaTE CoMMERCE CoMMISSION 
No. 32130? 


Unrrep SraTEs oF AMERICA, 
v. 


Western Paciric Ramroap Company 
Decided :— 


Upon petition of the United States Government pursuant 
to an order of referral from the United States Court of 
Claims, certain rates and charges have been assailed on car- 
load shipments of incendiary bombs without bursters, fuzes, 
and arming wires, which moved during 1944, 1948, and 
1950. Applicable rates determined and found just and rea- 
sonable. 


Morton Hollander, Lewis A. Dille, George Cochran Doub, 
and Pauline B. Heller of the Department of Justice for the 
United States Government, petitioner. 


Kenneth F. Burgess, George Ragland, Jr., D. Robert 
Thomas, J. Edgar McDonald, Richard A. Hollander, Law- 
rence Cake, Raymond A. Negus, James R. Bliss, L. W. 
Wickes, William M. Houston and John F. Reilly, for the 
railroad respondents. 


Proposep Rerort By Ricuarp S. Riss, EXAMINER 


The title proceeding as well as the embraced proceedings 
are before the Commission upon petitions of the United 
States Government filed March 7 and March 11, 1957, re- 
spectively, pursuant to an order of the United States Court 
of Claims, dated January 16, 1957. That order suspended 
proceedings before the court pending a determination by 
this Commission as to the proper tariff rates to be applied 


1 This report also embraces No, 32131, United States of America 
y. Seaboard Air Line Railroad Company, and No. 32132, United 
States of America v. Bangor and Aroostook Railroad Company. 
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to the shipments involved and the making of such further 
findings or report as the Commission may deem advisable.” 
The three proceedings were heard on a common record 
and they will be disposed of in one report. 

The shipments in these three proceedings consisted of 
iron or steel aerial bomb bodies filled wih napalm gel in 
the 100 pound M-47A2 bomb bodies, and PT1 gel in the 
300 pound M-76 bomb bodies. It was stipulated by the 
parties that all the bomb bodies shipped were filled, none 
were empty, and that all the bomb bodies were shipped 
without bursters, fuzes, and arming wires attached. 

Docket No. 32130 involves 11 carload shipments of 100 
pound bomb bodies type M-47. Seven of these shipments 
originated at Baldwin, Ark., and moved to Stockton, Calif., 
on July 31 and August 1, 1950. Four shipments moved 
from Clover, Utah to Wendover, Utah during January and 
May 1948. 

Docket No. 32131 involves 39 carload shipments of M-47 
bomb bodies. One shipment moved from Huntsville, Ala., 
to Charleston, S. C., on June 1, 1944. One shipment moved 
from Ladora, Colo., to Charleston on August 1, 1944. The 
37 remaining shipments originated at Ladora, Colo., and 
moved to Huntsville where they were stored-in-transit. 
These shipments were subsequently reforwarded to 
Charleston during May and June 1944. 

Docket No. 32132 involves 75 carload shipments of the 
M447 type bomb bodies and 23 carloads of the M-76 type. 
Eighteen of the shipments moved from Huntsville to Sears- 
port, Maine during the period from May 21, 1944 to June 
17, 1944. Thirty nine of the shipments moved from Ladora 
to Searsport between June 15, 1944 and June 20, 1944. 
Eighteen of the shipments originated at Ladora and moved 


2 The order of the Court of Claims dated January 16, 1957, was 
entered pursuant to the mandate of the United States Supreme 
Court in United States v. Western Pacific Railroad Company et al., 
352 U.S. 59 (1956). In that case the Supreme Court held that be- 
eause of the doctrine of primary jurisdiction the questions as to 
application and reasonableness of rates should both be referred to 
the Commission. 
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to Huntsville for storage-in-transit. These shipments sub- 
sequently moved to Searsport from April 29 to May 16, 
1944. The 23 carloads of the M-76 type bomb bodies moved 
from Marion, Ohio to Searsport on May 13 and May 15, 
1944. 

In each instance the Government was billed for the 
transportation charges and they were paid without audit, 
pursuant to section 322 of the Transportation Act of 1940. 
In the case of the Western Pacific, the Government declined 
payment of subsequent claims for additional charges and 
as to the Seaboard and the Bangor the Government, after 
post-audit, made deductions against these respondents on 
other shipments on the basis of alleged overcharges already 
paid. The respondents brought suit in the Court of Claims 
for the amounts they contend the Government owes under 
the rates which they urge were applicable. 

Briefly, the Government contends (1) that the articles 
shipped were not incendiary bombs and should not be rated 
as such since they lack the essential parts and character- 
istics such as the bursters, fuzes, and arming wires, (2) that 
the shipments consisted of steel aerial bomb body cases 
filled with thickened gasoline, and (3) that the just and 
reasonable rate should not exceed a fifth class rate which 
is claimed to be applicable either to the steel bomb bodies 
or to liquid gasoline in drums. 

The rail respondents contend (1) that the articles trans- 
ported were incendiary bombs, (2) that the applicable rates 
were 65 percent of first class pursuant to section 22 quota- 
tion agreements, between the railroads and the Govern- 
ment (or exceptions to classification basis of 75 percent of 
first class when lower), and (3) that the rates sought by 
the respondents are just and reasonable. 

The issues presented for determination include what the 
articles were, the applicable rates, and whether the ap- 
plicable rates were Just and reasonable if it is found they 
exceed a fifth class rate for steel bomb bodies or liquid 
gasoline in drums. These matters will be considered in turn 
hereinafter. 

Copies of the Government bills of lading for all the in- 
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volved shipments describe these articles as bombs and most 
of the bills described the commodity as being incendiary 
bombs. A typical illustration is as follows: 


“Fireworks, Bombs, Incendiary 100 lb., 
M47.A2, NP filled, w/o burster 
fuze or wire.” 


The Government properly points out that the description on 
the bill of lading is not conclusive as to the true nature of 
the commodity shipped. This rule is so well settled that the 
citation of cases is unnecessary. According to War De- 
partment Technical Manual TM9-1980 entitled “Bombs for 
‘Aireraft” dated November 1944, bombs were classified in 
common with other types of ammunition depending upon 
the filler as explosive, chemical and inert. A further break- 
down shows that chemical bombs are classified according to 
type of filler as gas, smoke, and incendiary. The bomb was 
developed to meet the requirements of the Air Forces as a 
chemical bomb for bombardment purposes and designed to 
provide maximum efficiency after release from the bomb 
bay of the airplane. The body of the bomb is made of 
¥%,-inch sheet metal rolled and lap welded into a cylindrical 
shape about eight inches in diameter. The nose is hemi- 
spherical and welded to the body as is the box type tail fin 
assembly which forms the tail taper of the bomb body. The 
over-all length is 45 inches, excluding the fuze. Instructions 
were specific that the burster, fuze, and arming wire, which 
if attached, would make each bomb a complete round, were 
to be packed and shipped separately. Attachment to be 
made just prior to the loading of the bombs in the bomb bay 
of the airplane. The M-47A2 bomb is loaded with a 40 
pound charge of gelled gasoline or napalm gel. The com- 
plete round weighs 69 pounds. According to the bills of 
lading there were many instances where 810 bombs were 
loaded in a car with a total weight of 82,215 pounds. 

The M-76 bomb consists of the body for a 500 pound 
general purpose bomb modified for field assembly of burster 
and igniter, and loaded with a gasoline gel-magnesium mix- 
ture. As released the bomb weighs 475 pounds, including 
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180 pounds of incendiary mixture. Maximum loads show 
200 of these bombs to a car with a total weight of 98,016 
pounds. 

Napalm gel was used as the filler in the 100 pound bombs. 
This gel is composed of about 88 percent gasoline and 12 
percent napalm thickener which consists of a granular 
powder of aluminum soap and certain acids. When the 
powder is stirred into gasoline it produces a gel. 

The PT1 gel used in the 500 pound bombs is produced by 
mixing crude magnesium dust paste, coarse magnesium, 
petroleum oil extract, petroleum pressure distillate, boriuam 
nitrate, ammonium perchlorate, isobutyl methocrylate 
polymer AE and gasoline in specified proportions. 

The M-47 type bombs were packed in a specially built 
wooden box for shipment, one to a box, and filled with the 
napalm gel, a highly flammable mixture. The M-76 bombs 
were filled with the PT1 gel, also highly flammable, when 
shipped they were not crated. 

The respondents contend that throughout the entire 
period in which these shipments moved, 1944 to 1950, the 
Consolidated Freight Classification provided a_ specific 
rating for incendiary bombs. The Government argues that 
the rating for incendiary bombs was not applicable because 
the articles were not explosive since the bursters, fuzes, 
and arming wires were shipped separately and because the 
shipments were therefore not subject to this Commission’s 
regulations on Explosives and Other Dangerous Articles. 
The Government insists that the articles shipped were 
aerial bomb cases filled with napalm gel and are properly 
ratable as combination articles in accordance with rule 18 
of Consolidated Freight Classification Nos. 16 and 17,° that 


* Rules 18 provides: 


COMBINATION ARTICLES 


When not specifically classified, articles which have been 
combined or attached to each other, will be charged at the rat- 
ing for the highest classed article of the combination, and on 
shipments subject to carload rating the minimum weight will 
be the highest minimum weight provided for such highest rate 
or rating. 
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is, as empty steel aerial bombs or gasoline, n.0.i.b.n.* which- 
ever results in the higher basis. 

Empty steel aerial bomb cases and gasoline, n.0.i.b.n., are 
rated as follows in Consolidated Freight Classification Nos. 
16 and 17: 

Official Southern Western 
Classification Classification Classification 
Item Commodity Class Class Class 
1895 Steel, aerial bomb 
eases, empty 
36405 Gasoline, N.OLBN. 
in steel drums 


Charges on the basis of rule 18, if applicable, would re- 
flect the ratings on empty steel bomb cases which is the 
basis paid by the Government to the respondents for the 
transportation of the involved shipments. If rule 18 is 
found inapplicable, the Government contends that the 
articles are in any event ratable under rule 17 of Consoli- 
dated Freight Classification Nos. 16 and 17° as analogous 
to dummy bombs as described in Item 1875 of the classifica- 
tion producing the same ratings as described above for the 
empty aerial bomb cases. It will be seen that neither rules 
17 nor 18 would apply if the article is specifically classified. 

The history of the classification ratings was described by 
a railroad witness. The earliest specific item for incendiary 
bombs was published in the Consolidated Freight Classifi- 
cation in 1928, as a result of conferences between the classi- 


*N.O.LB.N. means not otherwise indexed by name. 
* Rule 17 of the classification reads as follows: 


CiassivicaTION By ANALOGY 


When articles not specifically provided for, nor embraced 
in the classification as articles ‘‘NOIBN’’, are offered for 
transportation, carriers will apply the classification provided 
for articles which, in their judgment, are analogous; in such 
cases agents must report facts to proper officer of freight de- 
partment in order that rating applied may be verified and 
necessary classification provided. This rule will not apply in 
connection with ratings or rates published in exceptions to the 
classification or in commodity tariffs. 
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fication committees of the railroads and various representa- 
tives of the Army, Navy, and Federal Trade Board. At 
that time the tariffs did not publish any ratings on bombs 
that were explosive, leaving it to the individual railroads 
to provide their own ratings or rates for such articles. It 
was brought out at the conferences in 1927, however, that 
the bombs which were filled with various chemicals were 
shipped without bursters or fuzes, being therefore nonex- 
plosive as shipped. The conferees agreed upon proposals 
to publish ratings under the heading “Ammunition, Not 
Explosive,” for incendiary bombs or mines, nonpoisonous 
smoke bombs or mines, and bombs or mines charged with 
poisonous chemicals, all on a basis of one and one-half 
times first class any quantity. Those ratings were published 
in 1928 and continued in that form until 1931. 


In 1929 and 1930 the Government sought to have ratings 
published for application on bombs that were explosive, 
and the carriers agreed to that change. In the process of 
applying the agreement, the Government proposed that the 
then existing headings of “Ammunition Explosive” and 
“Ammunition, Not Explosive” be changed. It proposed that 
the former heading be expanded to read “Ammunition, Ex- 
plosive, Incendiary, or Gas-, Smoke-or Tear-Producing.” 
That heading would no longer be restricted to explosive 
items, and would include incendiary, gas, smoke or tear 
producing articles which were not explosive. Therefore the 
Government’s proposal noted expressly that the former 
item covering nonexplosive incendiary bombs would be 
eliminated because it was covered in the new item. These 
changes, proposed by the Government and agreed to by 
the railroads, were published in 1931 and later became the 
Item 1820 of the classifications in effect during the period 
from 1944 to 1950 when the involved shipments moved.* 


* Item 1820 of the classification, with the preceding heading, was 
as follows: 
“1800 AMMUNITION, Explosive, Incendiary or Gas, Smoke 
or Tear Producing, ***:’’ 
“¢1820 Bombs or mines, loose or in packages. 
A first class carload rating is shown for item 1820. 
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In this connection the rail respondents point out the 
customary classification practice which frequently groups 
many articles together for a single classification rating. An 
illustration of such a grouping appears when the heading 
of Item 1800 and the commodities thereunder is compared 
with the heading in Item 1870 and those group of commodi- 
ties. Item 1870 reads as follows: “Ammunition, Not Ex- 
plosive, Incendiary, Gas, Smoke nor Tear Producing:” 
Under this main heading is grouped various kinds of am- 
munition described as practice, dummy or empty. With re- 
spect to bombs or mines, Items 1875 and 1895 are examples: 

“1875 Bombs or mines, dummy, sand loaded or solid, 
in boxes.” 

“1895 Bomb bodies, bomb body parts, NOIBN, iron or 
steel, or aerial bombs, empty, loose or in pack- 
ages.” 

All of the articles under the main heading of Item 1870 have 
a lower classification rating than the articles listed under 
Item 1800. Items 1875 and 1895 show a carload classifica- 
tion rating of class 3714 in official territory, class 6 in 
southern territory and class 5 in western territory. 

The Government argues that the involved articles were 
not incendiary bombs and that they do not come within the 
description of Item 1820 of the classification. As shown 
above Item 1820 “Bombs or mines” is a subheading under 
“AMMUNITION, Explosive, Incendiary or Gas, Smoke or 
Tear Producing, see Note 1, Item 1805.” Note 1 of Item 
1805 makes the shipments subject to rule 39, which provides 
in pertinent part: 

“Explosives or other dangerous articles will only be 

handled and transported by: 

1. Rail carriers *** in accordance with rules and 
regulations prescribed by the Interstate Commerce 
Commission as published in Agent S. W. Topping’s 
Freight Tariff No. 4 LC.C. No. 4, supplements 
thereto and reissues thereof.” 


The Government contends that for Item 1820 to apply the 
articles must be ammunition which is explosive, incendiary 
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or gas, smoke or tear producing; that they must be subject 
to the Commission’s regulations on Explosives and Other 
Dangerous Articles (hereinafter referred to as the Ex- 
plosive Tariff) ; and that they must be bombs or mines. 

Since the articles were shipped without their bursters, 
fuzes and arming wires attached, the record is clear that 
the articles when shipped were rendered nonexplosive. As 
to whether the articles were incendiary, the record shows 
that the napalm gel filler in the M-47 bomb bodies was a 
highly inflammable and combustible material; that it is not 
capable of spontaneous combustion but an outside agent 
must be supplied to set it on fire; and that the napalm gel 
was the product of extensive research designed and manv- 
factured for incendiary purposes and capable of setting 
something on fire if properly triggered. The Government 
now takes a very narrow view of what incendiary means 
although a War Department Technical Manual, TM9-1904, 
dated March 2, 1944 gives a definition of an incendiary 
bomb. Under the heading “Definition” it reads: “Incendi- 
aries are combustible materials which are burned with in- 
tent to cause destruction of buildings, crops, food, ammuni- 
tion, or materials of military importance.” After defining 
incendiaries the manual points out that an M-47 type chem- 
ical bomb with an incendiary filler is an example of an in- 
cendiary bomb. But the Government insists that the article 
only becomes an incendiary bomb when it is a “complete 
round” capable of functioning effectively, that is, when the 
burster, fuze and arming wire are attached. 

It is true that the Bureau of Explosives, which enforces 
the Commission’s regulations on the transportation of ex- 
plosives and other dangerous articles, ruled that the bomb 
case filled with napalm gel was not subject to the regula- 
tions if shipped without the bursters, fuzes and arming 
wires. However, that does not mean, as the Government 
contends, that such fact takes the article out of the classifi- 
cation of Item 1820. 

It is the character or nature of an article when it is 
tendered for shipment that determines the applicable rate 
or rating. The evidence shows that the Government was 
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not shipping empty bomb cases because none were empty. 
Nor was the Government shipping gasoline. The bomb 
cases were filled with napalm gel or PT1 mixture for ship- 
ment and at that point became finished articles since no 
further processing, manufacturing, or fabricating was 
necessary. The brusters, fuzes and arming wires were 
shipped separately and were only attached just before the 
actual placing of the bombs in the bomb bay of the airplane 
in contemplation of a bombing mission. Although the at- 
tachment of the bursters, fuzes and arming wires were 
essential parts in making the bomb a “complete round”, 
when the bomb bodies were filled with their incendiary 
mixtures they at once passed over into a more appropriate 
classification that was waiting to receive them. To hold 
otherwise would make the rates on bombs of all kinds in- 
applicable to the great mass of bomb shipments, for bombs 
are rarely shipped as a “complete round.” 

The absence of essential parts not affecting the identity 
of an article transported does not destroy its fundamental 
character from a transportation or tariff standpoint. Lake- 
wood Engineering Co. v. Director General, 57 1.C.C. 311. In 
that case the Commission observed that for purposes of 
definition and classification, a steam engine does not cease 
to be such because the governor is omitted, nor would shoes 
be anything but shoes, if shipped wihout buttons or laces. 
In Brunswick-Balke Collender Co., et al. v. Chicago Gt. 
Western R. Co., et al.. 179 1.C.C. 754, the shipments con- 
sisted of the complete parts for an all electric radio except 
the cabinet and tubes. There the shipper contended that the 
radio chassis as shipped was nothing more than an electri- 
eal appliance as it could not operate as shipped. The Com- 
mission rejected that contention and found that for trans- 
portation purposes the rates and ratings applicable to radio 
sets were proper. Again in Diamond T. Motor Company v. 
Michigan Central Railroad Co., et al., 200 LC.C. 599 the 
shipment consisted of one carload of motor-vehicle chassis, 
except batteries and tires. The shipper contended the 
articles did not constitute complete chassis. The Commis- 
sion held that the lack of tires and batteries did not destroy 
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the identity of the articles as chassis and found the rate on 
the complete article applied. See also Associated Telephone 
Co. Ltd., v. Chicago & North Western Ry. Co. (Charles M. 
Thomson, Trustee) et al., 251 I.C.C. 311. 

The conclusion is warranted and the record herein con- 
clusively demonstrates that the articles here involved were 
incendiary bombs and that they were listed as such in Item 
1820 of the classification. 

In view of the conclusion that incendiary bombs were in 
fact shipped and that they were specifically classified ren- 
ders it unnecessary to consider further rules 17 and 18 
because those rules could only apply where the article was 
not specifically classified. Also, with respect to rule 18 
it has been held repeatedly that rule 18 does not apply to 
articles that have the characteristics of any entity. Its 
application is to combinations of articles that are suitable 
or adaptable to separate uses. See Stewart & Stevenson 
Services Inc., v. Baltimore & O. R. Co. et al., 276 I.C.C. 
156, and cases cited therein. 

The carload classification rating under Item 1820 was first 
class but the respondents do not seek a first class rate. In- 
stead the respondents have made a detailed showing of 
motor-competitive exceptions ratings on incendiary and 
other bombs and the discussions between the railroad and 
Government representatives that led to section 22 agree- 
ments which further reduced the rates on Government ship- 
ments.” In 1937 the official territory carriers published an 
exceptions rating of 75 percent of first class on bombs 
and certain other items, with the same heading and com- 
modity description as appeared in Items 1S00 and 1820 of 
the classification. Those descriptions applied to the articles 
named regardless of whether they were fuzed or unfuzed so 
long as they were either explosive or incendiary or smoke, 
gas or tear producing. After Pearl Harbor, the railroads 
voluntarily made numerous rate concessions to the Govern- 


* Section 22 of the Interstate Commerce Act permits rate con- 
cessions to the Government that would otherwise be unlawful as 
preferences to shippers, being below the published tariffs. 
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ment. Among them was an agreement by the western and 
southern carriers to establish a rating of 75 percent of first 
class by exceptions to the classification on a list of ex- 
plosives and ammunition, including incendiary bombs, to, 
from and between points in southern, southwestern and 
western trunkline territories. It was established also on 
interterritorial shipments into and from official territory. 
Those ratings were made effective February 10, 1942, and 
remained in the tariffs throughout the period here involved. 
On August 7, 1942, the Traffic Executive Chairmen’s 
Committee was organized consisting of railroad representa- 
tives from various freight association territories. This 
committee was created at the request of the Office of De- 
fense Transportation for the purpose of quickly handling 
and disposing of proposals, initiated by Government 
agencies, covering rates or traffic practices of emergency 
character. The necessity of such a committee on the part 
of the railroads and the cooperative effort between that 
committee, the Federal Office of Defense Transportation 
and military agencies of the Government was outlined and 
thoroughly considered in the War Materials Reparation 
Cases, 294 LC.C. 5. Reference to that report of the Commis- 
sion has been made in this proceeding and it will not be 
repeated here except to say that the railroads presented in 
this record a detailed account of how section 22 quotation 
agreements applicable to the involved shipments came 
into existence. That they were relied upon and became 
the applicable basis of rates, this record leaves no doubt. 
Association of American Railroads (hereinafter referred 
to as A.A RB.) section 22 quotation No. 14-series applied, in 
general, within and between eastern, southern, western 
trunkline and southwestern territories. It gave the Govern- 
ment a reduced rate of 65 percent of first class, plus Ex 
Parte No. 148 increases, and also provided that if the tariff 
rate less land grant deductions, both statutory and section 
22 equalization agreements, produced a lower rate, the 
lower rate would apply. Trans-Continental Freight Bureau 
TCFB section 22 quotation No. 13-A applied to commodities 
originating at and consigned to points in Mountain Pacific 
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and Pacific Coast Territories other than as covered by 
A.A.RB. section 22 quotation No. 14-A. This gave the Govern- 
ment reduced rates on a specific mileage basis of rates set 
out in the quotation, being 65 percent of the first class 
scale approved by the Commission in Utah Shippers 
Traffic Assn. v. Atchison, T. & S. Ry. Co., 172 I.C.C. 306, 
plus general increases in Ex Parte Nos. 123 and 148 and 
also provided that if the net land grant rates made a lower 
rate on any shipment, the lower rate would apply. 

The foregoing 14-series and TCFB 13-A quotations were 
applicable on direct shipments, however, there also were 
transit shipments and the normal tariff for the use of a 
commercial shipper made no provision for transit privi- 
leges. On shipments stored either once or twice in transit 
and later reshipped to a port, A.A.R. section 22 quotation 
No. 31 series gave the Government a reduced rate basis. 
In general, it provided that on transit shipments to the 
port (inbound to the storage point and later outbound to 
the port or to another storage point and then later to a port) 
the Government would be charged on the 65 percent of first 
class basis as if there had been only a direct shipment from 
the first origin to the final port destination. A transit 
charge of 3.5 cents per 100 pounds was also provided at 
each storage point. The Government was permitted to 
match outbound shipments against inbound shipments to 
create the fictitious through movement, even though the 
articles in the outbound shipment were not the same articles 
that were in the inbound cars. Many of the shipments here 
involved were stored in transit at Huntsville, Ala., and later 
shipped to Searsport, Maine, and others were stored at 
Liberty Hall, S. C., for later shipment to Charleston, S. C. 

On the shipments to Searsport, two other section 22 
quotations were involved. A.A.R. section 22 quotation No. 
389 provided a reduced basis of export rates on direct ship- 
ments from various origins from which joint through 
domestic class rates were in effect. The Bangor & Aroo- 
stook Railroad issued its own section 22 quotation reducing 
rates to the Government for the portion of the haul between 
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Northern Maine Junction, Maine, and Searsport where no 
joint through domestic class rates were in effect. 

It appears clear from this record and the Commission 
should so find that the rates applicable to the involved ship- 
ments were those rates agreed upon by the authorized 
representatives of the railroads and the Government pur- 
suant to section 22 quotations except where lower charges 
result from exceptions to the classification rating of 75 
percent of first class, less land grant deductions, the latter 
basis would apply. 

Appendix A attached hereto shows the carriers basis of 
rates on the various shipments involved, the basis of rates 
claimed applicable by the Government, the first class rates, 
and 75 percent of first class as rated in the exceptions to 
the classification. Except for the instances where lower 
charges resulted from 75 percent of first class less land 
grant deductions, the rates shown on the carriers basis 
include the Ex Parte No. 148 increase of 6 percent. Thus 
the applicable rates do not exceed 65 percent of first class 
and in some instances they are only about 60 percent of 
first class. Under the Government basis as shown in ap- 
pendix A, the combination rule is assumed to apply and the 
highest rating is the empty aerial bomb case rated class 
375, 6 and 5 in the respective official, southern and western 
classifications. The column headed first class shows the 
first class rate on incendiary bombs in the applicable ter- 
ritory as rated in Item 1820 of the classification. The last 
column of appendix A shows what the 75 percent of first 
class exception rate would be before any land grant deduc- 
tion is allowed. 

Without passing upon the issue of estoppel, which is not 
before the Commission for its opinion, it can be said that 
this record contains some evidence which may prove help- 
ful to a determination of this question by the Court of 
Claims. 


It has been concluded that the articles shipped were 
incendiary bombs and that the applicable rates were 65 
percent of first class or less. The question of whether or 
not the rates found to have been applicable were just and 
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reasonable arises from the Government’s contention that 
if it is found that the applicable rate is based upon the first 
class carload rating named in Item 1820 of the classification, 
such rate is unreasonable to the extent that it exceeds the 
fifth class rate. Even on brief the Government makes refer- 
ence to the respondents seeking the first class rate which 
is not the case at all. 

The Government relies on United States v. N. Y., N. H. 
é H. R. Co., 355 U.S. 253 and United States v. Western 
Pacific Railroad Co., 352 U.S. 59 for the proposition that 
the respondents have the burden of proving not only the 
applicability but also the reasonableness of the rates sought. 
In that connection it is noted that the first cited case did not 
involve the issue of reasonableness of rates under section 1 
of the Interstate Commerce Act, and the second cited case 
concerns the matter of referral to this Commission of the 
instant proceedings. The respondents argue that this is 
the second time the question of reasonableness of the rates 
on these shipments has been before the Commission. Citing 
War Materials Reparation Cases, 294 I.C.C. 5. 

The respondents have presented evidence to indicate the 
extra care and expensive handling of the involved ship- 
ments. The cars required had to be of the best quality and 
condition. They had to be dust-proof, light-proof and spark- 
proof. It was shown that to supply such cars resulted in 
extra maintenance and other additional expenses. The 
volume of movement was heavy, 13,700 carloads of incen- 
diary bombs having been shipped in 1945 alone at an 
average weight of 68,000 pounds per car, which caused a 
car supply problem. Many times when cars were not up to 
the required condition the cars were rejected causing con- 
siderable empty mileage. Expensive inspection and mainte- 
nance procedures were effected in order to meet the rigid 
standards set by the Government arsenals. All cars had to 
be carefully cleaned. Thorough inspection of the outside 
of the car, particularly the running gear, the draft gear, 
and the brakes was also necessary. Special efforts were 
made to expedite the involved shipments by the railroads 
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not only to aid the war effort but also to get the munitions 
off their property. 

Although not required by the technical definitions of 
the Commission’s regulations for the transportation of ex- 
plosives and other dangerous articles, the Government had 
“Dangerous” Placards attached to the cars. On the face 
of the bills of lading for these shipments were the words 
“Dangerous Placards Applied”, some bore the additional 
notation “Handle Carefully Keep Fires Away”. The way- 
bills, which served as directions to the railroad personnel, 
were made out by the Government in the same manner and 
the same wording appeared on them. The Chief of the 
Bureau of Explosives testified that although the incen- 
diary bombs shipped without bursters and fuzes did not 
come within the regulations on the transportation of ex- 
plosives, did not mean that they were not in fact hazardous 
or dangerous or that no special care of handling should be 
given them in transportation. He agreed with the Chemi- 
cal Warfare Office when it required the dangerous plac- 
ards to be attached as being essential for the protection of 
the cargo and to facilitate handling at the ports of embarka- 
tion. From an operations standpoint, the fact that the 
Government directed dangerous placards to be affixed to 
the rail cars on the involved shipments, the railroads were 
compelled to handle the cars with the care and caution 
required by the Commission’s regulations on the movement 
of explosives and other dangerous articles. This proved 
to be more costly to the railroads especially when the yard 
congestion at the arsenals and the ports became so acute. 
The cars marked dangerous had to be separated from the 
engine and from the caboose by five cars not placarded 
as either dangerous or explosives under the railroad operat- 
ing rules. To avoid rough handling and for more safety in 
movement, it was the practice to bury dangerous cars in 
the middle of the train so as to reduce the danger of slack 
action from either end of the train. Cars with bomb loads 
were shoved to rest by the switch engine, rather than being 
released at all. At the Denver, Colo., yards which served 
Ladora, Colo., for example, the number of yardmasters and 
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assistant yardmasters were increased from 7 to 15 during 
the period March 1942 and March 1944. The number of 
switch engines increased to 55 or double the number pres- 
ently in service. At Searsport, Maine, the switching yards 
were filled to capacity many times and over 70 percent of 
the traffic was labeled explosives or dangerous. Yard and 
clerical forces tripled. Additional held was employed to 
protect shipments against tampering and sabotage. It was 
agreed among the experts who testified that the bombs con- 
taining both napalm gel and PT1 or magnesium mixture 
presented a hazard and a risk in transportation even though 
they were rendered nonexplosive. In the case of the M-76 
bomb loaded with PT1, exposure to water could initiate 
the fire because of the fine magnesium particles in the mix- 
ture. A leaking bomb was hazardous because the escaping 
inflammable vapors could be set off with only a spark. Fire 
from a train wreck or a hot box unnoticed before it de- 
veloped flames that reached the inside of the car were con- 
stant threats to disaster. There is no showing on this record 
of a serious accident arising from the transportation of 
incendiary bombs for which careful handling by the rail- 
roads must have contributed greatly. 

On the theory that the involved shipments consisted of 
bomb bodies and gasoline, the Government maintains that 
any rate which exceeds the rates on liquid gasoline is clearly 
unreasonable. However, there was no convincing evidence 
presented showing that the rates sought were in fact un- 
reasonable. A Government witness introduced exhibits 
showing, among other things, the rates, charges, ton mile 
and car mile earnings on a list of commodities such as gaso- 
line in drums, bomb bodies, rubber cement, lacquer paint, 
and sand loaded bombs figured on a mileage basis of 2,084 
miles from Baldwin, Ark., to Stockton, Calif., and 143.8 
miles from Clover to Wendover, Utah. The lead commodity 
on the exhibits is incendiary bombs. The witness stated the 
purpose of the exhibits was merely to show the comparative 
earnings on these particular commodities under the present 
tariffs. The witness disclaimed any contention that the 
various commodities listed were comparable commodities 
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transportationwise with whatever the commodity involved 
was determined to be. He agreed that the rate shown 
for incendiary bombs was a first class rate, which is 
not the rate sought in this proceeding, and the rates 
shown on the other commodities listed were commodity 
rates. No claim was made as to whether the rates 
shown were ever found to be on a maximum reasonable basis 
nor that any movement of such commodities ever occurred 
between the origins and destinations shown. Moreover, 
there was no proof offered of comparable transportation 
characteristics of the commodities listed with incendiary 
bombs. Despite this record the Government on brief at- 
tempts to make the point that a comparison of the lower 
commodity rates with the first class rate on incendiary 
bombs shows the charges under the latter rate are un- 
reasonably high. The Commission has consistently held 
that merely instancing rates, without showing that the 
commodities on which they apply are similar from a trans- 
portation standpoint, is of little probative value in 
determining the reasonableness of rates. See Marine Engi- 
neering & Supply Co. v. Pacific E. Ry. Co., 292 1.C.C. 336- 
337. 

The evidence shows that the classification exceptions 
basis of 75 percent on commercial explosives and repre- 
senting a reduction of 25 percent in the first class rates on 
ammunition in carloads agreed to by the authorized Gov- 
ernment representatives, were established to meet motor 
carrier competition during the early 1930’s. At that time 
the rail carriers were in need of increased revenues and 
the motor carriers were not generally under any regulation. 
After full negotiation between representatives of the rail- 
roads and the War and Navy Departments a further con- 
cession in the rates was given by the railroads of 10 per- 
centage points culminating in the 65 percent of first class 
section 22 quotation agreements. From a review of the 
exchange of correspondence, the various proposals and the 
final quotations that were issued and agreed to after con- 
ferences, all of which are a part of this record, it seems 
clear that incendiary bombs were grouped together with 
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the various other commodities named, including both ex- 
plosive and nonexplosive: articles, all of which received 
the same rate concession on the 65 percent basis of first 
class. 

On the basis of this record and considering all the circum- 
stances which attended the movement of the involved ship- 
ments, the conclusion is warranted that the rates found 
herein to be applicable did not exceed the maximum of 
reasonableness. The Commission should find, therefore, 
that the rates found herein to be applicable were just and 
reasonable and otherwise lawful. 


Aprrenvix A 
Bates in cents per 100 pounds 
Class Rates Governed By Southern Classification except as noted. 


Carriers basis 
(65 percent 
Ist class except Gov't 


as noted) Basis 


Charleston, 8.C. 
(direct) 


land grant 

deduction) 
106.5 

(75 percent 1st 

class less land 

grant deduc- 

tion) 

Ladora, Colo. 1 i ™e298 


‘untsville, Ala.) 
Ladora, Colo. Searsport, Maine 290 433 
(direct) 
Huntsville, Ala. Searsport, Maine 205.5 300 225 
Marion, Ohio Searsport, Maine 118 ™187 140 
Baldwin, Ark. ee Stockton, 5l4 @790 —— 


Clover, Utah Wendover, Utah 103 175 


Subject to additional 3.5 cents per 100 pounds for storage in transit. 

Governed by Official Classification. 

®Governed by Western Classification. 

No joint through class rates in effect. Class factors beyond Brunswick, 
Maine, are governed by Official Classification. 
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Isterstare ComMERcE ComMMIssIon 
No. 32130? 


Ustrep Srares oF AMERICA 
v. 


Wesrersx Pacrric Ramzoap Company 
Decided December 17, 1959. 


Rates charged on numerous carload shipments of incen- 
diary bombs without bursters, fuzes, and arming wires, 
moved from and to various points in the United States, 
found applicable, and not shown to have been unjust, un- 
reasonable, or otherwise unlawful. Proceedings discon- 
tinued. 

Morton Hollander, Lewis A. Dille, George Cochran Doub, 
and Pauline B. Heller for petitioner. 


Kenneth F. Burgess, George Ragland, Jr., D. Robert 
Thomas, J. Edgar McDonald, Richard A. Hollander, Law- 
rence Cake, Raymond A. Negus, James R. Bliss, L. W. 
Wickes, William M. Houston, and John F. Reilly for re- 


spondents. 
Report or THE ComMIssIoN 


Drvisiox 3, Coxtsaussionzrs Freas, Hurcurnson, AND 
McPuesgsox By Divisio 3: 


Exceptions to the report proposed by the examiner were 
filed by the petitioner, and the respondents replied. We 
have heard the parties in oral argument. Exceptions and 
requested findings not specifically discussed in this report 
nor reflected in our findings or conclusions have been con- 
sidered and found not justified. 


? This report embraces also No. 32131, United States of America 
v. Seaboard Air Line Railroad Company, and No. 32132, United 
States of America v. Bangor & Aroostook Railroad Company. 
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These proceedings are before us upon petitions of the 
Federal Government, filed by the Department of Justice on 
March 7 and March 11, 1957, respectively, pursuant to an 
order of the United States Court of Claims dated January 
16, 1957. That order suspended proceedings before the 
Court pending a determination by this Commission as to 
the proper rates to be applied to the shipments later de- 
scribed, together with such further findings or report as the 
Commission might deem advisable.* The proceedings were 
heard on a common record and will be disposed of in one 
report. 

The shipments in these proceedings consisted of iron or 
steel aerial bomb bodies filled with napalm gel in the 100- 
pound M-47A2 bomb bodies, and PT1 gel in the 500-pound 
M-76 bomb bodies. All the bomb bodies were shipped 
filled, and all were shipped without bursters, fuzes, and 
arming wires attached. 


No. 32130 covers 11 carloads of 100-pound bomb bodies, 
type M-47. Seven of these shipments originated at Bald- 
win, Ark., on July 31 and August 1, 1950, and moved to 
Stockton, Calif., and four moved from Clover, Utah, to 
Wendover, Utah, during January and May 1948. 


No. 32131 concerns 39 carloads of M-47 bomb bodies. 
One shipment moved from Huntsville, Ala., to Charleston, 
S.C., on June 1, 1944; one moved from Ladora, Colo., to 
Charleston on August 1, 1944; and 37 originated at Ladora, 
moved to Huntsville for storage in transit, and were sub- 
sequently forwarded to Charleston during May and June 
1944. 

No. 32132 concerns 75 carloads of M-47 bomb bodies and 
23 carloads of the M-76 type. Of the M-47 shipments, 18 


2 The order of the Court of Claims, dated January 16, 1957, was 
entered pursuant to the mandate of the United States Supreme 
Court in United States v. Western Pacific Railroad Co., 352 U. S. 
59 (1956). Therein the Supreme Court held that, pursuant to the 
doctrine of primary jurisdiction, the questions as to the applica- 
tion and reasonableness of rates should both be referred to the 
Commission. 
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moved from Huntsville to Searspost, Maine, on and be- 
tween May 21 and June 17, 1944; 39 moved from Ladora 
to Searsport on and between June 15 and 20, 1944; and 18 
originated at Ladora, moved to Huntsville for storage in 
transit, and subsequently moved to Searsport on and be- 
tween April 29 and May 16, 1944. The 23 carloads of the 
M-76 type moved from Marion, Ohio, to Searsport on May 
13 and 15, 1944. 


In each instance the Government was billed for the trans- 
portation charges, and they were paid without audit, pur- 
suant to section 322 of the Transportation Act of 1940. In 
the case of the defendant Western Pacific Railroad Com- 
pany, the Government declined payment of subsequent 
claims for additional charges. With regard to the other 
two respondents, the Government, after post-audit, made 
deductions against these respondents on other shipments on 
the basis of alleged overcharges already paid. The respond- 
ents brought suit in the Court of Claims for the amounts 
which they contend the Government owes under rates urged 
by them to have been applicable. 


The Government contends (1) that the articles shipped 
were not incendiary bombs since they were not complete 
with bursters, fuzes, and arming wires; (2) that the ship- 
ments consisted of steel aerial bomb body cases filled with 
thickened gasoline; and (3) that the applicable, just, and 
reasonable rates were the rates which applied either on 
steel bomb bodies or on liquid gasoline in drums. 


The rail respondents contend (1) that the articles trans- 
ported were incendiary bombs; (2) that the applicable 
rates were 65 percent of first class pursuant to section 22 
quotation agreements between the railroads and the 
Government (or exceptions-to-classification basis of 75 per- 
cent of first class when lower); and (3) that the rates 
sought to be applied by the respondents are just and rea- 
sonable. 


The issues presented for determination include (1) what 
the articles were, (2) the applicable rates, and (3) whether 
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the applicable rates were just and reasonable if it is found 
that they exceeded the rates on steel bomb bodies or liquid 
gasoline in drums. 

Copies of the Government bills of lading for all the con- 
sidered shipments described these articles as bombs, and 
most of the bills described the commodity as incendiary 
bombs. A typical example reads as follows: 


Fireworks, Bombs, Incendiary 100 Ib., M4742, NP 
filled, w/o burster fuze or wire. 


The Government points to the well-settled rule that the 
description on the bill of lading is not conclusive as to the 
true nature of the commodity shipped. According to War 
Department Technical Manual TM9-1980, entitled “Bombs 
for Aircraft,” dated November 1944, bombs are classified, 
depending upon the filler, as explosive, chemical, and inert. 
A further breakdown shows that chemical bombs are classi- 
fied, according to the type of filler, as gas, smoke, and incen- 
diary. The bomb was developed to meet the requirements 
of the Air Force for bombardment purposes, and was de- 
signed to provide maximum efficiency after release from 
the bomb bay of the airplane. The body of the bomb is 
made of \%¢-inch sheet metal rolled and lap-welded into a 
cylindrical shape about 8 inches in diameter. The nose is 
hemispherical and welded to the body, as is the box-type 
tail fin assembly which forms the tail taper of the bomb 
body. The over-all length is 45 inches, excluding the fuze. 
Instructions specifically required the burster, fuze, and arm- 
ing wire, which if attached would make each bomb a com- 
plete round, to be packed and shipped separately. Attach- 
ment was to be made just prior to the loading of the bombs 
in the bomb bay of the airplane. 

The M-47A2 bomb is loaded with a 40-pound charge of 
gelled gasoline or napalm gel. The complete round weighs 
69 pounds. According to the bills of lading, there were 
many instances where S10 bombs were loaded in a car 
with a total weight of $2,215 pounds. 

The M-76 bomb consists of the body for a 500-pound 
general-purpose bomb modified for field assembly of burster 
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and igniter, and loaded with a gasoline gel-magnesium mix- 
ture. As released, the bomb weighs 475 pounds, including 
180 pounds of incendiary mixture. Maximum loads show 
200 of these bombs to a car with a total weight of 98,016 
pounds. 

Napalm gel was used as the filler in the 100-pound bombs. 
This gel is composed of about SS percent gasoline and 12 
percent napalm thickener, which consists of a granular 
powder of aluminum soap and certain acids. When the 
powder is stirred into gasoline it produces a gel. 

The PT1 gel used in the 500-pound bombs is produced 
by mixing crude magnesium dust paste, coarse magnesium, 
petroleum oil extract, petroleum pressure distillate, borium 
nitrate, ammonium perchlorate, isobutyl methocrylate poly- 
mer AE, and gasoline, in specified proportions. 

The M-47 type bombs were packed in a specially built 
wooden box for shipment, one to a box, and filled with the 
napalm gel, a highly inflammable mixture. The M-76 
bombs were filled with the PT1 gel, also highly inflammable, 
and when shipped they were not crated. 


On exceptions to the examiner’s proposed report, the 
petitioner argues that the examiner erred in failing to find 
that the rates charged were unreasonable to the extent they 
exceeded the rates on liquid gasoline, and maintains that 
these articles should more properly have been called “con- 
tainers filled with thickened gasoline.” This argument over- 
looks the fact that a bomb body is obviously not just an 
ordinary container and that the filler used in each of the 
bombs was significantly different from ordinary gasoline. 


The respondents point out that throughout the entire 
period in which these shipments moved, 1944 to 1950, the 
consolidated freight classification provided a specific rating 
for incendiary bombs. The Government argues that the 
rating for incendiary bombs was not applicable because the 
articles were not explosive and not subject to the Commis- 
sion’s regulations on explosives and other dangerous arti- 
cles. The Government submits that the articles were 
properly ratable as combination articles in accordance with 
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rule 18 * of the consolidated classification ; that is, as empty 
steel aerial bombs or gasoline, n.o.i.b.n.,* whichever results 
in the higher basis. 
Empty steel aerial bomb cases and gasoline, n.0.i.b.n., 
were rated as follows in the consolidated classification : 
Official Southern Western 


classification classification classification 
Item Commodity el: class class 


1895 Steel, aerial bomb, 
cases, empty 37.5 


36405 Gasoline, N.O.I.B.N. 5 37.5 
in steel drums 


Charges on the basis of rule 18, if applicable, would re- 
flect the ratings on empty steel bomb cases, which is the 
basis paid by the Government to the respondents for the 
transportation of the considered shipments. If rule 18 is 
found inapplicable, the Government contends that the arti- 
cles are in any event ratable under rule 17 * of the classifica- 
tion as analogous to dummy bombs, described in item 1875 
of the classification, producing the same ratings as de- 
scribed above for the empty aerial bomb cases. Neither rule 


3 Rule 18 provides: 
CoMBINATION ARTICLES 
When not specifically classified, articles which have been 

combined or attached to each other will be charged at the rat- 
ing for the highest classed article of the combination, and on 
shipments subject to carload rating the minimum weight will 
be the highest minimum weight provided for such highest rate 
or rating. 

*N.o.i.b.n. means not otherwise indexed by name. 

5 Rule 17 of the classification reads as follows: 

CLassIFICATION By ANALOGY 
When articles not specifically provided for, nor embraced in 

the classification as articles “NOIBN”, are offered for trans- 
portation, carriers will apply the classification provided for 
articles which, in their judgment, are analogous; in such cases 
agents must report facts to proper officer of Freight Depart- 
ment in order that rating applied may be verified and neces- 
sary classification provided. This rule will not apply in con- 
nection with ratings or rates published in Exceptions to the 
Classification or in commodity tariffs. 
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17 nor rule 1S would apply if the article was specifically 
classified. 


The history of the classification ratings was described by 
a railroad witness. The earliest specific item for incendiary 
bombs was published in the consolidated classification in 
1928 as a result of conferences between the classification 
committees of the railroads and various representatives of 
the Army, Navy, and Federal Trade Board. At that time 
the classification did not name any ratings on bombs that 
were explosive, leaving it to the individual railroads to 
provide their own ratings or rates for such articles. It was 
brought out at the conferences in 1927, however, that the 
bombs which were filled with various chemicals were 
shipped without bursters or fuzes, being therefore non- 
explosive as shipped. As a result of the conference, it was 
agreed to publish classification ratings under the heading 
“Ammunnition, Not Explosive,” for incendiary bombs or 
mines, nonpoisonous smoke bombs or mines, and bombs or 
mines charged with poisonous chemicals, all on a basis of 
one and one-half times first class, any quantity. Those 
ratings were established in 1928 and continued in that form 
until 1931. 

In 1929 and 1930 the Government sought to have classifi- 
eation ratings published for application on bombs that were 
explosive, and the carriers agreed to that change. In the 
process of applying the agreement, the Government pro- 
posed that the then-existing headings of “Ammunition, 
Explosive” and “Ammunition, Not Explosive” be changed. 
It proposed that the former heading be expanded to read 
“Ammunition, Explosive, Incendiary, or Gas-, Smoke- or 
Tear-Producing.” Thus, that heading was no longer to be 
restricted to explosive items, and was to include incendiary, 
gas-, smoke-, or tear-producing articles which were not ex- 
plosive. The Government’s proposal, therefore, noted 
expressly that the former item covering non-explosive in- 
cendiary bombs would be eliminated because it was covered 
in the new item. These changes, proposed by the Govern- 
ment and agreed to by the railroads, were published in 
1931 and later became item 1820 of the classifications in 
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effect during the period from 1944 to 1950 when the con- 
sidered shipments moved. 

It is customary classification practice to group many 
articles together for a single classification rating. An il- 
lustration of such a grouping appears when the heading 
of item 1800, with the commodities thereunder, is compared 
with the heading in item 1870 and that group of commodi- 
ties. Item 1870 provides for “Ammunition, Not Explosive, 
Incendiary, Gas, Smoke nor Tear Producing:”, and under 
this main heading are grouped various kinds of ammunition 
described as practice, dummy, or empty. With respect to 
bombs or mines, items 1875 and 1895 are examples: 


1875 Bombs or mines, dummy, sand-loaded or solid, 
in boxes. 


1895 Bomb bodies, bomb body parts, NOIBN, iron or 
steel, or aerial bombs, empty, loose or in packages. 


All of the articles under the main heading of item 1870 
have a lower classification rating than the articles listed 
under item 1800. Items 1875 and 1895 show a carload 
classification rating of class 3714 in official territory, class 
6 in southern territory, and class 5 in western territory. 
Item 1820 shows a carload rating of first class in all 
territories. 

The Government argues that these articles were not in- 
cendiary bombs, and that they do not come within the 
description under item 1820. This item, headed “Bombs or 
mines,” is a subheading under item 1800 “AMMUNITION, 
Explosive, Incendiary, or Gas, Smoke or Tear Producing,” 
which refers to note 1, item 1805. Note 1 of item 1805 makes 
the shipments subject to rule 39, which, insofar as here 
pertinent, provides as follows: 


Explosives or other dangerous articles will only be 
handled and transported by: 


1. Rail carriers * * ° in accordance with rules and 
regulations prescribed by the Interstate Commerce 
Commission as published in Agent, S. W. Topping’s 
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Freight Tariff No. 4 I.C.C. No. 4, supplements thereto 
and reissues thereof. 


The Government contends that for item 1$20 to apply the 
articles must be ammunition which is explosive, incendiary, 
or gas-, smoke-, or tear-producing; that they must be sub- 
ject to the Commission’s regulations on explosives and 
other dangerous articles; and that they must be bombs or 
mines. 

The articles when shipped were nonexplosive. The 
napalm gel filler in the M-47 bomb bodies was a highly in- 
flammable and combustible material, the product of exten- 
sive research. It was designed and manufactured for 
incendiary pruposes and was capable of setting something 
on fire if properly triggered. It was not capable of spon- 
taneous combustion, an outside agent being required to set 
it on fire. On exceptions, the petitioner argues that the 
examiner erred in finding that the bomb bodies were filled 
with an incendiary mixture, but the evidence clearly sup- 
ports the examiner’s finding to that effect. It appears that 
the Government has taken a very narrow view of what the 
word incendiary means. A War Department Technical 
Manual, TM9-1904, dated March 2, 1944, gives a definition 
of an incendiary bomb. Under the heading “Definition,” it 
reads: “Incendiaries are combustible materials which are 
burned with intent to cause destruction of buildings, crops, 
food, ammunition, or materials of military importance.” 
After the definition of incendiaries, the manual points out 
that an M-47 type chemical bomb with an incendiary filler 
is an example of an incendiary bomb. The Government 
insists, however, that the article does not become an incen- 
diary bomb until it is a “complete round,” capable of 
functioning effectively; that is, when the burster, fuze, and 
arming wire are attached. It also argues this point on 
exceptions, maintaining that the examiner erred in finding 
that the absence of those essential parts did not affect the 
identity of the articles shipped, and in finding that the bomb 
body became a finished article when filled with thickened 
gasoline. 

It is true that the Bureau of Explosives, which enforces 
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the Commission’s regulations on the transportation of ex- 
plosives and other dangerous articles, ruled that the bomb 
case filled with napalm gel was not subject to the regula- 
tions if shipped without the burster, fuzes, and arming 
wires. This does not mean, however, that the articles were 
thereby removed from item 1820 of the classification. It is 
the character or nature of an article when it is tendered 
for shipment that determines the applicable rate or rating. 
These articles were not empty bomb cases, nor were they 
simple containers filled with gasoline. The bomb cases were 
filled with napalm gel or PT1 mixture for shipment, and at 
that point became finished articles, or bombs, since no 
further processing, manufacturing, or fabrication was 
necessary. Although the attachment of the bursters, fuzes, 
and arming wires was necessary to make the bomb a “com- 
plete round,” the articles become bombs when the bomb 
bodies were filled with their incendiary mixtures. To hold 
otherwise would make the rates on bombs of all kinds in- 
applicable to the great mass of bomb shipments, for bombs 
are rarely shipped as a “complete round.” 

The absence of essential parts not affecting the identity 
of an article transported does not destroy its fundamental 
character for rate-making or tariff-interpretation purposes. 
Lakewood Engineering Co. v. Director General, 57 I.C.C. 
311. In that proceeding the Commission observed that for 
purposes of definition and classification, a steam engine 
does not cease to be such because the governor is omitted, 
nor would shoes be anything but shoes if shipped without 
buttons or laces. In Brunswick-Balke-Collender Co. v. Chi- 
cago G. W. R. Co., 179 I.C.C. 754, the shipments consisted 
of the complete parts for an all-electric radio, except the 
cabinet and tubes There the shipper contended that the 
radio chassis as shipped was nothing more than an electri- 
cal appliance as it could not operate as shipped. The con- 
tention was rejected, and it was found that for transporta- 
tion purposes the rates and ratings applicable to radio sets 
were proper. It is common knowledge that a battery is 
essential for the operation of an automobile, but it could 
hardly be argued successfully that an automobile becomes 
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something else if it is shipped without a battery. See 
Diamond T. Motor Co. v. Michigan Central R. Co., 200 I.C.C. 
599, wherein it was held that a motor-vehicle chassis did not 
lose its identity as such even though shipped without tires 
and batteries. See Also, Associated Teleph. Co. v. Chicago 
& N.W. Ry. Co., 251 1.C.C. 311. 

We find that the articles here concerned were incendiary 
bombs, and that they were listed as such in item 1820 of the 
classification. It is thus unnecessary to consider rules 17 
and 18 for the reason that they could apply only where the 
article was not specifically classified. Moreover, rule 18 
does not apply to articles that have the characteristics of 
any entity; its application is to combinations of articles 
that are suitable or adaptable to separate uses. See Stewart 
& Stevenson Services, Inc. v. Baltimore € O. R. Co., 276 
LC.C. 156, and cases cited therein. 

As stated, the carload classification rating under item 
1820 was first class, but the respondents do not seek the 
application of first-class rates. Instead, they have made a 
detailed showing of motor-competitive exceptions ratings 
on incendiary and other bombs, and of the discussions be- 
tween representatives of the railroads and the Government 
that led to section 22 agreements which further reduced 
the rates on government shipments.’ In 1937, the official- 
territory carriers published an exceptions rating of 75 per- 
cent of first class on bombs and certain other items, with the 
same heading and commodity description as appeared in 
items 1800 and 1820 of the classification. Those descriptions 
applied to the articles named regardless of whether or not 
they were fuzed so long as they were explosive, incendiary, 
or smoke-, gas-, or tear-producing. After Pearl Harbor, 
the railroads voluntarily made numerous rate concessions 
to the Government. Among them was an agreement by the 
western and southern carriers to establish a rating of 75 
percent of first class by exceptions to the classification on a 
list of explosives and ammunition, including incendiary 


* Section 22 of the Interstate Commerce Act permits rate con- 
cessions to the Government that would otherwise be unlawful under 
other provisions of the act. 
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bombs, to, from, and between points in southern, south- 
western, and western trunkline territories. The rating was 
established also on interterritorial shipments into and from 
official territory. Those ratings were made effective on 
February 10, 1942, and remained in the tariffs throughout 
the period here concerned. 

On August 7, 1942, the Traffic Executive Chairmen’s 
Committee was organized, consisting of railroad represent- 
atives from various freight association territories. This 
committee was created at the request of the Office of De- 
fense Transportation for the purpose of handling and 
disposing of proposals, initiated by Government agencies, 
covering rates or traffic practices of an emergency char- 
acter. The necessity for such a committee, and the coopera- 
tive effort of that committee, the Office of Defense Trans- 
portation, and military agencies of the Government, were 
outlined and thoroughly considered in War Materials 
Reparation Cases, 294 I.C.C. 5. The respondents spread on 
the instant record a detailed account of how section 22- 
quotation agreements applicable to the shipments here 
concerned came into existence. They were relied upon and 
became the applicable rate bases. 

The Association of American Railroads’ (A.A.R.) section 
22 quotation, No. 14 series, applied, in general, within and 
between eastern, southern, western trunkline, and south- 
western territories. It gave the Government a reduced rate 
of 65 percent of first class, plus Ex Parte No. 148 increases, 
and also provided that if the exceptions basis less land- 
grant deductions (whether statutory or under equalization 
agreements) produced lower charges, the latter would 
apply. Transcontinental Freight Bureau section 22 quota- 
tion No. 13-A applied to commodities originating at and 
consigned to points in mountain-Pacific and Pacific coast 
territories, other than those covered by the above- 
mentioned section 22 quotation No. 14 series. This gave the 
Government reduced rates on a specific mileage basis set 
out in the quotation, which was 65 percent of the scale ap- 
proved by the Commission in Utah Shippers Traffic Assn. 
v. Atchinson, T. € S. F. Ry. Co., 172 1.C.C. 306, plus general 
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increases authorized in Ex Parte Nos. 123 and 148, pro- 
vided that if the net land-grant rates made a lower charge 
on any shipment, the latter would apply. 

The foregoing No. 14 series and No. 13-A quotations 
were applicable on direct shipments. There were also 
transit shipments, however, and the normal tariff for the 
use of commercial shippers made no provision for transit 
privileges on this traffic. On shipments stored either once 
or twice in transit and later reshipped to a port, the 
A.AR’s section 22 quotation No. 31 series gave the Gov- 
ernment a reduced rate basis. In general, it provided that 
on transit shipments to the port (inbound to the storage 
point and later outbound to the port, or to another storage 
point and afterward to a port) the Government would be 
charged on the 65-percent basis as if there had been only 
a direct shipment from the first origin to the final port 
destination, plus a transit charge of 3.5 cents per 100 
pounds at each storage point. The Government was per- 
mitted to match outbound shipments against inbound ship- 
ments to create the fictitious through movement, even 
though the articles in the outbound shipment were not the 
same articles that were in the inbound cars. Many of the 
instant shipments were stored in transit at Huntsville and 
later shipped to Searsport, and others were stored at 
Huntsville and at Liberty Hall, S. C., for later shipment 
to Charleston. 

On the shipments to Searsport, two other section 22 
quotations were involved. A.A-R. section 22 quotation No. 
389 provided a reduced basis of export rates on direct ship- 
ments from various origins from which joint through 
domestic class rates were in effect. The Bangor & 
Aroostook Railroad Company issued its own section 22 
quotation which provided for reduced rates to the Govern- 
ment for the portion of the haul between Northern Maine 
Junction, Maine, and Searsport, where no joint through 
domestic class rates were in effect. 


We further find that the applicable rates on the con- 
sidered shipments were those agreed upon by the author- 
ized representatives of the railroads and the Government 
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pursuant to section 22 quotations, except that where lower 
charges resulted from the execptions to the classification 
rating of 75 percent of first class, less land-grant dedue- 
tions, the latter basis applied. 

Appendix A hereto shows the carriers’ basis of rates on 
the various shipments here concerned, the basis of rates 
claimed to have been applicable by the Government, the 
first-class rates, and 75 percent of first class as rated in the 
exceptions to the classification. Except for the instances 
where lower charges resulted from 75 percent of first class 
less land-grant deductions, the rates shown on the carriers’ 
basis include the Ex Parte No. 148 increase of 6 percent. 
Thus, the applicable rates do not exceed 65 percent of first 
class, and in some instances they are only about 60 percent 
of first class. Under the Government basis as shown in ap- 
pendix A, the combination rule is assumed to apply, and 
the highest rating is that on the empty aerial bomb case 
rated class 37.5, class 6, and class 5 in the respective official, 
southern, and western classifications. The column headed 
first class shows the first-class rate on incendiary bombs in 
the territory concerned as rated in item 1820 of the classifi- 
cation. The last column of the appendix shows the excep- 
tions rate of 75 percent of first class without any land-grant 
deduction. 

We reach now the issue whether the applicable rates of 
65 percent of first class or less on these incendiary bombs 
were unjust or unreasonable. The Government relies on 
United States v. N. Y., N. H. & H. R. Co., 355 U.S, 253, and 
United States v. Western Pacific Railroad Co., 352 U.S. 59, 
for the proposition that the respondents have the burden 
of proving, not only the applicability, but also the reason- 
ableness of the rates claimed. Those cases, however, are of 
little help on this issue. The first was not concerned with 
an issue of reasonableness of rates under section 1 of the 
Interstate Commerce Act, and the second concerned the 
matter of referral to this Commission of the instant pro- 
ceedings. The respondents cite the War Materials Repara- 
tion Cases, supra, and argue that this is the second time the 
question of reasonableness of the rates on these shipments 
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has been before the Commission. On exceptions, the peti- 
tioner argues that the examiner erred in finding that the 
petitioner had presented no convincing evidence that the 
item 1820 rates were unreasonable, that he erred in failing 
to find that the respondents had the full and direct burden 
of establishing the reasonableness of those rates, and that 
he erred also in failing to find that, even if the petitioner 
failed to prove that the rates were unreasonable, the re- 
spondents still have the burden of establishing the reason- 
ableness of the item 1820 rates. As will appear in the dis- 
eussion below, the respondents have presented clear and 
abundant proof, both as to the applicability of the rates in 
issue and as to their reasonableness. 

The evidence shows the unusual care and expensive han- 
dling which were necessary in moving these shipments of 
incendiary bombs. The cars had to be of the best quality 
and condition, and they had to be dust-proof, light-proof, 
and spark-proof. To supply such cars required additional 
maintenance and other expenses. The volume of movement 
was heavy, 13,700 carloads of incendiary bombs having 
been shipped in 1945 alone, which caused a car-supply prob- 
lem. Many times when cars were not up to the required 
condition the ears were rejected, causing considerable 
empty mileage. Expensive inspection and maintenance pro- 
cedures were effected in order to meet the rigid standards 
set by the Government arsenals. All cars had to be care- 
fully cleaned. Thorough inspection of the outside of the 
car, particularly the running gear, the draft gear, and the 
brakes, was also necessary. Special efforts were made by 
the railroads to expedite the shipments, not only to aid the 
war effort, but also to get the munitions off their property. 

Although not required to do so by the technical defini- 
tions of the Commission’s regulations for the transporta- 
tion of explosives and other dangerous articles, the 
Government had “Dangerous” placards attached to the 
cars. On the face of the bills of lading for these shipments 
were the words “Dangerous Placards Applied,” while some 
bills bore the additional notation, “Handle Carefully Keep 
Fires Away.” The waybills, which served as directions to 
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the railroad personnel, were made out by the Government 
in the same manner, and the same wording appeared on 
them. The Chief of the Bureau of Explosives testified that 
although the incendiary bombs shipped without bursters 
and fuzes did not come within the regulations for the 
transportation of explosives, this did not mean that they 
were not in fact hazardous or dangerous, nor did it mean 
that no special care was necessary in transporting them. 
He agreed with the Chemical Warfare Office that it was 
essential for the dangerous placards to be attached for the 
protection of the cargo and to facilitate handling at the 
ports of embarkation. 

Because of the placards, the railroads were compelled to 
handle the cars with care equal to that required by the 
Commission’s regulations for the movement of explosives 
and other dangerous articles. This added to the transpor- 
tation cost, especially when the yard congestion at the 
arsenals and the ports became acute. Under the railroads’ 
operating rules, the cars marked dangerous had to be 
separated from the engine and from the caboose by five 
cars that were not carrying either dangerous or explosives 
placards. To avoid rough handling and for greater safety 
in movement, it was the practice to “bury” dangerous cars 
in the middle of the train, thus reducing the danger of slack 
action from either end of the train. Cars with bomb loads 
were shoved to rest by the switch engine, rather then 
merely being released. The number of yardmasters and 
assistant yardmasters at the Denver, Colo., yards, which 
served Ladora, was increased from 7 to 15 during the 
period from March 1942 to March 1944, and the number of 
switch engines was increased to 55, or double the number 
presently in service. While these increases were due in 
part to the large volume of traffic, they were accentuated by 
the necessary service in giving special handling to the con- 
sidered traffic and other dangerous articles produced at 
Ladora. 

At Searsport, the switching yards were filled to capacity 
many times, and over 70 percent of the traffic was labeled 
explosives or dangerous. Yard and clerical forces were 
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tripled. Additional help was employed to protect shipments 
against tampering and sabotage. It was agreed among the 
experts who testified that the bombs containing both 
napalm gel and PT1 or magnesium mixture presented a 
hazard in transportation, even though they were nonex- 
plosive. In the case of the M-76 bomb loaded with PT1, 
exposure to water could have initiated the fire because of 
the fine magnesium particles in the mixture. A leaking 
bomb was hazardous because the escaping inflammable 
vapors could have been ignited by a spark. Fire from a 
train wreck, or a hot box unnoticed before it developed 
flames that reached the inside of the car, were constant 
threats of disaster. There is no indication of a serious acci- 
dent arising from the transportation of incendiary bombs, 
a result toward which the careful handling by the railroads 
contributed greatly. 

On exceptions, the petitioner argues that the assailed 
rates were unreasonable to the extent that they exceeded 
those on liquid gasoline, and that the extra care and expen- 
sive handling was not more than that accorded gasoline. 
There is no showing that shipments of gasoline are ac- 
corded the same care in handling as that set forth above. 
A Government witness introduced exhibits showing, among 
other things, the rates, charges, and earnings on a list of 
commodities, such as gasoline in drums, bomb bodies, rubber 
cement, lacquer paint, and sand-loaded bombs, based on a 
mileage of 2,084 miles from Baldwin, Ark., to Stockton, 
Calif., and 143.8 miles from Clover to Wendover, Utah. 
The lead commodity on the exhibits is incendiary bombs. 
The witness stated that the purpose of the exhibits was 
merely to show the comparative earnings on these particu- 
lar commodities under the present tariffs. He disclaimed 
any contention that the transportation characteristics of 
the various commodities listed were comparable to those of 
incendiary bombs. No claim was made that any of the rates 
shown had been found to be on a reasonable maximum 
basis. We have found frequently that merely comparing 
rates, without showing that the commodities on which they 
apply have similar transportation characteristics, is of 
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little probative value in determining the reasonableness of 
rates. See Marine Engineering ¢ Supply Co. v. Pacific E. 
Ry. Co., 292 I.C.C. 336-337. 

The classification-exceptions basis of 75 percent of first 
class on commercial explosives and ammunition, agreed to 
by the authorized Government representatives, was estab- 
lished to meet motor-carrier competition during the early 
1930’s. At that time the rail carriers were in need of in- 
creased revenues, and the motor carriers were not generally 
under governmental regulation. After full negotiation be- 
tween representatives of the railroads and the War and 
Navy Departments, a further concession in the rates was 
made by the railroads of 10 percentage points, culminating 
in the section 22 quotation agreements on the basis of 65 
percent of first class. The incendiary bombs were grouped 
together with the various other commodities named, includ- 
ing both explosive and nonexplosive articles, all of which 
received the same rate concession on the basis of 65 percent 
of first class. On this record, that basis is not shown to have 
exceeded the maximum of reasonableness. 


We conclude that the articles shipped were incendiary 
bombs, that the applicable rates were those sought by the 
railroads as explained above, and that such rates are not 
shown to have been unjust, unreasonable, or otherwise 
unlawful for application on the considered shipments. The 
proceedings will be discontinued. 


class, except as noted) 


Carriers’ basis 
(65 percent of first 
Government basis 


From 
Ladora, Colo. 


Ladora, Colo. 
Huntsville, Als. 
Ladora, Colo. 


Ladora, Colo. 
Huntsville, Ala. 
Marion, Ohio 
Baldwin, Ark. 


Clorer, Utah 


* Plus 3.5 cents per 100 pounds for storage in transit. 
* 75 pereent of first class, less land grant deduction. 
2 No joint through class rates in effect. 
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At a Session of the Ivrersrate Commerce Comassion, 
Division 3, held at its office in Washington, D. C., on the 
17th day of December, A. D. 1959. 


No. 32130 


Unsrrep States or AMERICA, 
v. 
Western Paciric Rarmroap Compaxy 


No. 32131 


Unrrep Srates or AMERICA, 
v. 
Szasoarp Ar Lrxve Ramroap Company 


No. 32132 


Unrrep States or AMERICA, 
v. 
Bancor & Aroostook Ramroap CompaNxy 


These proceedings being at issue upon petitions on file, 
and having been duly heard and submitted by the parties, 
and full investigation of the matters and things involved 
having been made, and said division having, on the date 
hereof, made and filed a report containing its findings of 
fact and conclusions thereon, which report is hereby re- 
ferred to and made a part hereof: 

It is ordered, That these proceedings be, and they are 
hereby, discontinued. 

By the Commission, division 3. 

(Seat) 


Hanorp D. McCoy, 
Secretary. 
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Berore THe [xrerstate ComMeErce CoMMISSION 
Tse Unrrep States oF AMERICA, PETITIONER, 


Dockets Nos. 32130, 32131 and 32132 
v. 


Tae Westerx Paciric Ramgosp CoMPANy, THE SEABOARD 
Axe Lrxe Ranroap CompaXy, THE BaNncor AND ARo0STOOK 
Rarmzoap ComPaNy, RESPONDENTS. 

Perrriox For RECONSIDERATION BY THE Extme CoMMISSION 

or THE Decision or Division 3, 
Darep Decemser 17, 1959 


Petitioner respectfully requests that the entire Commis- 
sion review and reconsider the decision of Division 3, dated 
December 17, 1959, in the present case, for the reasons out- 
lined below. 

Petitioner submits that the record and testimony clearly 
show that Division 3, (1) erroneously coneluded that the 
napalm gel or PT1 gel filler was significantly different from 
ordinary gasoline, that the bomb body was not just an 
ordinary container and Division 3 failed to explain the 
significant difference and its influence on the determination 
of the applicable and reasonable rates, (2) erroneously 
emphasized the negotiations between the Government and 
earriers leading to the involved classification entries, (3) 
erroneously and improperly relied upon War Department 
Technical Manual TM-9-1904 to support its conclusion that 
the article shipped was in fact an incendiary bomb, (4) 
erroneously relied upon and unjustly extended the principle 
of the Lakewood Engineering Company case in supporting 
its conclusion that the identity of the article was not 
changed, for rating purposes, because of the absence of 
essential parts, and (5) unduly exaggerated and errone- 
ously relied upon the evidence purporting to show unusual 
eare and expensive handling. 


ARGUMENT 


Defendant submits, for the reasons outlined below, that 
the report and conclusions of Division 3 are contrary to 
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the evidence, represent drastic deviations from well-estab- 
lished principles of law which have been followed in cases 
decided by the Commission and the courts over the years, 
reflect abandonment of basic prerequisites of proof essen- 
tial to forming sustainable conclusions, resulting in unjust 
and unreasonable consequences. In other words, Division 3 
reached its conclusions without benefit of substantial evi- 
dence and gave undue effect to evidence which was not 
material or should not properly be assigned significant 
weight in favor of the carrier’s position. These facts will be 
discussed in detail below. 

I. Division 3 Erroneously Concluded that the Napalm Gel 
or PT1 Gel Filler was Significantly Different from 
Ordinary Gasoline, that the Bomb Body was not just 
an Ordinary Container and Division 3 Failed to Ex- 
plain the Significant Difference and its Influence on 
the Determination of the Applicable and Reasonable 
Rates. 

One of the enigmatic and unsupported statements made 
by Division 3 on page 5 of its report refers to the Govern- 
ment’s argument that the articles more properly should 
have been called “containers filled with thickened gasoline,” 
and states that “This argument overlooks the fact that a 
bomb body is obviously not just an ordinary container and 
that the filler used in each of the bombs was significantly 
different from ordinary gasoline.” (Emphasis supplied). 
Yet the report does not explain in what material way the 
container differed from an ordinary one and whether or 
not the difference should have any adverse effect on the 
Government’s argument as to the applicable and reasonable 
rates. As to the significant difference between the filler 
and ordinary gasoline, the report contains few references 
to gasoline and its qualities and characteristics as com- 
pared to the gasoline thickened with napalm or PT1 addi- 
tive, although in connection with the discussion on reason- 
ableness, Division 3 on page 1S of the report observes that 
“There is no showing that shipments of gasoline are ac- 
corded the same care in handling as that set forth above.” 

In considering this part of the report it may be noted 
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that the extra-ordinary container (bomb body) here used 
apparently was stronger and provided better protection 
for the contents than the ordinary shipping container. The 
record shows that the M-47 bomb body filled with napalm 
gel was then placed in a specially constructed wooden box 
which enhanced the protection of the contents over that of 
the ordinary shipping container. Such a fact should be 
counted in the shipper’s favor, not against it. See Valley 
Steel Products Co. v. Atchison, T. € S. F. Ry. Co., 255 
LCC. 177, 180; Diamond T. Motor Car Co. v. Northwestern 
Tramsit, Inc., 49 M.C.C. 515, 520-521. 


Risk and hazard as a rate making element is one of the 
dominant factors in the establishment of rates on explosives 
and other dangerous articles. The Bureau of Explosives 
was created to determine through experiments whether a 
particular item was so hazardous that it would warrant 
special handling by the carriers under the rules and regula- 
tions provided by this Commission. These rules and regula- 
tions individually list each article tested by the Bureau of 
Explosives when it was found that such article was suffi- 
ciently dangerous or hazardous to be subject to such rules 
and regulations. The listing classifies each article according 
to the degree of care necessary to safely transport that 
article. It is significant to note that where the articles were 
listed or classified as Jess dangerous than Class A ex- 
plosives that fact was reflected in ratings in the classifica- 
tion lower than those applicable to such Class A explosives. 
As an illustration of this fact, comparison is made with 
Item 1800 and the commodities listed thereunder with Item 
1870 and the commodities listed under that item. (Ex. 4, 
pp. 2 and 3). 

An analysis of these items clearly shows that the com- 
modities listed under Item 1800 have carload ratings rang- 
ing from Class 1 to Class 5. The reason for the difference 
in the ratings is apparent by comparing the commodities so 
described. Item 1810 covers, “ammunition, fixed, for can- 
non, with empty, sand-loaded or solid projectile” and carries 
a carload rating of Class 4. When this item is compared 
with Item 1815 which covers “ammunition, fixed, NOIBN, 
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for cannon” which carries a carload rating of Class 1, it is 
readily apparent that the reason for the higher rate is the 
difference in the risk or hazard in transporting the two 
articles. Similarly, the commodity descriptions of Items 
1830, 1835, 1840, 1845, 1855 and 1860, each with a lower 
classification rating than Item 1820 lead to the same con- 
clusion. These items are listed in Topping’s Tariff No. 4 
and are subject to the rules and regulations of that tariff. 
An analysis of the commodities listed under Item 1870 
shows that the risk or hazard in the transportation of the 
commodities is practically nonexistent for the great ma- 
jority of items. These commodities are not listed in Top- 
ping’s Tariff No. 4. Thus, there is a definite relation of the 
hazard to the rate and when the risk is great, the carrier is 
entitled to compensation for the extra risk incurred. 

The Commission has long ago recognized that the reason 
for the extremely high rate imposed upon explosives is due 
to the hazard involved in the transportation and not the 
additional care and handling which that transportation in- 
volves. In the case of Masurite Explostve Company v. Pitts- 
burgh é& Lake Erie R.R., 13 I.C.C. 405, the Commission held 
that it would be unjust to impose upon this article, Masurite, 
a rate embracing an element of hazard which does not 
attach. It was further held that it would be unjust to impose 
upon this commodity, Masurite, the transportation of which 
was attended with practically no risk, the same rate which is 
imposed upon another commodity, dynamite, the carriage 
of which is attended with extreme risk. See also National 
Petroleum Association v. Atchison, T. € S. F. Ry., 38 I.C.C. 
65 and Petroleum to Kentucky Stations, 43 I.C.C. 35. 

It is difficult to understand the difference in danger in 
handling between gasoline in its usual liquid state and gaso- 
line thickened with napalm powder, the mixture being SS 
percent gasoline and 12 percent napalm, as shown by the 
evidence and Division 3 does not furnish any assistance in 
detecting such difference. If anything, the granular powder 
of aluminum soap and certain acids stabilized and rendered 
the mixture less harmful or dangerous while being trans- 
ported. The Bureau of Explosives found that the mixture 


was not sufficiently dangerous to be subject to the Commis- 
sion’s roles and regulations for explosives and other 
dangerous articles although gasoline is classified by the 
Bureau of Explosives as a flammable liquid and therefore 
subject to said rules and regulations. Division 3 does say 
(page 9) that the napalm gel filler in the M-47 bomb bodies 
“was a highly flammable and combustible material.” The 
same words are descriptive of gasoline since it can generate 
equal destructive force and is at least as readily ignitable 
and as capable of producing intense heat as napalm gel. 

It is inconceivable that the shape of a container would 
impart a risk and hazard to an article sufficient to warrant 
the rates claimed by the carrier. The bomb body when 
shipped is certainly not hazardous or dangerous. The Bu- 
reau of Explosives has ruled that the napalm gel or the PT1 
gel was not sufficiently dangerous or hazardous to warrant 
being subjected to the rules and regulations in Topping’s 
Tariff No. 4. Yet when the filler is placed in a bomb body, the 
article suddenly acquires—according to Division 3—a risk 
or hazard that places it in the same rating as ammunition, 
fixed, for cannon, booster or detonating fuzes and pro- 
jectiles for cannon as set. forth in Items 1815 to 1865, inclu- 
sive, of Consolidated Freight Classification No. 16. (Ex. 4, 
page 2). The latter are listed as Class A Explosives in Top- 
ping’s Tariff No. 4, indicating the high degree of hazard and 
danger to be protected against during the course of trans- 
portation. Witness Flint testified that if the jellied gasoline 
was shipped in a 55 gallon drum, 2 rating applicable to 
chemicals, NOIBN, would be proper. 


IL Division 3 Erroneously Emphasized the Negotiations 
Between the Government and Carriers Leading to 
the Involved Classification Entries. 


Division 3 has placed unwarranted stress on the fact that 
certain negotiations took place, beginning in 1927, between 
Government and railroad representatives for the purpose 
of establishing certain classification ratings for “bombs 
which were filled with various chemicals” and which “were 
shipped without bursters or fuzes being therefore non- 
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explosive as shipped.” The record shows that articles called 
“incendiary bombs or mines, non-poisonous smoke bombs 
or mines,” ete., were, in 1931, listed under the heading of 
“Ammunition, Not Explosive,” at one and one-half times 
first class, any quantity. The evidence shows that when the 
Government, in 1929 and 1930, applied to the railroads for 
classification ratings on explosive bombs, so-called incen- 
diary bombs, which previously were reportedly character- 
ized as nonexplosive, were shifted from that category to 
one which included “Ammunition, Explosive, Incendiary, or 
Gas, Smoke or Tear-Producing.” 

No explanation is given by Division 3 as to why an article 
found originally to be in the “Not Explosive” category 
should rather abruptly be placed in the overall “Explosive” 
and related items category and upgraded in rating because 
embraced in a generic group of articles which definitely 
was intended to comprehend a class subject to greater risks 
and precautions in handling than the “Not Explosive” 
group. In lumping together the originally “Not Explosive” 
and lesser risk bomb bodies containing a mixture of chemi- 
cals that were not spontaneously ignitable but loosely 
could be termed “incendiary,” under the Explosive or In- 
cendiary Bomb captions, Division 3 disregarded the fact 
that the agreement by the interested parties could have no 
controlling bearing on a later determination by the Inter- 
state Commerce Commission in adversary proceedings con- 
cerning the properly applicable and reasonable rating and 
rate to be paid by the shipper of the article, Union Sulphur 
Co. v. Texas and New Orleans R.R. Co., 98 1.C.C. 76, 81; 
Shreveport Chamber of Commerce v. Gulf, Colorado and 
Santa Fe Ry. Co., 201 I.C.C. 73, 74; Ichabod T. Williams € 
Sons v. Atlantic Coast Line R. Co., 211 I.C.C. 269; Norman 
v. Baltimore & Ohio R. Co., 294 U.S. 240, 308. 

Many rates are initiated by agreement of shippers and 
carriers, in proceedings outside the reach of regulatory 
bodies and within the managerial discretion of the parties, 
seeking to arrive at a competitive and compensable basis 
of rates and charges. Such an agreement does not forestall 
action by the regulatory body charged by law to oversee 
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and sanction the bargaining designed to arrive at rates 
which, while tentatively satisfactory to both parties, may 
still not represent the reasonable basis as prescribed by 
the law. Failure of the parties to voluntarily adjust rates 
according to the conventional notions of reasonable levels 
does not immunize the carriers from paying damages be- 
cause of charges in excess of those later determined to be 
reasonable. In other words, unless a particular rate is fixed 
by the Commission as the maximum reasonable rate (as was 
the situation considered in Arizona Grocery v. Atchison, 
T. € S. F. Ry. Co., 284 US. 370), it is always subject to 
question and possible revision downward in favor of the 
shipper who might later discover that he did not obtain the 
best available and most reasonable rate basis. 


As a matter of record, the history of the classification 
ratings presented by the carriers shows that the earlier 
intensive type of incendiary type bombs were filled with 
thermite and solid oil as the principal incendiary materials. 


The thermite acted in the same manner and for the same 
purpose as the white phosphorus igniter in the present 
instance. The difference between the two is that the ther- 
mite was shipped in the bomb case while the white phos- 
phorus igniter was omitted from the shipments involved in 
this litigation. (Ex. 4, page 147). 

The earlier scatter-type incendiary bomb consisted of 
units of “waste tied into balls and saturated with flammable 
liquid, such as a mixture of crude turpentine and carbon 
disulfide.” Later units were used consisting of “a core 
of solid oil held in a celluloid container, or an oxidizing- 
agent-combustible mixture, about which was wrapped waste 
impregnated with ammonium nitrate and coated over with 
a mixture of trinitrotoluene and napthalene.” (Ex. 4, page 
147). 

Thus, the old type of bomb when shipped contained an 
element which added a risk or hazard that is not present 
in the transportation of the bomb bodies filled only with 
the napalm or PT1 gel. 
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The carbon disulfide, ammonium nitrate and trinitroto- 
luene are subject to the provisions of Topping’s Tariff No. 
4 and imparted that degree of risk and hazard which war- 
ranted the classification rating of Class 1. The gels used 
as a filler for the bomb bodies in the present case were not 
considered sufficiently hazardous or dangerous to be sub- 
ject to the Commission’s rules and regulations for the trans- 
portation of explosives and other dangerous articles. 


III. Division 3 Erroneously and Improperly Relied upon 
War Department Technical Manual TM-9-1904 to 
Support its Conclusion that the Article Shipped was 
in fact an Incendiary Bomb. 


The evidence to support the identification of the article 
shipped as an “incendiary bomb” is skeletal and weak. 
Division 3 has relied upon War Department Technical 
Manual TM-9-1904 and the definitions there provided for 
“Incendiaries” and an M-47 type chemical bomb with an 
incendiary filler. The Government submits that in order 
for Division 3 to accept such definitions as tending to prove 
that an article admittedly not required to be treated as 
“dangerous,” under the pertinent rules and regulations, 
is dangerous, it will be necessary to assume that the napalm 
filled bomb was erroneously omitted from the Explosives 
Tariff. (Topping’s Tariff No. 4). The whole question of 
reasonableness in this instance boils down to the inherent 
weakness in the premise that articles in the lowest range 
of hazard or risk should be ranked or rated equally with 
articles in the highest range of risk or hazard. It is not 
a question of value but of the very material element (to 
rating techniques) of distinctly defined degrees of risk in 
the transportation service provided. 

Although a great deal of expert testimony was presented 
on the technical composition, characteristics and function 
of the mixture with which the bomb bodies were filled, 
Division 3 limits its evaluation of the incendiary nature of 
the mixture to a discussion of Technical Manual TM-9-1904. 
The Government is said to have “taken a very narrow view 
of what the word incendiary means.” It is obvious, how- 
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ever, that even admitting, as Division 3’s quotation of 
such Manual indicates, that “Incendiaries are combustible 
materials which are burned with intent to cause destruction 
of buildings, crops, food, ammunition, or materials of mili- 
tary importance,” the statement made at the bottom of 
page 9, that the Manual points out that “an M-47 type 
chemical bomb with an incendiary filler is an example 
of an incendiary bomb,” is too liberal and loose an applica- 
tion of the term “incendiary bomb,” when the high ex- 
pense of transporting it is concerned. However, expandable 
the term “incendiary” might be within various frames of 
references, the section of the Manual (page 677) to which 
Division 3 refers contemplates a triggered bomb prepared 
for use without further vital attachments such as the fuze, 
burster and igniter. Thus, Division 3 erroneously adopts 
information quoted from the Manual as sufficient to justify 
describing the article as an incendiary bomb for trans- 
portation purposes. The articles in this case are not so 
composed and combined as to be capable of use as an in- 
eendiary bomb, as all concerned have always been aware. 
The articles would not serve any military purpose if 
dropped from an airplane on a selected target except to 
cause damage resulting from the impact of a strong metal 
object with a weaker structure. The bomb body filled with 
napalm gel or PT1 gel was not an effective vehicle of de- 
struction and could not burn unless subjected to direct ap- 
plication of high temperature flame or heat, and the article 
was not an incendiary bomb in the view of the military 
agency. When lacking a fuze, burster and igniter, it is 
error to assume that it possessed sufficient ingredients, 
parts, and form to warrant being called an incendiary bomb. 


IV. Division 3 has Erroneously Relied upon and Unjustly 
Extended the Principle of the Lakewood Engineer- 
iny Company case in Supporting its Conclusion that 
the Identity of the Article was not Changed for Rat- 
ing Purposes because of the Absence of Essential 
Parts 


The cases Division 3 refers to, in support of the prin- 
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ciple that the absence of essential parts not effecting the 
identity of an article transported does not destroy its 
fundamental character for rate-making or interpretation 
purposes, are erroneously relied upon in supporting Divi- 
sion 3’s conclusions that item 1820 of the classification 
properly covers the article shipped. The absent parts in the 
articles described in the cited cases, if added to those arti- 
cles before shipment would not have changed their funda- 
mental character in the light of the considerations such as 
value, bulk, packaging, handling attributes, susceptibility 
to damage, etc. In none of those cases was it necessary to 
consider whether the absence of certain essential parts 
greatly reduced the risk in handling and transportation 
and thus seriously affected the identity of the article for 
rating purposes. More appropriate examples of situations 
similar to the present one would concern such items as 
socks compared with yarn, mirrors as compared with plain 
glass, sleds as compared with flat boards without runners, 
leather as compared with shoes, and automobiles as com- 
pared with automobile bodies. In all these examples the 
differences in the compared articles would appear to re- 
quire a difference in treatment for transportation pur- 
poses; an advance in the fabricating process adds to value 
and it may add to the size and shape of the treated article. 
Whatever is added is an element to be considered in de 
termining the proper classification description and rating. 
Concerning the relevancy and applicability of the cases 
cited by Division 3 on pages 10 and 11 of the report, it is 
obvious that removal of a governor from a steam engine 
subtracts little from the size, shape, value, susceptibility 
to damage, etc., of the engine; that with the battery missing 
from an automobile little is changed insofar as the factors 
used in constructing ratings and rates on automobiles are 
concerned; and that in the case of a motor vehicle chassis 
shipped without tires and batteries, nothing material to 
the rate-making process has been eliminated from the arti- 
cle as shipped. The shoes minus buttons or laces example 
mentioned in the report obviously has no bearing on the 
present matter. The Division’s cited precedents in the in- 
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stances in which transportation identity was preserved are 
all valid within the limitations of the particular cases; but 
they are false and misleading doctrine when resorted to for 
guidance in the present case. 

The Supreme Court, while reluctant to engage in “judicial 
guesswork” in the Western Pacific case, 352 U.S. 59, de- 
ferred to the Interstate Commerce Commission in the 
matter of determining “whether shipments of napalm gel 
bombs, minus bursters and fuzes” meet certain require- 
ments, that is, “whether the factors making for certain costs 
and thus a certain rate on incendiaries are present in the 
earriage of such incompleted bombs.” Although the 
Supreme Court recognized that the articles were incom- 
pleted bombs, Division 3 found that they were incendiary 
bombs, adding the touch of completeness which entails the 
applicability of item 1820 of the classification. This goes 
beyond the limit of inquiry set by the Court which conceded 
the primary jurisdiction of the Commission because the 
“questions of construction and reasonableness are so inter- 


twined that the same factors are determinative on both 


issues.” 


Division 3 has concluded that the absence of essential 
parts (bursters, fuzes, and arming wires) has not affected 
the identity of the articles transported (steel bomb bodies 
filled with napalm gel) so as to change their fundamental 
character for rate-making or tariff-interpretation purposes. 
The reason that explosive or incendiary bombs take high 
ratings is because they are dangerous to ship. Rates on 
Powder and High Explosives, 151 1.C.C. 155, 163; 155 I.C.C. 
479. If the triggering device (bursters and fuzes) is re- 
moved from a bomb so as to render it no more dangerous 
(if not less) than gasoline, then an essential part has been 
removed which does affect its character for rate-making 
purposes. Similarly, a match with its tip removed is no 
longer dangerous; it has lost an essential part affecting its 
identity for rate-making purposes. There is no doubt that 
this is the primary reason why match sticks are rated lower 
in the classification than matches in completed form. 
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V. Division 3 has Unduly Exaggerated and Erroneously 
Relied upon the Evidence Purporting to show Unusual 
Care and Expensive Handling. 


Division 3 implies that it is necessary for the Government 
to prove that shipments of gasoline are accorded the same 
care in handling as the napalm filled bomb bodies. As previ- 
ously demonstrated, Division 3 departed from the evidence 
when it held that gasoline was significantly different from 
napalm gel. The Supreme Court well appreciated the effect 
of extraordinary handling upon the fixing of a reasonable 
rate when it said “In the case of ‘incendiary bombs,’ since 
it is expensive to take the elaborate safety precautions 
necessary to carry such items in safety, evidently there 
must have been calculation of the costs of handling, super- 
vising and insuring an inherently dangerous cargo.” Since 
there was no significant difference in risk and qualitative 
destructive effect between gasoline and napalm gel, war- 
ranting a difference in ratings and rates, it would seem 
that even if the Government properly was obliged to show 
that gasoline shipments were handled in the same way as 
napalm gel filled bomb bodies, it is common knowledge and 
the tariff publications of which judicial notice should be 
taken, disclose that gasoline would be subject to some of 
the dangers and precautions mentioned by Division 3 in 
connection with the napalm gel items. Whether or not the 
railroads did furnish service consistent with the unneces- 
sary dangerous placarding of the cars, the rates which 
must be applied are those prescribed in the tariffs apart 
from any premium service which the railroads undertook 
to furnish. United States v. Gulf Refining Co., 268 U.S. 
542, 550. 

There is no representation that the railroads’ tariffs re- 
quired or authorized the “unusual care and expensive han- 
dling” which are said to have been necessary. And, as 
pointed out in the Government’s exceptions brief, the extra 
care and expense in handling should not have been greater 
than that necessary for the movement of gasoline. Indeed, 
all the handling necessary was that required of cars on 
which “Dangerous” placards had been affixed. The cars 
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in this case had “Dangerous” placards attached and Top- 
ping’s Tariff No. 4 required that “Dangerous” placards be 
placed on carloads of gasoline. 


ConcLusion 


In light of the foregoing reasons, it is respectfully sub- 
mitted that the decision of Division 3 is not in accord 
with the record and testimony produced in this case and 
the entire Commission should therefore review and recon- 
sider the decision of Division 3 and find that (1) the bomb 
bodies filled with either napalm or PT1 gel are not incendi- 
ary bombs within the meaning of item 1820, and (2) the 
applicable ratings or rates for such articles should not ex- 
ceed the ratings or rates applicable to either bomb bodies 
or liquid gasoline. 

Respectfully submitted, 
Georce Cocuran Dovs, 
Assistant Attorney General, 
Civil Division 
Morton Ho.uanver, 


Lewis A. Dre, 
Attorneys, Civil Division, 
Department of Justice. 
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Berore THE InrerstaTE CoMMERCE CoMMISSION 
Docket Nos. 32130, 32131 and 32132 


In the Matter of: 
Unrrep States or AMERICA, 


vs. 


Western Pacrric Rarroap ComPanry, 
Srasoarp Am Live Rarroap Company 


and 


Bancor anp Aroostook Rartroap ComPaNy 
Repry or RESPONDENT RaiR0abs TO PETITION FOR 
RECONSIDERATION OF THE Decision oF Division 3 


PRELIMINARY STATEMENT 


This test proceeding concerns another attack by the gov- 


ernment against the rates on shipments of certain war 
materials of World War II. Division 3 (Commissioners 
Freas, Hutchinson and McPherson) has concluded in a com- 
prehensive 20-page report that the attack is without merit. 
The unanimous decision, after oral argument, was that the 
articles in question were incendiary bombs, and that the 
applicable reduced rates (65 per cent or less of first class) 
were not unjust, unreasonable or otherwise unlawful. Ex- 
aminer Ries reached the same conclusion in his Proposed 
Report. 

The decision by Division 3 is the same as the previous 
rulings concerning the application and reasonableness of 
the rates on these articles. The opinion expressed by the 
I.C.C. Bureau of Traffic in 1948 was as follows: 

“In the opinion of this Bureau they are ratable as 
incendiary bombs. They clearly are not empty bombs, 
nor is it at all apparent that the absence of the fuses 
and bursters justifies classifying them, for rate pur- 
poses, as anything but incendiary bombs.” (Ex. 4, p. 
97) 
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In 1953 the United States Court of Claims in Union Pa- 
cific Railroad Company v. United States, 111 F. Supp. 266, 
125 Ct. Cl. 390, after full trial, came to the same conclusion 
as the Bureau of Traffic. The decision states: 

“We are of the opinion that when a steel bomb body, 
such as the M76 or M472, is filled with an incendiary 
gel, such as PT1 or NP, it is an incendiary bomb, re- 
gardless of whether it contains a burster and fuze.” 
(111 F. Sapp. at 268) 

The government did not appeal that decision. It consented 
to entry of similar judgment in Southern Pacific Co. v. 
United States, 128 Ct. Cl. 773 (1954). In the present cases, 
the issue was again reviewed by the Court of Claims and 
the decision was the same as before. Western Pacific R. 
Co. et al. v. United States, 131 F. Supp. 919, 132 Ct. Cl. 115 
(1955). The Supreme Court thereafter decided that the 
issues of rate application and reasonableness were within 
the primary jurisdiction of the Commission. United States 
v. Western Pacific R. Co. et al., 352 U.S. 59 (1956). 

In the War Materils Reparation Cases, 294 I.C.C. 5 
(1955), the government’s position was that these articles 
were incendiary bombs and that the applicable rates were 
the rates on incendiary bombs*, but the government 
attacked the reasonableness of those rates on shipments of 
these bombs and on bombs of all types. The Commission 
held that the rates were not unreasonable, and the present 
decision of Division 3 is to the same effect. 

As stipulated between the government and the railroads, 
the decision here will govern the disposition of several of 
the similar cases of cutbacks now pending in the Court of 
Claims, which aggregate substantial amounts of money 
(Tr. 658-660, 663-4). Of even greater financial importance 


See our original brief, pp. 23-24. Describing the M47 incen- 
diary bomb which is involved here, one government witness in the 
War Materials Reparation Cases testified that: 

“This bomb was shipped without the fuze and burster 
eharge but was filled with an incendiary mixture which is 
highly flammable.” (Tr. 62; Ex. 4, p. 65) (Emphasis in quota- 
tions herein is added.) 
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to the railroads are the instances involving what appears 
to have been a much greater volume of movement, where 
cutbacks have not been made but where, in the event of a 
decision adverse to the railroads, efforts would undoubtedly 
be made by the government to collect very large additional 
amounts from the railroads by cutbacks or reparation 
demands. 

The 100-pound bombs involved here (M47 series) were 
loaded with napalm gel. This was a product invented, after 
extensive research, by Dr. Louis F. Fieser, Professor of 
Chemistry at Harvard University and patented in 1943 in 
@ patent entitled “Incendiary Gels” (Ex. 8, pp. 1, 3). Dr. 
Fieser testified at length at the hearing in these cases, 
describing the nature and characteristics of napalm gel, 
the differences between it and gasoline (the principal in- 
gredient) and the reasons why the incendiary effect of 
napalm gel was so destructive, while gasoline was worthless 
for incendiary purposes. 

The 500-pound bombs involved here (M76) were loaded 
with Pyrogel, sometimes called “PT1” or “Goop.” The 
government specifications for “The PT1 incendiary mix- 
ture” show that it consisted in principal part (59%) of 
magnesium dust paste and coarse magnesium. Other com- 
ponents were isobutyl methacrylate, petroleum oil extract, 
petroleum pressure distillate, gasoline, barium nitrate and 
ammonium perchlorate (Ex. 8, p. 24). Dr. Fieser, who took 
part in its development, pointed out that “this goop will 
actually take fire with water. That is another hazard.” 
(Tr. 273). 

Secretary of War Patterson described these incendiary 
mixtures in 1946 in part as follows: 

“Later, the Chemical Warfare Service, in close co- 
operation with contract groups under the National 
Defense Research Committee of the Office of Scientific 
Research and Development, evolved new and highly 
efficient incendiary fillings, Napalm and Pyrogel. These 
were the secret compositions that made the fire rains 
spatter and stick!” (Ex. 8, p. 14) 
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“Contrary to a popular notion, incendiaries caused 
more damage to major Reich municipalities than did 
demolition bombs. The Strategic Bombing Survey re- 
ports that ‘in the attacks on German cities incendiary 
bombs, ton for ton, were found to have been between 
four and five times as destructive as high explosives!’ ” 
(Ex. 8, p. 13) 

Bombs of all kinds are usually shipped without the 
fuzing and booster components (Ex. 4, pp. 124-6). For 
instance the Navy wrote to the railroads in 1941 that bombs, 
mines, ete., as shipped, “do not include, either as an inte- 
gral part of themselves or in the same car, the detonating 
fuses, boosters, ete., designed to explode them” (Tr. 177-8). 
As Division 3 found, the government’s argument that the 
articles here involved were not “bombs” until they had all 
the necessary parts assembled to trigger them off “would 
make the rates on bombs of all kinds inapplicable to the 
great mass of bomb shipments, for bombs are rarely 
shipped as a ‘complete round’ ” (Sheet 10). 

Similarly, the fact that the incendiary bombs, as shipped, 
were not explosive merely places them in the same category 
with the gas bombs, the smoke bombs and the tear-produc- 
ing bombs, all of which have traditionally been grouped 
together for rate purposes, along with bombs which, as 
shipped, were explosive. And that grouping was established 
at the request of the government itself (see our original 
brief, pp. 25-6). All these different types of bombs were 
accorded by the railroads the voluntarily reduced rates of 
65% of first class or less, rather than the class rating of 
first class. 


ARGUMENT 


The petition for reconsideration consists generally of 
objections to the ultimate conclusions in the decision rather 
than to the specific facts referred to or summarized in the 
Report. For the convenience of the Commission, we will 
discuss each of the sections of the petition for reconsider- 
ation, but it should be noted that considerable overlapping 
of subject matter is therefore involved, especially since the 
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petition fails to discuss separately the questions of rate 
application and reasonableness. 


I. The Napalm Gel and PT1 Gel Were Significantly Dif- 
ferent from Gasoline; the Bomb Body Was Not “Just 
an Ordinary Container”; and the Decision of Division 3 
in the Respects Criticized by Petitioner is Firmly Sup- 
ported by the Evidence. 


The government’s first argument is that the articles 
should have been called “containers filled with thickened 
gasoline.” However, the government presented no evidence 
that the articles had ever been so referred to by anyone 
other than the Justice Department, or that anyone would 
recognize them by such a name. On the bills of lading they 
were called bombs, or incendiary bombs. By the War De- 
partment’s standard nomenclature, each of these articles, 
loaded with the napalm gel or PT1, was a “Bomb, Incen- 
diary.” The government’s witnesses in the War Materials 
Reparation Cases described this article as an “incendiary 
bomb” and listed examples of shipments of these articles 
under the heading of “Bombs, Incendiary” in lists of ship- 
ments on which reparation was sought. And, at the hearing 
in the present cases, the only government witness who had 
experience in the manufacture and loading of the articles 
into the cars for shipment testified that “we called them 
bombs” (Tr. 758).° 

The Justice Department’s “container” theory is simply 
ridiculous. By that theory, the entire rate item for bombs 
would have been rendered meaningless, for the articles 
customarily known and referred to as “bombs” would, in- 
stead, be called “containers” filled with TNT or with gas 
or other contents.°® 


* The details for the statements set out above are in our original 
brief at pages 19-24. 

® Although the Justice Department objects, on page 2, to the 
comment of Division 3 that ‘‘a bomb body is obviously not just an 
ordinary container,” the Justice Department itself, on page 3, 
refers to the bomb body as an ‘‘eztraordinary container.’” 
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One notable characteristic of the bomb body which the 
petition does not mention is the fact that it leaked. That 
characteristic added to the hazards in transportation. 

Dr. L. W. Greene, a government witness who had super- 
vised the manufacture of these bombs for the government 
at Huntsville, Alabama, testified that they found vapor 
leaks in the bombs in the storage areas there (Tr. 756). The 
vapor leaks began to develop from “pinholes in wells” in 
the bombs (Tr. 756), since the bomb would emit vapors 
“throngh a small hole” (Tr. 766). These leaks developed 
despite the fact that the bomb bodies had been inspected 
before being delivered to the plant for filling, and, as they 
came in, they were again inspected by an officer under Dr. 
Greene’s jurisdiction (Tr. 757). They were also inspected 
as they came off the filling line to see if they were leaking, 
and again inspected for that purpose as they went into 
ears. The purpose of the multiple inspections was because 
of the leakage problem, “To avoid building up vapor pres- 
sure in the car” (Tr. 758). 

The seriousness and prevalence of this leakage of dan- 
gerous vapors through pinholes was evidenced, also, by the 
surveillance procedure instituted by the Army for the “100- 
pound Incendiary Bombs, M47 Type.” A Bulletin from the 
War Department dated April, 1945, named the M47 (NP), 
the M47A1 (NP) and the AN-M47A2 (NP or IM) incendi- 
ary bombs (Ex. 4, pp. 157-162) and ordered periodic inspec- 
tion of all such bombs in the Theater of Operations. The 
Bulletin stated that “One hundred percent inspection of 
a bomb lot is required only in looking for and in reporting 
the presence and weights of leakers” (Ex. 4, p. 161). Item 
21 of the report form called for a report of “No. of bombs 
showing leakage and which do not stop leaking when 
burster well is tightened.” Footnote 8 to that item read as 
follows: 


“Inspect all bombs in lot for this characteristic. Re- 
cord in parentheses individual weights of all leakers 
(without burster, fuze, and wire). The normal weight 
for the M47A1 and AN-M47A2 incendiary bombs is 
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65.4 pounds, plus or minus 1 (pound). Normal weight 
for the M47 incendiary bomb is 56 pounds. Leakage 
should not exceed 3 per cent.” (Ex. 4, p. 159) 


As witness Flint testified: 


“With reference to the fact that the bulletin says 
that leakage from these bombs should not exceed 3 
percent of the normal weight of the bomb, it should be 
noted that this permissible or normal amount of leak- 
age would represent about two pounds of leakage of 
the incendiary NP gel or IM gel per bomb. The hazard 
of such leakage from a transportation viewpoint, is 
obvious.” (Tr. 99) 


The bombs covered by the War Department’s Bulletin 
were already in the Theater of Operations and therefore 
had been transported to the ports in this country. Accumu- 
lations of these dangerous vapors in a closed and tight box- 
ear were subject to explosion not only from a fire, but also 
from a spark such as might be caused by sliding open the 
door of the car (Tr. 822-3). 

One of the findings criticized in the petition is the finding 
“that the filler used in each of the bombs was significantly 
different from ordinary gasoline.” The evidence of record, 
not discussed in the petition but briefly reviewed below, 
thoroughly supports and requires that finding. 

The inventor of napalm gel testified that “The mixture of 
napalm powder and gasoline produces a chemical reaction 
which results in a new end product that is different from 
either component. This new end product is called napalm 
gel” (Fieser, Tr. 251). And the PT1 filler, used in the 500- 
pound bombs, consisted principally of magnesium paste and 
coarse magnesium, with gasoline a minor ingredient of the 
mixture. As previously noted, this filler could take fire on 
contact with water. 

The record shows that upon ignition by fire in the course 
of transportation the napalm gel or magnesium goop bombs 
would be much more destructive than gasoline. This de- 
structive quality was the very purpose of the research that 
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produced these articles. “The purpose of putting this [nap- 
alm powder] in was to make it very hazardous and very 
destructive when it burns and of great military value” (Tr. 
266). While there is obviously a hazard with gasoline, these 
gelled incendiary mixtures were so much more effective and 
destructive that when it was found that bombs loaded with 
another mixture (IM) had turned into gasoline, they were 
disearded rather than attempting to use them to start de- 
structive fires (see our initial brief, p. 15). In that fluid 
state, Dr. Fieser testified, they “lacked the characteristics 
which napalm gel had of scattering and sticking to the ob- 
jects to be burned and burning vigorously for a long period 
so that the objects would be more likely to catch on fire and 
barn” (Tr. 261). 

Dr. Fieser also testified that if the bomb “were in a fire 
resulting from a railroad wreck, it would certainly burst 
open and eject the contents” (Tr. 262). He stated that “in 
the case of the napalm gel it is a sort of combination of 
what you get from a scatter bomb, a flame thrower, and a 
tail ejection bomb. The thing is going to open at some seam 
and maybe this stuff will squirt out and be ejected for 
maybe fifty yards or until it comes up against some obstruc- 
tion like a boxcar or something there where it can start a 
fire. This is a very great feature of napalm and, of course, 
it makes it a very great hazard in the case of the bombs 
that were shipped across the country” (Tr. 264-5). Upon 
being exposed to a fire “they would expel the contents in 
a varied way, which is very effective in starting fires and 
which is not duplicated by what you get from gasoline” 
(Tr. 265). “Indeed, it is because of its quality of sticking to 
combustible materials and its ability to burn for a long 
time and so continue to pour in heat, that napalm gel was 
so successful as an incendiary munition” (Tr. 268). “I 
stress the long burning time of the Napalm because this is 
one of the factors that makes it destructive” (Tr. 287). 

Dr. Fieser made experiments comparing liquid gasoline 
and napalm gel, and the results of those experiments are 
vividly recorded in the pictures of record (Exs. 9 and 10). 
The napalm gel burns much more slowly than does liquid 
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gasoline, this slow-burning quality (together with the abil- 
ity to stick to the side of a building or other target against 
which it might be cast) being the factor that enables it to 
heat the wood or other combustible material to a point 
where the material catches on fire. 

Referring to the fact that the 100-pound bomb had about 
45 times as much napalm gel as he had used in the experi- 
ments, Dr. Fieser stated: 


“Now, if you multiply by forty-five the destructive- 
ness shown in the tests in the film, then multiply by the 
number of M47s shipped in a freight car on a train- 
load you will have some idea of the holocaust that 
might have resulted from the shipments under consid- 
eration in this hearing” (Tr. 290). 


Dr. S. J. Magram, a witness called by the Justice Depart- 
ment, volunteered the statement that he agreed “that the 
thickened gasoline was more effective in burning the wood 
than the plain gasoline,” and that “The reason for that is, 
we have deliberately thickened this gasoline so that it will 
burn longer” (Tr. 810). He also agreed that the napalm gel 
has “both an anti-personnel effect and an anti-material 
effect” and “has been used extensively against personnel” 
(Tr. 813). 

In the War Materials Reparation Cases, the Justice De- 
partment made the same kind of comparison with gasoline 
that it has urged here. The Commission noted that the 
amount of loss and damage claims per ton of explosives 
had averaged only slightly over two cents per ton and that 
the payments of claims per dollar of revenue were rela- 
tively less in the case of explosives than for many other 
commodities (294 I.C.C. at 142). Despite the enormous 
volume of explosives carried during the war, there had 
been only a few explosions in the course of rail transporta- 
tion in this country. The Commission, however, pointed to 
the risk of great disaster that is inherent in the handling of 
explosives in the event of “a fire caused by a hotbox or 
a wreck due to derailment or collision, for example” (294 
I.C.C. at 143-4). Here, too, the napalm gel and magnesium 
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goop bombs presented an inherent risk of disaster, in the 
event of fire or wreck, far beyond the results that would be 
characteristic of a gasoline fire. 

Such wrecks and fires, of course, occur frequently in 
the ordinary process of railroading. In the war years, as 
the evidence shows, the likelihood of fires was increased. 
For example, heavier loading of cars during the war sub- 
stantially increased the number of hotboxes (Tr. 399, 596, 
597) and thus increased the likelihood of both fires and 
wrecks (Tr. 596). Heavier loading also produced overheated 
brakes and more sparks from braking (Tr. 428). The preva- 
lence of steam locomotives, especially locomotives of out- 
moded design, necessitated by heavy wartime traffic, in- 
creased the hazard of fire from cinders and coals (Tr. 455, 
600). Inexperienced wartime employees also contributed to 
the hazard of hotboxes (Tr. 399) and were guilty of care- 
less smoking (Tr. 428). The hazard was further increased 
by deferred maintenance of equipment and increased train 
speeds (Tr. 598). As a result of these various factors, the 
likelihood of fires and wrecks, which are ever-present haz- 
ards of transportation, was substantially increased during 
the wartime period. 

In shipping the bombs, the government took various pre- 
cautions because of the inherent risk of disaster in these 
shipments. These precautions included the multiple inspec- 
tions for leakage referred to above; the packing of each 
M47 bomb in the specially constructed wooden box men- 
tioned in the petition for reconsideration; the demand for 
Class A boxcars and rejection of cars which did not meet 
the rigid requirements; and the placarding of the cars with 
the warnings of danger. All these circumstances emphasize 
the government’s recognition of the high degree of hazard 
in the transportation of these bombs. 

When the government itself was transporting these 
bombs, in the ships that took them overseas, the govern- 
ment fully recognized their hazardous character and the 
necessity for special precautions. The Navy Department’s 
Regulations for handling these bombs are in the record. 
The Navy’s requirements applied equally and expressly to 
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the incendiary bombs “when assembled or packed with or 
without ignition elements, bursting charges or fuzes” (Ex. 
4, pp. 101, 103). 


As witness Flint stated: 


“The excerpt points out that ‘The principal hazard 
of IM, PT or NP filled items is involvement in a fire.’ 
Among other things, it mentions that ‘CO? should not 
be used unless the fire is small and in its incipient 
stage.’ It also states that ‘The vapors from heated 
napalm are toxic and rescue breathing apparatus 
should be worn while working in noticeable concentra- 
tions.’ 

“On the right hand side of page 83 of the Regulations 
the next to the last column says that these articles are 
to be loaded at ‘Explosives anchorage, Explosives load- 
ing pier (and) Ammunition loading pier.’ In the last 
column there are numerous instructions about han- 
dling. One of them says ‘Do not drop, drag, tumble, 
walk or otherwise subject packages, containers or 
bombs to shock’ and ‘Do not use chute in loading or 
unloading.’ The fourth instruction requires that the 
bombs be observed for ‘failure or inability to retain 
contents’ and that any showing such signs should be 
rejected. These same instructions apply both to the 
bombs with bursters and fuzes and to the ones shipped 
without those elements, without any distinction be- 
tween them. 

“Further precautions as to these IM, PT or NP filled 
incendiaries are set out at pages 57, 58 and 59 of the 
Regulations, which are in my exhibit at pages 101 and 
102. These relate to stowage, and permit stowage of 
these articles only with very limited kinds of other 
ammunition. It will be noted that stowage of these 
IM, PT or NP filled incendiaries is permitted with 
only 6 of the 23 other classes of items. By comparison, 
Explosive bombs and mines are permitted to be stored 
with 5 of the other classes, and the class called ‘Fixed 
and semi-fixed ammunition with explosive loaded proj- 
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ectile (shell)” can be loaded with 10 of the other 
elasses.” (Tr. 85-87) 


On pages 5 and 6, the Justice Department states that “The 
Barean of Explosives found that the mixture was not suffi- 
ciently dangerous to be subject to the Commission’s rules 
and regulations for explosives and other dangerous articles 
.- -” and the same statement, in slightly different form, is 
made later on page 6 and on pages 9 and 10. The statement 
is markedly different from the facts, which are correctly 
summarized by Division 3 on Sheet 17 of the Report as 
follows: 


“Although not required to do so by the technical 
definitions of the Commission’s regulations for the 
transportation of explosives and other dangerous arti- 
cles, the Government had ‘Dangerous’ placards at- 
tached to the cars. * * * The Chief of the Bureau of Ex- 
plosives testified that although the incendiary bombs 
shipped without bursters and fuzes did not come within 
the regulations for the transportation of explosives, 


this did not mean that they were not in fact hazardous 
or dangerous, nor did it mean that no special care 
Was necessary in transporting them. He agreed with 
the Chemical Warfare Office that it was essential for 
the dangerous placards to be attached for the protec- 
tion of the cargo and to facilitate handling at the 
ports of embarkation.” 


These findings directly accord with the evidence, the 

details of which are set out in our original brief at pages 

| 35-36 and 51-53. For example, the Chief of the Bureau of 
| Explosives testified in part as follows: 


“The reason why the M47 and M46 [M76] bombs 
loaded with incendiary agents were not covered by the 
Regulations was because they did not come within the 
definitions of Class A, B or C gases, liquids or chemi- 
cals.” (Tr. 367) 

“The fact that they were not within the definitions 
of articles under the Interstate Commerce Commission 
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Regulations, however, did not mean that they were not 
in fact hazardous or dangerous or that no special care 
of handling should be given them in transportation.” 
(Tr. 361) 

“If we in the Bureau of Explosives had not agreed 
with the Chemical Warfare office about the use of the 
Dangerous placard being desirable, we would not have 
gone along with its use on shipments of these bombs, 
since it was not required by the Regulations.” (Tr. 
364) 


The government put these placards on the cars because 
the placards were determined by the government to be 
“essential”, even though the placards were not required by 
the technical definitions of the I.C.C.’s Regulations for the 
Transportation of Explosives and Other Dangerous Arti- 
cles. The following is an excerpt from a directive of July 
18, 1945, from the Chief, Chemical Warfare Service, to all 
Chemical Warfare Arsenals, Procurement Districts and 
Depots: 


a. The Bureau of Explosives does not assign a 
classification to the M47 and M76 Bombs when shipped 
without fuze and/or burster. However, the use of a 
dangerous placard on carload and a fireworks label on 
express shipments is considered essential for the pro- 
tection of the cargo and to facilitate handling at Ports 
of Embarkation. The placard and label requirements 
as shown have been approved by the Bureau of Explo- 
sives.” (Ex 4, p. 100) 


At page 5 the Justice Department refers to a decision 
concerning reasonable rates on an unusual explosive called 
masurite. Masurite Explosive Company v. Pittsburgh ¢ 
Lake Erie R.R., 18 I.C.C. 405. Unlike the facts of record 
as to the hazards of handling the bombs that are here in- 
volved, the Commission noted in the Masurite decision 
that “The evidence in this case conclusively shows that 
masurite is as safe to handle as sugar or soap, except in 
the case stated by Major Dunn of a detonation of some 
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similar explosive in very close proximity to the masurite” 
(p. 407.) “If there were no dynamite there would be abso- 
lately no danger in the carriage of masurite” (p. 408). Tests 
show that fire in the course of transportation would not 
cause the masurite to function. While there was therefore 
“little risk,” the inherent possibility of disaster necessi- 
tated special care on the part of the carriers and the Com- 
mission approved a rate on masurite of second class, in 
carloads. In the present cases, transportation of incendiary 
bombs involved the inherent possibility of disaster and, in 
addition, (contrary to the situation as to masurite) fire in 
the course of transportation would cause the incendiary 
bombs to function for the destructive purposes and results 
for which they were intended. Nevertheless, the railroads 
voluntarily granted the government a reduced rate on 
these and all other bombs below the second class rate which 
the Commission had approved for the relatively harmless 
masurite, The Masurite case, contrary to the Justice De- 
partment’s argument, is a precedent firmly supporting the 
decision of Division 3 in these cases. 

In diseussing the Masurite ease, the Justice Department 
imphes that the rates on nonexplosive bombs, such as the 
incendiary ones involved here, should be lower than the 
maximum reasonable rates on high explosive commodities. 
That issue, however, is not involved here, since the reduced 
rates voluntarily given to the government in the Section 22 
quotations were far below the maximum reasonable rates 
on high explosive commodities. As the Commission declared 
in Aetna Explosives Co. v. C. @ E. 1. R. R. Co., 52 I.C.C. 
26, 27: “We have repeatedly held that the first-class rates 
were the maximum reasonable rates on high explosives, in 
carloads [citing cases].”* The rates voluntarily given to 
the government on all types of bombs were 35 per cent or 
more below first class. 

At page 6, the petition errs in stating that witness Flint 


*The many decisions approving the reasonableness of rates on 
high explosive commodities are cited at pages 610-612 of the Brief 
on Behalf of Defendants (dated March 18, 1952) in the War 
Materials Reparation Cases, 294 1.C.C. 5. 
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testified “that if the jellied gasoline was shipped in a 55 
gallon drum, a rating applicable to chemicals, NOIBN, 
would be proper.” There being no specific rating for napalm 
gel, Mr. Flint testified that the “rating to be applied” 
would be the one for “chemicals not otherwise indexed by 
name” (Tr. 109), which, of course, is a catch-all rating. 
He did not testify that the rating would be “proper,” and 
the matter was entirely hypothetical, since there was no 
showing that napalm gel was actually shipped in that form. 
The government specifications stated that “Incendiary oil, 
NP, Type I, will normally be used to fill 100-Ib. incendiary 
oil bombs of the M47 type immediatetly after manufacture” 
(Ex. 8, p. 20). And the evidence shows that to get the 
napalm gel out of the bomb it would have been necessary to 
build and use a special machine (Tr. 326, 330). 

As Division 3 stated at sheet 18 of the Report: “It was 
agreed among the experts who testified that the bombs con- 
taining both napalm gel and PT1 or magnesium mixture 
presented a hazard in transportation, even though they 
were nonexplosive.” The Justice Department correctly 
states that “The bomb body when shipped is certainly not 
hazardous or dangerous.” (p. 6) Nevertheless, the Depart- 
ment contends that the rates on these loaded bombs should 
have been no higher than the rates on empty bomb bodies. 
The contention is contrary to established principles of rate 
making. And while the transportation of gasoline does in- 
volve danger, the evidence discussed above firmly supports 
the finding that gasoline was significantly different from 
the incendiary mixtures which were manufactured from it 
and other materials. 

The particular kind and degree of hazard varies, of 
course, among the bombs which were grouped together, at 
the request of the government, to take the same rate. That 
group included, for instance, nonpoisonous and nonexplo- 
sive smoke bombs and tear gas bombs for which the I.C.C. 
Regulations do not require placarding of cars, as well as 
the explosive bombs and nonexplosive gas bombs, which 
must be placarded. The group also included these incendiary 
bombs for which placarding, with the approval of the Bu- 


94 


reau of Explosives, was deemed essential by the Chief of 
the Chemical Warfare Service. The entire group of loaded 
bombs was voluntarily accorded rates approximately 35 
per cent below the level of the reasonable rates that the 
government had agreed to in 1931. Clearly Division 3 was 
correct in holding that the applicable reduced rates were 
reasonable on these shipments. 


IL Division 3 Gave Appropriate Weight to the Evidence 
Regarding Negotiations between the Government and 
the Carriers which Led to the Classification Entries. 


The Justice Department’s primary objective in this por- 
tion of the petition arises from its misunderstanding of the 
facts. After referring to the changes made in the classifica- 
tion entries in 1931, the petition states: “No explanation is 
given by Division 3 as to why an article found originally 
to be in the ‘Not Explosive’ category should rather abruptly 
be placed in the overall ‘Explosive’ and related items cate- 
gory and upgraded in rating * ° °” (p. 7). The fact is 
that there was no “upgrading in rating.” 

The history of the classification ratings is described at 
sheet 7 of the Report of Division 3. From 1928 to 1931 
ratings were in effect, under the heading “Ammunition, 
Not Explosive,” for incendiary bombs or mines, nonpoison- 
ous smoke bombs or mines, and bombs or mines charged 
with poisonous chemicals. The same rating applied to all 
these items, namely, one and one-half times first class, 
any quantity (Tr. 41). There was a separate heading for 
“Ammunition, Explosive,” but no ratings were published 
for explosive bombs or mines. 

In 1931, at the request of the government, the classifica- 
tion was revised. The former heading of Ammunition, 
Explosive” was broadened to include “Ammunition, Explo- 
sive, Incendiary, or Gas-, Smoke- or Tear-Producing.”’ 
Since the comprehensive item for bombs or mines was to 
be published under that heading and would include incen- 
diary bombs which were not explosive, the earlier items for 
incendiary bombs or mines, referred to above, were elimi- 
nated, pursuant to the government’s proposal. 
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This change, however, did not result in an “apgrading 
in rating.” The new rating for incendiary (and other) 
bombs was first class, in carloads. Technically it was a 
downgrading from the former rating of one and a half 
times first class, any quantity. Actually, of course, that 
reduction in rating on the incendiary bombs represented 
merely the normal adjustment when a carload rating super- 
sedes an any quantity rating. 

One reason for the discussion of this classification his- 
tory in the Report of Division 3 is that in its arguments 
to Division 3 the Justice Department had contended that 
since the articles shipped were not explosive they were 
therefore not “bombs” within the meaning of the tariffs and 
Section 22 quotations. The history of the ratings confirms 
the other evidence of the error in that contention. On the 
question of reasonableness, the fact that the government 
itself proposed the grouping of incendiary and other non- 
explosive bombs with explosive bombs, at a rating of first 
class, clearly confirms the other evidence of the reasonable- 
ness of the voluntarily reduced rates that are involved here. 

The petition, in this connection, describes an early incen- 
diary bomb which was “filled with thermite and solid oil 
as the principal incendiary materials.” (p. 9) The incendi- 
ary material known as “solid oil” consisted of oil solidified 
with a colloidal substance (Ex. 4, p. 146). Neither solid oil 
nor thermite were spontaneously inflammable (Ex. 4, p. 144) 
and both materials, like napalm gel, obtained ignition from 
the fuzing elements. Thermite not being spontaneously in- 
flammable, the petition errs in saying that the thermite 
acted in the same manner as phosphorus, which is spon- 
taneously inflammable. In the case of this early bomb, an 
impact ignition element inserted in the nose or tail effected 
the ignition, “either by a black-powder flash or by a bullet 
from the service cartridge” (Ex. 4, p. 147). The second 
early bomb referred to in the petition also required igni- 
tion from the fuzing element. “When the bomb landed, 
ignition and ejection of the units were effected by an ex- 
plosion of black powder in the nose. A simultaneous explo- 
sion of black powder in the rear disrupted the bomb casing 
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and assisted materially in the scattering of the units.” (Ex. 
4, pp. 147-8). The early bombs were usually shipped un- 
fused in nonexplosive form (Tr. 40), which was the same 
practice followed with the later type bombs involved in 
this proceeding. 


TIL Division 3 Was Correct in Concluding that the Arti- 
cles Shipped Were Incendiary Bombs. 


The rulings of the Commission’s Bureau of Traffic, the 
United States Court of Claims, and the Examiner who 
heard the evidence in these proceedings are all in agree- 
ment with the unanimous ruling of Division 3 that the 
articles here involved were incendiary bombs. Those rul- 
ings, and substantial portions of the evidence demonstrat- 
ing their correctness, are described in previous portions of 
this brief. In discussing this third section of the petition, 
we shall try to minimize duplication. 

The petition states that “The evidence to support the 
identification of the article shipped as an ‘incendiary bomb’ 
is skeletal and weak” (p. 10). The petition, however, men- 
tions little of the evidence on the point. The generalized 
argument that an article is not a bomb unless it is shipped 
with all the parts combined to make it “capable of use” 
would render the rate items for bombs inapplicable to al- 
most all bomb shipments, as Division 3 noted on sheet 10. 

The process of assembly by inserting the burster, fuze 
and arming wire into the bomb just before use is known 
and expressly described in the military instructions, not 
as the assembly of the “bomb,” but as the “Assembly of 
Complete Round” (Ex. 4, p. 151). The phrase “complete 
round” was defined by the War Department as follows: 
“A complete round of ammunition is made up of all the 
necessary components to a chain of events which will per- 
form a desired function under the proper circumstances 
and at the proper time” (Ammunition Inspection Guide, 
Ex. 4, p. 123). To form a “complete round” for a bomb, it 
must have the fuzes, etc. attached. 

The Justice Department, throughout this case, has con- 
fused the term “incendiary bomb” with the term “complete 
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round.” Bombs of all types, when shipped, are generally 
not “complete rounds,” since they lack the components that 
are to be added in the field just prior to use. And the rail- 
roads’ tariffs and Section 22 quotations do not describe 
the items on which the rates are applicable as being “com- 
plete rounds.” The rates on “bombs” apply regardless of 
whether the shipments include or do not include the fazing 
and booster components. 

It is clear that the practice is to ship bombs of all kinds 
without fuzing and booster components. The War Depart- 
ment’s Ammunition Inspection Guide, dated 2 March 1944, 
describes the various kinds of demolition, fragmentation 
and chemical bombs and states, with reference to the bombs 
of general types weighing 100 pounds or more that “The 
nose and tail fuze assembly and arming wire assembly will 
be shipped separately in bulk. Components of unassembled 
rounds are never assembled until ready for use and when 
assembled, fuzes are threaded in handtight, never with the 
use of tools” (Ex. 4, pp. 124-5). Speaking of demolition 
bombs, it notes that “The nose fuze is so designed that the 
primer, detonator, and booster are integral parts of the 
fuze” (Ex. 4, p. 125). Speaking of the so-called GP, or 
General Purpose, bombs which are used for demolition, 
the Ammunition Inspection Guide says that shipping plugs 
are used to close the nose and tail fuze cavities and that 
“This is particularly necessary because bombs are never 
shipped with fuzes assembled” (p. 126). The Navy Depart- 
ment, in 1941, wrote to the railroads stating that bombs, 
mines, warheads, depth charges and projectiles, in their 
form as shipped, “do not include, either as an integral part 
of themselves or tn the same car, the detonating fuses, 
boosters, etc., designed to explode them. These items are 
difficult to explode without the high detonating charge pro- 
vided when the detonating fuses and boosters are installed 
—usually immediately before firing” (Tr. 177-8). 

Division 3 concluded, in accordance with the evidence, 
that the article did not have to be a “complete round” in 
order to be a bomb within the meaning of the tariff and 
Section 22 items (sheet 10). A bomb body loaded with pow- 
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der, for example, is an “explosive bomb” even though it 
needs to be “triggered” by the detonating fuzes, boosters, 
ete. which are designed to explode it and which are to be 
installed in it immediately before use. Similarly, a bomb 
body loaded with its charge of incendiary mixture is an 
“incendiary bomb” even though it, too, needs to be “trig- 

> by the fuzing components that are installed at the 
time of putting it in the airplane. The same principle, of 
course, applies to smoke bombs or gas bombs. 

As shown by the classification history summarized in 
the Report and discussed in the preceding section of this 
brief, the classification rating published in 1928 for incen- 
diary, smoke or poisonous chemical bombs was expressly 
limited from the very start to the bombs that were not 
explosive, ie., the bombs which, as shipped, did not include 
the burster and fuze. The later change in classification 
description, which was also made at the instance of the 
government representatives, was expressly recognized to 
inelude such nonexplosive bombs. Yet, on the present theory 
of the Justice Department, none of those articles and, in- 
deed, few or none of the articles filled with TNT, were 
“bombs,” for they lacked the various fuzing components. 

Criticizing Division 3’s reference to the War Department 
Technical Manual TM-9-1904, the petition merely makes 
the generalized and unsupported statement that “the sec- 
tion of the Manual (page 677) to which Division 3 refers 
contemplates a triggered bomb prepared for use without 
further vital attachments such as the fuze, burster and 
igniter” (p. 11). Reference to that page of the manual (Ex. 
4, p. 133) shows that there is no mention of a “triggered” 
bomb or of the attachments. 

By the standard military nomenclature, these articles, 
in their form as shipped, were called incendiary bombs. 
The War Department Technical Manual, November, 1944, 
entitled “Bombs for Aircraft,” states that “Standard no- 
menclature is established in order that each item stored 
and issued by the Ordnance Department may be specifically 
identified by name.” It also says: “Bombs are completely 
identified by the standard nomenclature and the ammuni- 
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tion lot number which are stenciled on all packings and, 
where the size of the item permits, on the item itself” (Ex. 
4, p. 134). 

A War Department Technical Bulletin entitled “Bomb, 
Incendiary, 500-Pound, M76(T2E1)” contained a picture 
captioned “Fig. 7. 500-pound incendiary bomb, M76, as 
shipped.” Painted on the bomb, as shipped, and shown in 
the picture, was the following: “500 LB M76 PT INCEN- 
DIARY” and the lot number, pursuant to the instructions 
for identifying each article by its standard nomenclature 
(Ex. 4, p. 155). 

There was a standard nomenclature for the empty bomb 
bodies and a different designation for the bomb after it 
was loaded with the filler. The manual, Bombs for Aircraft 
states: 


“98. Boms, Cuemicat, 100-Ib., M47A2 (Mertax Parts). 
a. Data BOMB, chemical, 100-lb., M47A2 (metal parts) 
is the designation of the bomb case before tt is loaded 
with gas, smoke, or incendiary filler.” (Ex. 4, p. 136) 


When it is loaded with the filler, the designation of the 
article changes. Paragraph 101 of the same manual states: 


“101. Boms, Incenpiary, 100-Ib., AN-M47A2. a. Data. 
Bons, incendiary, 100-lb., AN-M47A2, is loaded with a 
40-pound charge of gelled gasoline IM or NP.” (Ex. 4, 
p. 137) 


As to the larger bomb, the manual states: 
“103. Boma, Ixcenpiary, 500-lb., AN-M76. a. Data. 
Bons, incendiary, 500-Ib., AN-M76, consists of the body 
for the 500-lb., G.P. bomb modified for field assembly 
of burster and igniter, and loaded with a gasoline gel- 
magnesium mixture.” (Ex. 4, p. 138) 


Describing the complete round for this bomb, the manual 
expressly shows that the bomb in its form as shipped was 
designated as “Bomb, incendiary, 500-Ib., AN-M76.” It 
states: 

“b. Components. The complete round consists of the 
following separately issued items: 
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(1) Bomb, incendiary, 500-Ib., AN-M76, unfuzed, 
without faze seat liner, adapter-booster holder, igniter, 
burster, or fin assembly, in shipping bands, with nose 
and tail plugs and fin lock nut protector.” (Ex. 4, p. 
138) 

Thus, under the military regulations, the standard no- 
menclature of both the 100-pound and 500-pound bombs 
when loaded with the incendiary filler (and before the 
assembly in the field of fuzes and bursters) recognized that 
the articles were incendiary bombs and required that they 
be so designated. The Justice Department’s statement that 
“the article was not an incendiary bomb in the view of 
the military agency” (p. 11) is simply contrary to the 
evidence. Both in the bills of lading (as noted by Division 
3 on sheets 3 and 4) and in the military manuals, these 
articles were described as incendiary bombs. 


IV. Division 3 Correctly Concluded that the Absence of 
the Parts which Were Added in the Field Did Not 


Affect the Identity of the Articles Shipped. 


Division 3 has properly applied the principle of Lake- 
wood Engineering Co. v. Director General, 57 I.C.C. 311, 
and of the other cases referred to in the Report, that “The 
absence of essential parts not affecting the identity of an 
article transported does not destroy its fundamental char- 
acter for rate-making or tariff-interpretation purposes”’ 
(sheet 10). 

In the Justice Department’s view, the article as shipped 
would have to be incendiary and explosive and ready to be 
triggered before it would be identified as an incendiary 
bomb. As shown in the preceding section of this brief, that 

to the terminology employed by the mili- 
dentify these articles. 
the theory is 


by the parties. The 
sion 3 that 
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The petition refers to manufacturing processes such as 
the making of socks from yarn, shoes from leather, and 
matches from match sticks, but clearly the process of 
assembling the complete round for these bombs was of a 
completely different character. It was more like adding the 
tubes to a radio set or adding a battery, spark plugs, gaso- 
line and oil to an automobile. Just before use for bombing, 
the plug in the end of the well tube was removed and the 
bursters and fuze were inserted (Ex. 4, pp. 136, 139, 151). 
The fuzes of the 500-pound bomb were not inserted until 
after the bomb was installed in its bomb station. The arm- 
ing wire (which prevents the faze from functioning until 
after release from the plane) was installed after the faze 
was inserted (Ex. 4, p. 151). The instractions emphasized 
that if the bomb was not dropped and was to be returned 
to storage, it would be disassembled in the reverse order 
to its assembly. In other words, it was only while the bomb 
was actually in the airplane that it would be fuzed, and even 
then, the arming wire would prevent the fuze from oper- 
ating. 

At one point, the petition says that by finding that the 
articles shipped were incendiary bombs, Division 3 has 
gone “beyond the limit of inquiry set by the Court” (p. 14). 
The rather curious argument seems to be that the Court 
intended that the question of whether the incendiary bomb 
rates were applicable should be determined by the Com- 
mission, but that in deciding this issue, the Commission 
should not consider the question of whether the articles 
were incendiary bombs. It is not apparent how the deter- 
mination of a rate on incendiary bombs could be made 
without such a determination of the identity of the articles 
within the meaning of the tariff. And later in the petition, 
the Justice Department itself asks for a finding that “the 
bomb bodies filled with either napalm or PT1 gel are not 
incendiary bombs within the meaning of item 1820” (p.16). 
At any rate, the direct answer to the petition’s earlier 
comment on this score is set out plainly in the decision of 
the Supreme Court. In the discussion of why the determi- 
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nation of the applicable rate was a matter for the Commis- 
sion, the opinion states, in part, as follows: 


“We must therefore decide whether a determination 
of the meaning of the term ‘incendiary bomb’ in Item 
1820 involves factors ‘the adequate appreciation of 
which’ presupposes an ‘acquaintance with many intri- 
cate facts of transportation.’ We conclude that it does. 


«e * * Whether steel casings filled with napalm gel are 
incendiary bombs is, in this context, more than simply 
a question of reading the tariff language or applying 
abstract ‘rules’ of construction.” (United States v. 
Western Pacific R. Co. et al., 352 U.S. 59, 66, 67 (1956) ) 


Based on the voluminous evidence introduced at the hear- 
ing before the Examiner, Division 3 has properly consid- 
ered and decided the question referred to the Commission 
by the Court, as well as the other referred question about 
the reasonableness of the applicable reduced rates. 


V. Division 3 Has Not “Unduly Exaggerated” or Erred in 
Any Respect in Relying upon the Evidence Showing 
Unusual Care and Expensive Handling. 


The heading of section V of the petition says that “Di- 
vision 3 has unduly exaggerated” the evidence as to the 
unusual and expensive handling of these shipments. Despite 
this surprisingly aggressive statement, nowhere in the sec- 
tion is there even a mention of any exaggeration of that 
evidence. 

The evidence in question is summarized in the findings 
made in the Report, starting on sheet 16, and the accuracy 
of the summary is unchallenged except by the unsupported 
broad charge of exaggeration. Six railroad operating wit- 
nesses testified at the hearing and described the details 
of the special care and handling of the shipments. The evi- 
dence is reveiwed in our original brief at pages 51 to 62. 
As there shown, none of the expensive features which bur- 
dened the railroads in handling these incendiary bombs 
were applicable to shipments of the empty bomb bodies 
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and only a few were applicable to shipments of gasoline. 
These incendiary bombs were handled in the same expen- 
sive way that shipments of explosive bombs were handled, 
and it was the government itself which called for and re- 
ceived that service from the railroads. 

The petition seems to suggest that the railroads should 
have disregarded the warnings of the Chemical Warfare 
Service as to the necessity for Class A cars and special 
handling for these bombs, and should have refused to ac- 
cord to them the special care that the government deter- 
mined was essential to the preservation of the cargo. Such 
action by the railroads would have been a shocking dere- 
liction in the handling of these bombs. As the Report notes, 
“It was agreed among the experts who testified that the 
bombs containing both napalm gel and PT1 or magnesium 
mixture presented a hazard in transportation even though 
they were nonexplosive” (sheet 18). The extra service and 
handling afforded the protection that was needed on these 
shipments and the evidence in that respect is clearly rele- 
vant and important in showing the reasonableness of the 


applicable rates. 


CoxcLusion 


Notwithstanding the hazardous character of these bombs, 
and, as the inventor of napalm gel testified, “the holocaust 
that might have resulted from the shipments under con- 
sideration” (Dr. Fieser, Tr. 290), and notwithstanding the 
extraordinary and expensive handling of the shipments, 
the railroads voluntarily granted the government rates on 
these bombs approximately 35 per cent or more below the 
established classification basis. The grouping of explosive 
and nonexplosive bombs into a single rate group to take 
the same rating or rate was sponsored and proposed by the 
government itself in 1931 and again, for purposes of the 
Section 22 quotations, during the World War II period. The 
group included articles having a wide range of hazard. It 
included bombs with fuzing elements as well as the more 
customary shipments of bombs without fuzing elements. 
It included bombs loaded with explosive charges and, at the 
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same rate, included nonpoisonous and nonexplosive smoke 
bombs and tear gas bombs for which the I.C.C. Regulations 
do not provide any placarding. The group was never 
graded to take different rates according to varying degrees 
of risk. The hazardous character of these incendiary bombs 
clearly placed them properly within the group of other 
loaded bombs. The Justice Department’s contention that 
the rates on bombs loaded with the incendiary napalm gel 
and magnesium mixtures should have been further reduced 
to the level of rates on the empty bomb bodies and on gaso- 
line is contrary to long established principles of rate 


The Report Division 3 thoroughly and correctly re- 
views the evidence, and the conclusions expressed in the 
Report are the only sound conclusions that could be drawn 
from the record. The petition for reconsideration should be 
denied. 

Respectfully submitted, 


Kewnnera F. Burcess, 
Georce Racianp, JR. 
D. Roserr THomas, 
J. Encar McDonaxp, 
Ricuarp A. HotLanver, 
Lawrence Cake, 
Raymonp A. Necvus, 
Attorneys for 
Respondent Railroads. 
Caxe & Necus 
1120 Connecticut Ave., N.W., 
Washington 6, D.C. 


Swuxzy, Avustrx, Burcess & Sarrn 
11 South La Salle Street, 
Chicago 3, Illimois. 
Of Counsel. 


Due Date: March 25, 1960. 
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Orver Denyine Petition For RECONSIDERATION 


At a General Session of the Inrerstate Commerce Com- 
mission, held at its office in Washington, D.C., on the 9th 
day of May, A. D., 1960. 


No. 32130 


Unrrep States or AMERICA, 
Vv. 
WEstTeERN Paciric Ramroap Company 


No. 32131 


Unirep States or AMERICA, 
v. 
Seasoarp Am Live Rarroap CompaNy 


No. 32132 


Unitrep States oF AMERICA, 
v. 
Banoor & Aroostook Rarroap Company 


Upon consideration of the record in the above-entitled 
proceedings, petition of the United States of America, filed 
by the Civil Division, Department of Justice, February 24, 
1960, for reconsideration of the report of Division 3, de- 
cided December 17, 1959, and respondents’ reply thereto, 
filed March 25, 1960, 

It is ordered, That the petition be, and it is hereby, denied, 
for the reason that the matters submitted in support thereof 
do not consitute substantial and material grounds to war- 
rant reopening these proceedings for reconsideration. 


By the Commission. 


Harovp D. McCoy, 
Secretary. 
(Seaz.) 
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TexrsrstaTs Commerce Commission 
Washington 25 

I, Hazor D. McCox, Secretary of the LyrersTaTE Com- 
werrce Coamussios, do hereby certify that the attached 
is trae copy of transcript of the stenographer’s notes of 
hearing held September 30, October 1, October 2, October 3, 
October 6 and October 7, 1958, at Washington, D. C., in 
Docket Nos. 32130, United States of America v. Western 
Pacific Railroad Company, 32131, United States of Amer- 
jea v. Seaboard Air Line Railroad Company and 32132, 
United States of America v. Bangor & Aroostook Railroad 
Company, the original of which is now on file and of record 
in the office of said Commission. 


Ix Wrrsess Wueneor I have hereunto set my hand and 
affixed the Seal of said Commission this 6th day of October, 
A.D. 1961. 

Harold D. McCoy, 


Secretary of the Interstate 


Commerce Commission. [Seal.] 
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{1] Berore toe Inrerstare Commerce Commission 


Docket No. 32130 


In the Matter of: 
Untrep Srares or AMERICA, 
v. 
Western Paciric Ramroap Company 


Docket No. 32131 


Unrrep Srates or AMERICA, 
v. 
Szapoarp Arr Live Rartroap Company 
Docket No. 32132 


Unrrep States oF AMERICA, 


v. 
Banocor anp Aroostook RarLroaD 


ComPany 


Hearing Room F, Interstate Commerce Commission, 
Washington, D. C., Turspay, September 30, 1958. 

The above-entitled matter came on for hearing, at 9:30 
a.m., pursuant to notice, before Examiner Ricuarp S. Riss. 


PRESENT: 
Ricuarp S. Ries, Examiner. 


[1-a] APPEARANCES: 

Kennet F. Burcess, D. Rosert Toomas, Grorce Rac- 
LAND, Jk., and James R. Buss, of Sidley, Austin, Burgess 
and Smith, 11 South LaSalle Street, Chicago Illinois, ap- 
pearing on behalf of the Rail Carriers. 

J. Evcar McDonatp, 466 Lexington Avenue, New York 
17, New York, appearing on behalf of the Rail Carriers. 

Ricwarp A. Hottanper, 3600 West Broad, Richmond, 
Virginia, appearing on behalf of the Rail Carriers. 
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L. W. Wicsss, 1138 Transportation Center, No. 6 Penn 
| Genter, Philadelphia, Pennsylvania, appearing on behalf 
of the Rail Carriers. 
Wu M. Housrox, $4 Harlow Street, Bangor, Maine, 
appearing on behalf of the Rail Carriers. 
Mozrox Houtasper and Lewis A. Die, appearing on 
behalf of the Government. 


[2] PEOCEEDINGS 


Exam. Rus: This is the time and place designated by 
the ICC for a hearing in Docket No. 32130, entitled the 
United States of America versus the Western Pacific Rail- 
road Company ; 


No. 32131, entitled the United States of America versus 
Seaboard Airline Railroad Company; 

No. 32132, the United States of America versus Bangor 
and Aroostook Railroad Company. 

These cases have not been conso idated by formal order 
of the commission, but they have been assigned for hearing 


at the same time and they will be heard on 4 common 
record. 

These eases come to the commission on petition of the 
United States Government pursuant to an order of referral 
from the United States Court of Claims, dated January 16, 
1957. 

We are concerned with the applicable rates on shipments 
of steel aerial bomb cases filled with NAPELM GEL, 
shipped over the lines of Bangor and Seaboard Railroads 
in 1944, and over the lines of Western Pacific in 1948 and 
1950. 

Without going into detail, in the differences in the 
factual situations which appears to exist in these cases, 
generally speaking, the parties differ in their contentions 
as to what the applicable rate was for the involved ship- 
ments. 

The commission has been asked to make a finding as to 
what the applicable rate was and if the commission should 


109 


find that the applicable rate is based upon the first-class 
[3] carload rating named in item 1820 of the classification, 
the government then contends that such rate is unjust and 
unreasonable. 

Now, counsel may have some additions to that statement, 
or they may have some corrections. I don’t know. I gleaned 
those statements from the petition of the government that 
is filed in the docket of each of these cases. 

My name is Richard S. Ries, and I would like to have the 
oral appearances of counsel on the record at this time. We 
can start on my right here and go right around the table. 

Mr. Dre: Lewis A. Dille, for the Department of Justice. 

I am a practitioner. 

Mr. M. Horzanper: My name is Morton Hollander, also 
with the Department of Justice. 

Exam. Rs: You are not a practitioner, Mr. Hollander? 

Mr. M. Hotianper: No, sir. 

Exam. Ries: Are you a full time employee of the Depart- 
ment of Justice? 


Mr. M. Hottanper: Yes. 


Mr. Wicxes: L. W. Wickes, 1138 Transportation Center, 
No. 6 Penn Center Plaza, Philadelphia 4, Pennsylvania. 

I am an attorney-at-law and admitted to practice before 
the ICC. I appear on behalf of the defendants. 

Exam. Rres: When you say the defendants, who are you 
[4] appearing for? It is a little confusing at this point to 
me at least. I am sure you are much more familiar with 
this case than I am, but when you say the defendants, is 
that the railroads generally? 

Mr. Wicxes: I am an assistant general counsel for the 
Pennsylvania Railroad and in that capacity I am a member 
of the Defense Committee of the Railroad Counsel who are 
defending all three cases. 

Mr. M. Hotranver: Mr. Examiner, it seems to me that 
this case is perhaps a little different from the usual run of 
cases coming before the commission and for that reason 
this proceeding may perhaps have some unique aspects. 


110 


I think, as your statement fully and properly pointed 
out, this case here on referral from the Court of Claims. 

In the Court of Claims there were, and for that reason 
there are, I believe, here, three litigants, three plaintiffs, 
three plaintiff carriers; namely, Western Pacific Railroad 
Company, the Bangor and Aroostook, and the Seaboard. 

It is very difficult for me to perceive, Mr. Examiner, how 

or what possible interest or privilege or right any other 
earrier, the Pennsylvania or any other, might have in these 
particular proceedings which I respectfully submit should 
be limited by you so far as carrier participation is con- 
cerned, to those three carriers who filed this original Tucker 
Act suit against the United States claiming money dam- 
ages. 
[5] I repeat, those three carriers are Western Pacific, 
Bangor and Aroostook, and Seaboard, and it is only with 
respect to those three carriers that the mandate of the Court 
of Claims directed the referral of the three claims to the 
commission and not any others. 

For that reason I cannot see how or why the Pennsyl- 
vania Railroad, or any other carrier, should be allowed to 
participate in these proceedings. 

I am afraid, with three carriers involved, the proceeding 
may be drawn out for a long period of time, longer than 
anticipated, but certainly if carriers who are not even in- 
volved in the basie litigation are allowed to participate 
there is no reasonable end in sight. 

Mr. Tuomas: My name is Robert Thomas. In these cases 
there is a single carrier, which is the defendant, that is in 
one ease it is the Bangor and Aroostook Railroad. In the 
other it is the other individual ones. 

The shipments that are involved are shipments which 
moved on interconnecting lines. Particularly I am speak- 
ing now of the particular shipments indirectly involved in 
this case before you, so that the other carriers have an 
interest. 

Beyond that, of course, there is, and we will describe a 
little more in connection with the opening statement, there 
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is the feature of the case that gives it a national importance 
because it does have a very widespread national importance. 
[6] Now, when the appearance was entered by Mr. Wickes 
& minute ago, Mr. Wickes stated that he was appearing for 
the defendants. Now, the defendants are the three carriers. 

Mr. Wickes, himself, is a solicitor of the Pennsylvania 
Railroad, but as an attorney, as an employee, or officer, of 
the Pennsylvania Railroad, he is appearing here as an at- 
torney for the defendants and each of the various attorneys 
who will now enter their appearance for the defendants are 
entering their appearance for the defendants, of course, in 
these particular cases. 

That may be from one railroad; they may be from inde- 
pendent law firms, as some of us are, but they are appear- 
ing as counsel for the defendants here. 

Exam. Ris: In other words, Mr. Wickes, when you say, 
when you used the word “defendants”, I wanted to find out 
what railroads you had in mind. By that you are repre- 
senting not the Pennsylvania Railroad as such, you are 
representing these three railroads who are involved in this 
proceeding? 

Mr. Wickes: That is correct, sir. 

Mr. M. Hottanver: I withdraw my objection. 

Exam. Ries: Very well. 

Mr. Hovsron: William M. Houston, 84 Harlow Street, 
Bangor, Maine. Attorney-at-law admitted to practice be- 
fore the commission, appearing for defendant Rail Car- 
riers. 

Mr. R. Hottanper: My name is Richard S. Hollander, 
[7] Seaboard Airline Railroad Building, 3600 West Broad 
Street, Richmond, Virginia. 

I am an attorney and admitted to practice before the com- 
mission. 

I am appearing in this proceeding on behalf of the de- 
fendant Rail Carriers. 

Mr. McDonatp: J. Edgar McDonald, 466 Lexington Ave- 
nue, New York 17, New York. 
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I am an attorney admitted to practice before this com- 
mission and I appear on behalf of the defendants. 

Mr. Burcsss: Kenneth F. Burgess, member of the law 
firm of Sidley, Austin, Burgess, and Smith, in Chicago, 
Wiinois, appearing with other of my partners on behalf of 
the defendants. 

Mr. Tuomas: D. Robert Thomas, member of the law firm 
of Sidley, Austin, Burgess and Smith in Chicago, 11 South 
LaSalle Street, appearing for the defendants. 

Mr. Buss: James R. Bliss, of Sidley, Austin, Burgess 
and Smith. 

Exam. Ris: You are appearing for the defendants also, 
Mr. Bliss? 

Mr. Buss: That is correct. 

Exam. Rs: Are there any further appearances to be 
made at this time? 

Have you gentlemen had an opportunity at all to agree 


among [8] yourselves possibly as to the order of presenta- 
tion to be made at this hearing? 


Mr. Tuomas: We have had a discussion of that, Mr. 
Examiner. The understanding that we have reached has 
been that the railroads will present their case first. 


There has been a discussion between us as to who has the 
burden of proving what rates were applicable. We have 
not attempted to resolve that legal question. 


But on the matter of going forward, of starting off, going 
first, our understanding has been that the railroads will 
go first. 

Exam. Ries: I might say this to you, Mr. Thomas, and 
for the benefit of the other counsel, that, of course, the 
order of presentation is something different entirely than 
the burden of proof. So it may be that on various issues 
that come up in the case the burden of proof may shift from 
one party to the other, but that has nothing to do with who 
is going to proceed first. 
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So if that is agreeable with all counsel, it is agreeable to 
me, the railroads will go forward and present their case 
and then the government will follow the railroads. 


If you are ready to call your first witness, we will pro- 
ceed. 

Mr. Tuomas: Mr. Examiner, if it will be agreeable, I be- 
lieve it might be helpful if I gave a few minutes to a 
[9] statement of the nature of the case and of our conten- 
tions. I believe it will be helpful in the long run showing 
the overall pattern. 

Exam. Ries: I think that is true. You may proceed, Mr. 
Thomas. 

Mr. Tomas: This case, of course, as you remarked in 
your opening remarks, involves these three separate cases. 
The total number of shipments that are directly involved is 
slightly over two hundred carload shipments of the three 
cases. 


All of these shipments were made in 1944 except for the 


few that were made in 1948 and 1950. 

The commodity that is involved has two different kinds 
of weights; they are the one hundred pound and five hun- 
dred pound incendiary bombs. 


There is a controversy as to the name of the article that 
is involved in the question of what rate is applicable. They 
were called the incendiary bombs by the government, by the 
Chemical Warfare Service, by the Army, by the rate 
people, and by the railroads until this proceeding. 

Now the one hundred pound bomb and the five hundred 
pound bomb that are involved here in the cases were loaded 
with their fillers, their contents. 

I say that because in a handful of the shipments there is 
a description on the bill of lading that says, “Empty aerial 
[10] bombs. 

We have discussed that with counsel for the government 
and also another issue that I will refer to and it has been 
stipulated that all of the shipments involved here, all of the 
commodities involved in the shipments here were in fact 
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loaded despite this statement of “Empty” that appears on 
those particular bills. 

There is a second stipulation in that nature— 

Exam. Rus: Just a minute, Mr. Thomas, if you don’t 
mind an interruption. 

Mr. Taomas: I don’t. 

Exam. Riss: Do I understand for the purpose of this 
case that there is a stipulation by counsel that all of these 
so-called bombs were filled? 

Mr. Tuomas: Yes, with either of three kinds of fillings. 

They bear the code names of “1M”, “NP” or “PTI”, the 
kind of filler. 

Exam. Ries: Are you agreeable to that, Mr. Hollander? 

Mr. M. Hottasver: No, your Honor, we are in full agree- 
ment that what were shipped here were not empty bomb 
body cases. We also are ready to stipulate that each of the 
bomb body cases involved in the shipments in question were 


filled with a thickened gasoline, the gasoline thickened by 
the addition of soap powder. 

We are not ready or willing to stipulate to anything else 
with respect to the nature of the filling. 
{11] Exam Rus: I don’t want to get into that. All I 
want to do now is to understand what this stipulation 
means. 


As I understand the stipulation, the parties are merely 
willing to stipulate that all of these bombs were filled re- 
gardless of what the contents were. 


I understand Mr. Thomas says there is a handful of 
them that were indicated to be empty, but for the purpose 
of this case, as I understand it, it is stipulated that they 
were all filled. 

Mr. M. Hottaxver: We are ready to concede that a num- 
ber of bills of lading descriptions are incorrect to the extent 
that they refer to empty aerial bomb because those bombs 
were not in fact empty, those bomb body cases were not in 
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fact empty. They did contain the NAPALM GEL. Just 
as we will try to show that other descriptions in the bills 
of lading referring to shipments of incendiary bombs them- 
selves were incorrect because the shipments were not in- 
cendiary bombs. 

Exam. Ries: You are way ahead of me. All I want to 
find out is the particular stipulation which is the number 
one stipulation. 

Mr. M. Hottanver: Irrespective of any of the descrip- 
tions in the bill of ladings we are ready to concede that no 
matter what the bill of ladings describe, or refer to, each 
of the shipments involved, as the Supreme Court has said 
in this case, consisted of aerial bomb body cases filled with 
Napalm Gel. 

[12] Mr. Tuomas: That is satisfactory to a point. There 
is one point which is incorrect, I am sure inadvertently, 
both sides are agreed that they were filled. 

Now, when we get to the phrase “with”, then there ap- 
parently is a disagreement because the facts will show 
that there are three kinds of fillers involved here. 

Exam. Riss: I see. 

Let us cut that off right there. The stipulation, as I 
understand it, is now that these bomb shell cases were 
filled, period? 

Mr. Tuomas: That is right. 

Exam. Ries: Apparently you cannot agree with what 
they were filled with, and that is what you will have to 
bring out in your testimony. So that is your number one 
stipulation. 

Mr. Toomas: Yes. 

Exam. Riss: Very well, you may proceed. 

Mr. Tuomas: On the second stipulation it is stipulated 
that for the purpose of this case all of the articles that are 
involved here, bombs or bomb bodies, whatever name they 
are called by, were shipped out without their bursters and 
fuses. 

Exam. Riss: Is that correct? 

Mr. M. Hottanver: Yes, Mr. Examiner, I think this is a 
corollary to the first stipulation which is that all that was 
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involved was the bomb body cases with this thickened gaso- 
line. 

Exam. Rus: The point is that it was shipped out without 
[13] the bursters and the fuses, you say? 

Mr. Toomas: That is correct. 

Exam. Res: That isa stipulation? 

Mr. M. Horraxper: Yes. 

Exam. Res: Now, that far—I don’t want to go any 
further than that. 

All right. 

Mr. Tsomas: The reason for that stipulation, your 
Honor, is that while some of the bills of lading here show 
that they have marked on the bills of lading themselves as 
being without bursters or fuses; many others are not. 

Many others say just incendiary bombs. That is all. 

We have no evidence that they were shipped with 
bursters and fuses and there is no argument between the 
government and ourselves in the event they were shipped 
with bursters and fuses. 

Now, as to the contentions of the parties here, we contend 
first that these were incendiary bombs within the ordinary 
normal meaning of those words and we contend that the 
rates which are applicable on these shipments are the rates 
which were applicable on incendiary bombs. 

These rates actually were charged by the railroads, that 

is true in all the cases where the articles were not described 
as being empty, they were charged by the railroads and 
collected. 
[14] The government subsequently made cutbacks. On 
the ones made in 1948 and 1950 where they had been billed 
erroneously as empty aerial bomb bodies or bombs, they 
were billed on a different basis. 

Now, the government contends, as we understand it here, 
that instead of that rate situation prevailing the rates 
should be calculated on one of two bases, one being that 
they should be rated by analogy as empty aerial bomb 
bodies. 

The other is that under the combination rule of the classi- 
fication, that they be rated on the idea that they were not 
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an article, but were a combination of articles. They take 
the ingredients of the filler and take those various ingredi- 
ents and the outside of the bomb and apply the combina- 
tion article rule to that. 

We disagree, of course, entirely with that approach or 
that meaning of the combination or rule by analogy. 

Now, you referred a moment ago to the referral of this 
case. I won’t mention anything further about that. 

The first point where this subject matter reached the 
courts was in the Union Pacifie case before the Court of 
Claims where the Court of Claims had a hearing and ruled 
that these were incendiary bombs and that the rates on 
incendiary bombs were applicable. 

That was in 111 Federal Supplement 266. 

Then I believe that was applied afterwards to some ex- 
tent. 

[15] Then a subsequent case was this Western Pacific. 
Bangor and Seaboard cases were the next ones that came 
around to the Court of Claims, and these, as were referred 


to earlier, were held by the Court of Claims to be also sub- 
ject to the incendiary bomb rates. 

That finding was set aside in the Supreme Court on the 
ground not of the merits, but that the court had no jurisdic- 
tion over that question and it was referred to the com- 
mission. 


This case, or these three cases, individually, represent 
sample cases. There are now pending in the Court of 
Claims many cases which involved the same questions. 

There are also pending many cutbacks which have not 
reached the Court of Claims or bills for cutbacks which 
have not actually been made against the railroads yet. 


Our evidence will show, and I will just briefly refer to 
the main points as to what our position is, it will show first 
that both the government and the railroads have called 
these articles incendiary bombs; they have called the filler 
incendiary filler and incendiary materials. That has been 
the normal name for the article and for the filler. 
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Actually it is the only appropriate name. And they were 
described on the bills of lading themselves, most of the bills 
of lading, as being incendiary bombs. 

Now, the evidence will show with respect to these bombs 
or bomb bodies shipped without the bursters and fuses, 
that the [16] Chemical Warfare Service decided and said 
and ordered that it was essential, and the word essential is 
there, that it was essential that these cars be placarded on 
the outside with the signs, big signs, that say danger. They 
marked that on the bills of lading. 

They also added handle carefully, keep fires away, and 
the other things which go along with that recognition of the 
character of the shipment. 

They said it was essential that they be so marked, it was 
essential that the shipments be so marked for the preserva- 
tion of the cargo. 

This was the Chemical Warfare Service. This was done 
by the railroads of course. 

The shipper ordered it because the Chemical Warfare 
Service decided that. It was done even though it was not 
technically required by the ICC’s regulations on explosives 
and other dangerous articles. 

We do not contend that these articles fall within the tech- 
nical meaning of what is commonly called the Red Book or 
the ICC regulations on the explosives, or other dangerous 
articles. 

The Chemical Warfare Service knew they did not fall 
within those definitions, but nothwithstanding that fact 
they said it was essential that the cars be marked as dan- 
gerous [17] and handled by the railroads as such. 

The evidence will show that they were handled by the 
carriers pursuant to those features with the extra handling 
services and the extra work and care that was necessary and 
appropriate to such dangerous shipments. 

There was a reference a moment ago to the nature of the 
fillers that were used in these bombs. That filler is a kind 
of general word for this material. There are different kinds 
of fillers that are used in different kinds of incendiary 
bombs. 
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The kind that were involved in here, the evidence will 
show had three main type fillers. One is this famous NA- 
palm Bomb, the one that was most used in our World War 
II raids. 

In that connection we will present to you the evidence 
and describe by the man who invented NApalm, who owns 
the patent on that incendiary gel, Dr. Lewis Fieser. He is 
a professor of chemistry at Harvard University. He has 
been, and was for a time throughout the period, acting for 
the government and invented the incendiary Napalm gel. 

The second filler, NApalm, is a sort of viscous sticky 

mass of stuff that will flow, it can be pulled out and so on. 
It does not readily break apart. It is a heavy Kind of gel, 
a sort of jellowish gel formed by this NApalm powder that 
is mixed with gasoline, stirred and so on, let set, and it gels 
into this heavy type mixture. 
[18] There is a similar type filler, which is a second one, 
called, in general, and referred to at various points, as IM. 
I am not a chemist, but I understand that I stands for 
isobutylmephy] crelate. It is an—I don’t know exactly what 
that means, but IM was another one of these powders or 
mixtures that was mixed with gasoline to form a gel. It had 
different properties from the Napalm gel. 

The third type filler was one of an entirely different 
character called PTI. Officially in the code names, perhaps 
because it came originally from a plant in California called 
the Permanente Plant. 

Magnesium was a very large ingredient of this bomb, 
powdered magnesium which burns with a high intensity of 
temperature . The bomb also contained some heavy oils and 
some lighter oils. It contained a relatively small proportion, 
something like twenty-five percent or thereabouts, pro- 
portion of gasoline, but the heavy part of that bomb was 
the magnesium type. 

That was used in what has been referred to sometimes as 
the block burner bomb, the five hundred, quarter ton bomb 
that is also involved in these shipments. 


More colloquially, this material which was referred to in 
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the filler is sometimes referred to as—by the witnesses and 
referred to during the war, as Goop. 

Now, the evidence will also show the classification rating 
[19] on these articles. It will show the history of the 
classification rating back to the days when the incendiary 
bombs were first used. 

Incendiary bombs were used, incidentally, in the First 
World War. They were rated in the classifications in the 
1920’s and in the 1920’s it was a nonexplosive incendiary 
bomb. 

It was explosive, but was not rated, because at that point 
they were not carrying the classification ratings as ex- 
plosive. 

But the nonexplosive bomb was. We will show that the 
rating of item 1820 of the classification which will be re- 
ferred to quite a bit here, that rating was one which the 
government itself suggested, proposed, wrote and agreed 
to, including its application on nonexplosive incendiary 
bombs and these bombs as shipped were nonexplosive be- 
eause they did not have the bursters or the fuses. 


We will also show that the applicable rates, the actual 
rates, were not the first-class rates. 

There is this feature in the petition that says that if it is 
found that the rates were first-class, then there is a question 
about reasonableness and so on. 


The applicable rates on none of these shipments were 
first class. 

The maximum rate was on a sixty-five percent rate basis. 
[20] That will be shown. 

Sixty-five percent of first-class approximate rate basis. 
That was the ceiling. 

There will be rates, the applicable rate will be below the 
sixty-five percent level where a higher tariff rate subject 
to section 22 equalization agreement made a lower rate. 

There was also a lower rate basis or another concession 
which had that same effect in the nature of transit conces- 
sion which was made to the government on shipments. You 
will have before you, as you have here, many shipments 
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that were transited here under that section 22 rate conces- 
sion. 

The shipments particularly involved here were transited 
at Huntsville, Alabama. They came in from the west, went 
out either from Charleston or Searsport, Maine. 

The fact that these bombs, as the evidence will show, 
were shipped without bursters and fuses and were not 
shipped as complete rounds, ready to be dropped from an 
airplane, is not at all unique. 

The typical situation in the handling of bombs for trans- 
portation, the bombs that are rated in the classification and 
in the rates, is that they are not shipped and were never 
thought of as being shipped as what is called by the govern- 
ment war people as complete rounds. 

A bomb at the time it goes up in the airplane, is ready 
to be dropped out, is a complete round. It is not typically 
[21] shipped that way. 

Speaking, for example, of the TNT bomb, the general 
purpose type bomb, this same bomb case for the bomb here 
was used also for the general purpose bomb. 

When loaded for the TNT the fuses were typically not 
shipped with the bomb. There would be a plug at the top. 
The fuses were inserted in the field just as they were with 
this incendiary bomb. 

One final point and last, but by no means least, the par- 
ticular shipments that we have involved here, this character 
of shipments or articles, were before the commission not so 
long ago. They were a part of a series of cases that were 
filed by the Department of Justice against the railroads, 
some sixteen or seventeen cases in all, on different subjects. 
They were filed at various periods after World War II. 
Together they were known as the war materials repara- 
tion cases because they were heard on a consolidated record 
and decided together. 

I believe the decision is reported in 294 ICC, page 5. 

As I said, a moment ago, these shipments were involved 
in that case and in that case were the descriptions of the 
character, of the way in which these incendiary bombs were 
shipped, the fact that they were shipped without the 
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bursters and fuses, what the rates on them were, what the 
rates were that the government was seeking in that case, 
the lower basis of rates. 

[22] They put in the sample shipments, the fact that the 
commission in its decision held that the rates there were not 
shown to be unreasonable. There was no argument in that 
ease as to what rate was applicable. 

The government and the railroads at that point, it was 
decided a few years ago, had no argument in that case as 
to the applicability of the rate. The government showed 
the ratings the same as the railroads did and those rates 
were held not to be unreasonable. 

Incidentally, the shipments of these NP incendiary 
bombs, shipped without the bursters and fuses, were called 
incendiary bombs by the government and its rate people in 
those cases. There was no question about the fact they 
recognized those as incendiary bombs. 

This was a kind of rerun in effect of that feature, of the 
War Materials Reparation cases. 

It is of course extremely significant that these shipments 
were a part, were a full part of that War Materials Repara- 
tion case situation and that the commission already has 
found that the rates on them were not unreasonable. 

We expect to have, I am not quite sure now about the 
number of witnesses, but it is not very many, something 
like seven or eight total witnesses. 

Exam. Ris: Thank you, Mr. Thomas. 

Mr. Hotiaxpee? 

[23] Mr. M. Hortaxpez: Mr. Examiner, I would like to 
make a brief statement, if I may, simply for the purpose 
of bringing this case back into perspective and emphasizing 
perhaps what this case is not about, rather than what it is 
about. 

This case is not about bombs. This case is not about 
incendiary bombs. This case does not have anything to do 
with explosives. 

I emphasize that, Mr. Examiner, because I think a great 
deal of confusion has seeped into this entire litigation from 
its very inception because of the consistent attempts on the 
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part of the carriers in this case to label these items and 
to keep on characterizing them as something incendiary, a 
bomb, something which is hazardous. 

That is not what the case involves. Judge Madden, who 
was among the five judges in the Court of Claims passing 
on this very litigation before it went up to the Supreme 
Court, Judge Madden had written a dissent for the Court 
of Claims and this dissent in large part was depended upon 
by the Supreme Court in reversing the Court of Claims. 

Judge Madden put his finger on the crux of the problem 
with respect to these constant completely unwarranted 
characterizations when he said in his opinion: 

“Give a dog a bad name and you can hang him.” 

It seems to me that that really summarizes the carriers’ 
case. They keep on referring to these items as incendiary. 
They [24] keep on referring to them as bombs. 

They conjure up the thought that what was shipped is 
something highly dangerous. 

Our evidence will show that the government has paid 
these carriers for the transportation of these steel bomb 
cases filled with Napalm gel, which is a gasoline, liquid 
gasoline, which has been solidified by the addition of soap 
powder. That is all that is involved. 

It was gasoline. It was thickened in order to retard its 
free flowing qualities, in order to retard its burning rate, in 
order to make it safer from a transportation point of view. 

The gasoline unquestionably is safer from a transporta- 
tion point of view after it has been thickened or geletinized 
by the addition of soap powder. 

That is all that is involved in these shipments. 

The government has paid the carriers on the basis of 
what they would have received had they carried far more 
dangerous liquid gasoline. 

We believe the rate paid by the government is more than 
sufficient to discharge the government’s liability to the car- 
riers for the shipments in question. 

Our evidence will also show that the high first-class rate 
that the carriers demanded in this case, over and above 
what they have already received for the carriage of liquid 
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[25] gasoline is completely unwarranted because our evi- 
dence will show that item 1820, which they necessarily have 
to rely on, which is the item which does in fact apply to 
shipments of true incendiary, true explosives, we will show 
that that item can in fact have no application here because 
what was involved was not hazardous; it was not explosive, 
it was not incendiary and it was not subject, because of the 
fact that it was relatively innocuous in nature, because it 
lacked any hazard from the transportation point of view; 
it was not even subject to the Bureau of Explosives. 

I think the full name is the Bureau for the Safe Trans- 
portation of Explosives, and other dangerous articles. That 
bureau, as you know, administers and works with the ICC 
in enforcing the ICC’s regulations on explosives and other 
dangerous articles. 

The bureau has ruled, and there will be testimony to the 
effect, that what is involved in these cases is a steel bomb 
body container holding thickened gasoline, gasoline geletin- 
ized and made safe for transportation by the addition of a 
soap flake. 

The bureau has raled that that commodity is not even 
subject to their regulations on explosives and other dan- 
gerous articles, even though, I would like to point out, 
gasoline is. 

As I say, we paid for the equivalent of transporting the 
far more dangerous commodity of gasoline. 

[26] As I said, we think that is more than a fair discharge 
of the government’s liability. 

Exam. Rus: Very well. 

You may call your first witness. 

Mr. Tuosas: At the outset, Mr. Examiner, we would like 
to offer three exhibits which consist of the bills of lading 
involved in the cases here. These are the bills which have 
been furnished to us by the government. They are the sets 
broken down by the three cases. 

The first one which I would ask be identified as Defendant 
Exhibit No. 1, is the bills of lading in the Bangor and 
Aroostook case. 
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I might say, Mr. Hollander, that we have separated these 
with identifying tags as to the batch of them that went from 
one spot to another so that they will be grouped in here. 
We will give you copies of the little tags that go in to 
separate them in their groups. 

Exam. Rres: Do I understand that you are offering this 
for identication as Exhibit No. 1, this whole exhibit? 

Mr. Tuomas: Yes, your Honor. 

Exam. Riss: Do you have additional copies? 

Mr. Tuomas: The government has copies ready. We have 
some additional copies that can be made available; yes, sir. 

Exam. Ries: You know, of course, that the reporter will 
want a copy and I will want a copy. Do you have copies in 
that [27] respect as to all your exhibits? 

Mr. Tuomas: We do for most of them. There may be a 
shortage of one or two, Mr. Examiner. 

Exam. Ries: It may be that so far as this exhibit is con- 
cerned, an original will be sufficient. 

Mr. Tomas: This, I believe, is the only nature of ex- 
hibit that we run into the trouble that you are mentioning. 

Exam. Ries: I thought that might be the case. 

Mr. THomas: We do have extra copies of some of them, 
even of these. 

(Exhibit No. 1 was marked for identification) 

Mr. McDonatp: I think, if necessary, Mr. Examiner, we 
probably could get together and furnish at least one addi- 
tional copy in the course of the hearing. We didn’t think 
that more than a single one would be necessary for the 
official record. 

Exam. Ries: I think that is correct. 

Mr. M. Hottanper: If it is not, Mr. Examiner, we will 
be able to get additional copies. 

Exam. Rres: Let me ask, Mr. Hollander: Do you have 
any objection to this exhibit? 

Mr. M. Hottanper: We have no objection to the exhibit 
subject to the comments we made in our former colloquy 
with respect to misdescriptions in the bills of lading. Some 
of those bills of lading purport to have transported items 
which [28] in fact were not transported. 
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We will be able to establish what, in fact, was trans- 
ported. 

Subject to that reservation and qualification, we have no 
objection at all to the introduction of these bills. 

Mr. Tuomas: I think that comes up only in connection 
with the Western Pacific shipments and we have those here 
on the third, that they were marked as empty. 

Mr. M. Horrtaxper: That comes up only with respect to 
Western Pacific because they believe that the bills of lading 
misdescribed the articles packed in those cases. 

We believe that the bills of lading to the extent that they 
refer to shipments of incendiary bombs by Bangor and 
Aroostook and Seaboard also contain those descriptions. 
[29] Exam. Ris: Do I understand that this exhibit that 
you are referring to is the bill of lading for all the ship- 
ments that are involved in this proceeding? 

Mr. Tuomas: Of the Bangor and Aroostook section. 
There are three. The second one will be those involved in 
the Seaboard case. I might identify those right now. 

Exam. Ries: Very well. 

Mr. Tuomas: This will be Defendant Exhibit No. 2. The 
bills of lading involved in the Seaboard case. 

(Exhibit No. 2 was marked for identification) 

Mr. Tomas: Exhibit No. 3 is the ones involved, directly 
involved in the Western Pacific case. 

(Exhibit No. 3 was marked for identification) 

Mr. Tomas: I have extra copies of this last one, No. 3. 

We offer the three exhibits in evidence. 

Exam. Ries: Is there any objection to these documents 
that have been offered as exhibits, Exhibits 1, 2, and 3? 

Mr. M. Hottaxper: The only objection is the qualifica- 
tion that I mentioned before, that we reserve the right to 
show that some of the descriptions in the bills of lading do 
not accurately describe what in fact was shipped. 

Of course, we believe we should pay the correct trans- 
portation rate on what was actually shipped, not on what 
was [30] described. 
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Exam. Ries: Very well. The documents marked for 
identification Nos. 1, 2, and 3 will be received in evidence 
as Exhibits No. 1, 2, and 3, respectively. 

(Exhibits Nos. 1, 2, and 3 were received in evidence) 

Mr. Tuomas: Our first witness is Mr. Flint. 


W. S. Frit, was called as a witness and, having been 

first duly sworn, was examined and testified as follows: 
DrrecT EXAMINATION. 
By Mr. Tuomas: 

Q. Will you state your name for the record? 

A. My name is W. S. Flint. 

Q. Have you prepared a statement in connection with this 
case? 

A. I have. 

Q. Would you proceed then with your statement, Mr. 
Flint? 

A. I am chairman of the official classification committee, 
with offices located at One Park Avenue, New York, New 
York, and I have been in the employ of such committee 
since July 1, 1915. 

I became a member of that committee on April 15, 1933, 
and have been chairman since April 1, 1951. 

Defendant’s Exhibit No. 4 consists of 162 pages and was 
prepared by me or under my direction. 

The government’s petitions in these proceedings involve 
[31] carload shipments which moved during the period 
commencing March 14, 1944, and ending August 1, 1950. 

The articles shipped were one hundred pound and five 
hundred pound incendiary bombs. They were described 
by the government in several different ways on the bills of 
lading for these shipments. <All the bills of lading described 
the commodity as bombs and most of the bills described the 
commodity as being incendiary bombs. 

For example, a shipment in docket No. 32131, made on 
government bill of lading No. WT-1063627, issued March 
17, 1944, was from Ladora, Colorado, to Huntsville, Ala- 
bama. It described the shipment as follows: 
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“Fireworks, bombs, incendiary, one hundred pound, 
M4742, NP Filled,” and bore the following warning 
applied by the shipper: 

“Handle carefully Keep fires away Dangerous 
placards applied.” 


Another bill of lading in that docket No. 32131, govern- 
ment bill of lading No. WT-1486497, issued May 24, 1944, 
was from Huntsville, Alabama to Charleston, South Caro- 
lina. It described the shipment as follows: 


“Fireworks ‘B’ five hundred pound M47A2 Incen. 
Bombs, NP Filled. Dangerous placards applied.” 


There was no statement on these bills of lading as to 

whether those bombs did or did not include the burster or 
fuse. 
[32] Exam. Res: Mr. Flint, just a moment. As to these 
bills of lading which you just referred to, is 2 copy of those 
bills of lading in Exhibits 1, 2, and 3 which has been 
admitted in evidence? 

The Wirszss: I believe they are, sir. 

Exam. Ris: Very well. 

The Wrirsess: Another shipment from the same docket 
No. 32131, is an example where the bill of lading stated 
that the bombs in the shipment were without the burster 
or fuse. 


Government bill of lading No. WT-1064033, dated April 
11, 1944, from Ladora, Colorado, to Huntsville, Alabama, 
described the articles as follows: 


“Bombs, incendiary, one hundred pound, M47A2, NP 
filled, W/O burster, fuse or wire,” and bore the follow- 
ing statement from the shipper: 

“Handle carefully Keep fires away Dangerous 
Placards applied.” 

The descriptions of the commodity on the bills of lading 
for the shipments involved in docket No. 32131, the Bangor 
and Aroostook case, were also stated in different ways, but 
they all described the articles as “bombs.” 
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On one group of those bills, the description read as 
follows: 

“Fireworks ‘B’ M47A2 bombs, NP filled, NP filled 
dangerous placards applied.” 

An example of this is the bill of lading No. WT-1460263, 
[33] issued June 16, 1944, covering the shipment from 
Huntsville, Alabama Arsenal, to Searsport, Maine. 

Others were like this except that they omitted the words 
“NP filled” and added the description of the weight of the 
bombs, one hundred pounds. 

On another group, the description read: 

“Incendiary bombs (inflammable solids—NOS) Dwg. 
82-3-428.”, and were marked “dangerous.” 

An example is bill of lading No. WT-420091, issued May 
10, 1944, from Marion, Ohio, to Searsport, Maine. 

Mr. M. Hottanver: May I interrupt to suggest that we 
certainly will be delighted to stipulate that Mr. Flint is 
correctly describing the bills of lading as they appear on 
the exhibits, but I don’t know whether any particular pur- 
pose is served by actually reading from these bills of lading. 

Exam. Ris: Let me suggest, have you seen this testi- 
mony before this morning? 

Mr. M. Hottanver: No, sir; this is the first time I was 
presented with a copy. 

Exam. Riss: Is there any way possible, Mr. Thomas, that 
a part at least, of this testimony, that kind of testimony in 
here, could be stipulated and be copied in the record as if 
read? 

Mr. Tuomas: The portion that is being referred to, Mr. 
Examiner, I believe is only the rest of this page, and after 
[34] this it is different material. It is the rest of this page. 

Exam. Ries: Thank you. We will continue on then, Mr. 
Hollander. 

I would like to suggest, though, if you do have long 
prepared testimonials here, if it is possible, I think we 
could expedite the hearing if they could be exchanged. 

Mr. Tuomas: There has been a discussion of that in 
advance and in accordance with that we met with the De- 
partment of Justice people yesterday and were prepared to 
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exchange exhibits and so on and we found that they were 
not prepared to do that. That is the reason. 

Exam. Ris: All right. You may proceed. 

The Wirsess: Another group of bills of lading described 
the articles as follows: 

“Fireworks, Bombs, incendiary one hundred pound, 
M47A,”’ NP filled, w/o burster, fuse or wire.”’ 

They were marked “Dangerous placards applied.” 

An example is bill No. WV-4284398, issued June 16, 1944, 
for a shipment from Ladora, Colorado, to Searsport. 

The interstate shipments involved in Docket No. 32130, 
the Western Pacific case, were all made in 1950 on govern- 
ment bills of lading from Baldwin, Arkansas, to Port 
Stockton, Stockton, California. These bills of lading all 
described the articles as follows: 

“Serial bombs empty (bomb, incendiary, NP, one 
hundred [35] pound, AN-M47A2, less fuse, burster, 
and wire arming).” 

Despite the word “empty,” I understand that the govern- 
ment concedes that the bombs in those shipments were not 
empty and that they, like the bombs in all the other ship- 
ments, here involved, were actually filled. 

Exam. Rus: Now, that has to do with the stipulation 
that was entered into at the beginning of the hearing? 

Mr. Tuomas: Yes, sir. 

Exam. Ries: Very well. 

The Wrrsess: I also understand that the government 
claims that all the shipments involved in these cases were 
made without bursters or fuses, even where the bills of 
lading did not so state. 

In the case of those shipments where the bills of lading 
did not state whether the bursters or fuses were included, 
the only thing that indicates that to be the fact is that the 
bills were not marked as explosive. 

Throughout the entire period in which those shipments 
moved, from 1944 to 1950, the Consolidated Freight Classi- 
fication provided a specifie rating for incendiary bombs. 
The government contends in the petitions to the commis- 
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sion that the rating for incendiary bombs was not appli- 
cable to these shipments because the articles were not 
explosive since the bursters and fuses were shipped 
separately and because the shipments were, therefore, not 
subject to the commission’s [36] regulations on “Explo- 
sives and other dangerous articles.” 

The petitions also say that if it is found that the appli- 
cable rate is based on the first-class carload rating for 
incendiary bombs under item 1820, then such rate is unrea- 
sonable to the extent that it exceeds the rating applicable 
to steel aerial bomb cases. 

My testimony will discuss the question of the classifica- 
tion rating on these shipments. Other witnesses will discuss 
the lower exceptions ratings and the reduced rates to the 
government under section 22 quotations. 

Examination of the wording of item 1820 of the Con- 
solidated Freight Classification and of the history of that 
rating will show that item 1820 was the rating applicable 
to those articles regardless of the fact that they were not 
explosive in the absence of the burster and fuse. 

On pages 2 and 3 of my exhibit, I have shown an excerpt 
from Consolidated Freight Classification 16, effective De- 
cember 6, 1943, and which was in effect until August 14, 
1946. 

It was in effect throughout the period in which the ship- 
ments in dockets Nos. 32131 and 32132 moved. 

On pages 4 and 5 of my exhibit, I have shown excerpt 

from Consolidated Freight Classification 19, effective 
February 28, 1950, showing items 1800 to 1935, inclusive. 
This excerpt was in effect for the entire period in which the 
shipments in docket No. 32130 moved. 
[37] There is practically no difference between the de- 
scriptions and ratings in Consolidated Freight Classifica- 
tion 16 and Consolidated Freight Classification 19, except 
for item 1895, there was added “for aerial bomb cluster 
adapters.” This was done in supplement 21 to Consolidated 
Freight Classification 16, effective December 14, 1944. 

It will be seen that these classification items were set 
out in two groups, each under a main heading. The first 
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group is under the heading set out in item 1800 which 
reads as follows: 
“Ammunition, explosive, incendiary or gas, smoke or 
tear producing.” 

In this group is item 1820, which reads “Bombs or mines 
loose or in packages” with a carload rating of first-class. 

The second group is under the heading in item 1870, 
reading as follows: 

“Ammunition, not explosive, incendiary, gas smoke 
nor tear producing.” 

The individual items under this second general heading 
inelnde such items as conerete practice bombs, dummy 
bombs, empty practice bombs and, in item 1895, empty 
aerial bombs. 

By the language of the items, if an article which is 
deseribed in any of the items from 1805 through 1865, 
such as a bomb, is either explosive or incendiary or gas 
producing or smoke producing or tear producing, it takes 
the rating set out [38] in those items. 

In the case of a bomb, it takes the rating of item 1820. 

It does not have to be both explosive and incendiary to 
come within those items. 

The fact that the filled incendiary bombs that are in- 
volved in this case were not explosive, since they lacked 
the burster and fuse, did not alter the application of the 
rating in item 1820. If they had contained the burster and 
fuse, they would have been both explosive and incendiary, 
but the rating would have been no different. 

The history of item 1820 and of the heading in item 1800 
under which it was published confirms the fact that an 
article as shipped does not have to contain explosive ele- 
ments in order to be properly rated as an incendiary bomb. 
That history goes back to the latter 1920’s. 

Before the year 1931, the two groups of individual items 
of ammunition in the classification were under different 
general headings than the ones I have described. At that 
time, one heading said “ammunition, explosive” and the 
other heading was “ammunition, not explosive.” 
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On pages 6, 7, and 8 of my exhibit, I have set out an 
excerpt from Consolidated Freight Classification 6, effec- 
tive June 15, 1930, which was the last publication of these 
items prior to the change in 1931. 

The general heading, which read “ammunition, not ex- 
plosive,” [39] appeared in item 9 of page 77 of that 1930 
publication, and is shown on page 7 of my exhibit. 

Item 10, under that general heading, was for bombs or 
mines, these being, of course, the ones that were not explo- 
sive as shipped. 

There were several specific subitems for different kinds 
of these nonexplosive shipments of bombs or mines. One 
of these was item 12, which was for incendiary bombs or 
mines, in metal cans or in boxes or crates. It provided a 
rating of one and one-half times first-class, any quantity, 
for the nonexplosive incendiary bombs or mines. This 
may be compared with the classification rating of first class, 
minimum weight, twenty thousand pounds, that was pro- 
vided in the classification for the shipments of nonexplo- 
sive incendiary bombs that are involved in these cases. 

Item 14 of the 1930 publication, under the heading of 
“Ammunition, not explosive,” was for nonpoisonous smoke 
bombs or smoke mines and item 15 was for bombs or 
mines charged with poisonous chemicals. The rating on 
these nonexplosive articles, like the rating for the non- 
explosive incendiary bombs, also was one and one-half 
times first class, any quantity. 

The other two subitems of nonexplosive bombs or mines 

were for dummy, sand loaded or solid ones, with a carload 
rating of fifth class, and practice bombs with a rating of 
first class, any quantity. 
[40] Those items for nonexplosive bombs or mines had 
been published for the first time in supplement 4 to Consoli- 
dated F Freight Classification 5, effective April 30, 1928. 
The excerpt from that supplement is shown on pages 9 and 
10 of my exhibit. They were the result of discussions that 
had been going on for some time between the classification 
committees and various representatives of the Army and 
Navy and of the Federal Traffic Board. 
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In the course of those discussions it was brought out that 
the bombs and other articles that were filled with various 
chemicals were not, as shipped, in any degree explosive. 
As used in the field, the complete round had those explosive 
elements in order to break open the bombs and scatter 
the contents, but the practice was to ship them without the 
bursting charges or fuses, as was done in the case of the 
shipments involved in the present proceedings. 

Similarly, the committees were informed that bombs of 
all sorts were usually shipped unfused. 

A conference sought by the Federal Traffic Board in this 
connection took place at Washington, D. C., on February 
14, 1927, at which were present Mr. W. H. Quigg, for the 
Coordinator of Traffic of the Federal Traffic Board, repre- 
sentatives of the Army and Navy, Mr. H. C. Bush of the 
Western Classification Committee; Mr. J. N. Steadwell, 
member of the Southern Classification committee, and 
Messrs. Kelland and Lovenberg of the [41] Official Classifi- 
cation Committee, together with Mr. W. S. Topping, as- 
sistant chief inspector of the Bureau of Explosives. 

As a result of that conference the Classification Com- 
mittee placed on the public docket for April 1927, the 
proposals that had been agreed upon at that conference. 

Among those was a proposed subdivision of ammunition 
into explosive ammunition and “ammunition, not explo- 
sives.” 

Under the general heading of “Ammunition, not explo- 
sive” it was proposed to include certain bombs or mines, 
namely; dummy sand loaded or solid, and practice, on 
basis of second-class any quantity; incendiary in metal 
cans, or in boxes or crates at one and one-half times first 
class any quantity; smoke, nonpoisonous, in boxes, one and 
one half times first-class any quantity, and when charged 
with poisonous chemicals one and one-half times first-class 
any quantity. 

Pages 11 to 14 reproduce these proposals. It will be 
noted from page 13 that the proposal included several 
items under the heading of “ammunition, not explosive.” 
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Among those were incendiary bombs or mines, non- 
poisonous smoke bombs or mines, and bombs or mines 
charged with poisonous chemicals, all on a basis of one 
and one-half times first class any quantity. 

A representative of the Office of Coordinator for Traffic 
of the Federal Traffic Board appeared at the public hearing 
at New York City on April 14, 1927. He offered no objec- 
tions to [42] the proposed ratings except those for four 
items. 

Of these four, only one related to the proposals for bombs 
or mines under the heading of “Ammunition, not explo- 
sive.” 

He suggested that dummy, sand loaded, or solid bombs 
be given carload ratings of fifth-class in the official and 
western classifications and sixth-class in the southern 
classification, minimum thirty-six thousand pounds, subject 
to Rule 34. 

Following this hearing a number of changes were made 
and published in supplement 4 to Consolidated Freight 
Classification 5, effective April 30, 1928. 

Pages 9 and 10 of my exhibit are a statement showing 
these changes and they are presented to show the effect of 
the changes symbolized. 

It will be noted from page 10 that this adjustment, under 
the heading “Ammunition, not explosive,” included incendi- 
ary bombs or mines, together with smoke bombs or mines 
and bombs or mines charged with poisonous chemicals, 
at one and one-half times first-class any quantity. 

As I stated earlier, this division of ammunition into two 
groups, depending upon whether it was explosive or not 
explosive, and with specificventries for the nonexplosive 
shipments of incendiary bombs, continued until 1931. 

The reasons which brought about the 1931 change had 
to do with the fact that the classification before that year 
had not [43] provided any ratings for the shipments of 
many items of explosive ammunition, such as shipments of 
explosive bombs or mines. 

Mr. R. W. Schumann, then Coordinator for Traffic, 
Federal Traffic Board, Washington, D. C., on January 18 
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and 21, 1929, wrote Mr. G. M. Crosland, then Chief, Section 
of Tariffs of the Interstate Commerce Commission. He 
complained that the absence of specific ratings in the classi- 
fications for explosive ammunition made it very difficult 
for the government to ship such ammunition by freight. 

He said that in many instances the carriers’ tariffs did 
not provide specific rates on such articles and that, there- 
fore, it was impossible in many cases to ascertain the 
charges to be assessed prior to movement. 

Copies of these letters of January 18 and 21, 1929, were 
submitted to the three classification committees by Mr. 
Crosland with his letter of February 8, 1929. Pages 15 to 
20 inclusive of Navy exhibit are a copy of Mr. Crosland’s 
letter of Feb. 8, 1929, together with enclosures. 

Following receipt of Mr. Crosland’s letter of February 8, 
1929, the Classification Committee submitted the matter to 
their individual carriers. 

Mr. M. Horranver: I hate to interrupt Mr. Flint again, 
but I wonder if it would be possible for you to reconsider. 
We will be glad to stipulate that Mr. Flint will testify to 
the materials he has set forth in his statement, but he is 
only on page 10 and there are approximately sixty pages. 
[44] Iam sure that Mr. Flint has drawn some conclusions 
which actually are material and which counsel for the car- 
riers may wish to emphasize and bring before your Honor, 
but this background material I will say we will be glad to 
stipulate that Mr. Flint would have read these materials if 
I had not interrupted him. 

Mr. Tuomas: We don’t want to impose on counsel or 
impose on the Examiner. We do think that the issues of 
this case are so important that we would be in better shape 
on the issues if the statements can be read. 

It may be also with some of the other statements that 
we may be able, in looking at them, to pick out certain 
sections to be copied in, other sections to be read, but if 
it is not too inconvenient we would appreciate it and we 
think it is desirable in the presentation of the case and the 
comparison with the material in his exhibit, for him to con- 
tinue with his own presentation, Mr. Examiner. 
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Exam. Ries: Well, Mr. Thomas, of course, this is going 
to be much longer than it would be if you were asking 
questions of this witness and he was answering them. 

In view of the fact that Mr. Hollander is willing to let 
this statement go in as if read, I hesitate to let him read 
sixty pages of this testimony. I think that is going to be 
too long. 

However, I have not had an opportunity to go through it 
[45] and I don’t know quite where to cut him off. 

I agree with Mr. Thomas in a certain respect. I cannot 
let everything go in as if read because I am not going to 
know anything about this situation. 

Mr. M. Hoxtanper: I have not read it, myself, your 
Honor. 

Exam. Ries: You don’t have any way of knowing at the 
moment where it would be convenient to— 

Mr. M. Hotianver: No, but I assume that there are cer- 
tain essential conclusions Mr. Flint has arrived at and with 
respect to which counsel for the carriers will elicit certain 


testimony from him. 

I respectfully suggest that perhaps we should come to 
grips with those conclusions and you will accept this written 
statement. 

We have no objection to your acceptance of this written 
statement. 


Mr. Tuomas: Of course, this is the material and the 
factual material and the expression of the expert history 
which is, we believe, vital to the case. It is a matter that 
cannot be taken up just as cold and jump across to a con- 
clusion that does not mean anything without the matter that 
goes in to form the very matrix of the conclusion. 

We do need the opportunity to present the facts which 
formulated the basis and background of the conclusion. 

This material of Mr. Flint’s is highly important. We feel 
[46] it highly important on the issues of the case. 

Now, all the testimony that we have or intend to present 
is important, but this is the full fledged background and the 
basis of the situation for the rate consideration. 
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Exam. Riss: You are familiar with this statement, Mr. 
Thomas. I will say now that I am not going to permit him 
to read the whole thing. 

Do you have any idea where it might be shortened? I 
will permit him to read some of it, but I don’t believe that 
since the government is willing to let this go in as if read, 
I don’t believe we should permit him to read this whole 
statement of sixty pages if we have an opportunity like this 
to expedite. 

Mr. Tuomas: I don’t have at the tip of my tongue the 
ability to say yes or no to which particular pages. Might I 
suggest this: 

If this would be an appropriate time for a fifteen minute 
recess, we can take a look at it in the light of that and hope 
to be able to do something. 

Exam. Ris: That is a good idea. We will take a ten- 
minute recess at this time. 

(A short recess was taken) 

Exam. Ries: Are you ready to proceed, gentlemen? 

Mr. Thomas, during the recess were you able to narrow 

this testimony down a little bit? 
[47] Mr. Tuomas: Yes, we have attempted to narrow it 
down quite a long ways by having the witness read certain 
highspot paragraphs or in one or two instances one or two 
pages scattered through the testimony. 

I understand that the testimony itself will be copied into 
the record coherently, that is, from the beginning to the end. 

It is just a matter of what he reads aloud here. 

Examiner Rrs: Yes, I have instructed the reporter to 
do that, to copy in the testimony as read, but that he will 
now read various excerpts and indicate the page from 
which he is reading so that you will be able to follow. 

Is that agreeable to you, Mr. Hollander. 

Mr. M. Hottaxpez: Yes, your Honor. 

Examiner Ries: You may proceed, Mr. Flint. 

The Wirsess: Yes, sir. 

[48] The Western Traffic Executive Committee, at its 
meeting on March 5, 1929, then authorized a section 22 
quotation on high explosive ammunition in carloads, mini- 
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mum weight sixty thousand pounds, on government bills of 
lading, net rate, second-class, no land grant deductions. 
This was submitted to Mr. R. W. Schumann, coordinator 
for traffic of the Federal Traffic Board, by Mr. R. C. Fyfe, 
who was chairman of the Western Classification committee, 
with his letter of March 7, 1929; see page 21 of my exhibit. 
Mr. Schumann replied on March 11, 1929, and Mr. Schu- 
mann’s letter is shown on pages 22 to 25, inclusive, of my 
exhibit. 

The carriers in official classification territory after con- 
sidering the matter concluded that by reason of carrier and 
municipal restrictions upon the handling of high explosives 
and high explosive ammunition, the publication of rates 
thereon could best be cared for by the continuation of rates 
by individual or joint agency publications. The official 
classification committee, under date of August 7, 1929, wrote 
Mr. Crosland of the action of the official territory lines. 


Mr. Crosland, under date of August 15, 1929, then ad- 
vised Major Neill E. Bailey, coordinator for traffic, of the 
unwillingness of the official territory lines to publish spe- 
cific classification ratings on explosive ammunition and 
high explosives. He stated that the commission could not 
compel such carriers to publish specific classification rat- 
ings until Major Bailey [49] formally established his right 
to what he was seeking by a hearing, and suggested to 
Major Bailey that under the circumstances the formal 
docket seemed to be his only recourse. 


In the meantime, however, Major Bailey submitted a pro- 
posal for specific classification ratings on explosive am- 
munition. Pages 26 to 30 inclusive of my exhibit are a copy 
of Major Bailey’s letter of July 1, 1929, together with en- 
closures, addressed to Mr. R. C. Fyfe. 


It will be noted from these pages that the Federal Traffic 
Board requested second class carloads, minimum 36,000 
pounds, in all classifications. The explosive ammunition 
contained in this proposal at that time, in all classifications, 
was symbolized to denote that they were subject to the 
rates and regulations of the individual carriers. 
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This proposal of the Federal Traffic Board was included 
on the public docket of the Consolidated Classification Com- 
mittees for January, 1930, and pages 31 and 32 are an ex- 
tract from that docket showing the proposal. 


In explanation of these pages, I wish to say that the 
symbol shown in the rating columns on the left hand side 
denotes that the articles were subject to the rates and 
regulations of the individual carriers. It will be noted, how- 
ever, on the right hand side under classification suggested, 
that the Official and Southern Classification columns were 
left blank even though the request for these ratings was for 
aratingin [50] all classifications. 

Official and Southern Territory carriers concluded that 
for reasons explained they were unwilling to publish clas- 
sification ratings on these articles in the classification, and 
no useful purpose would be served by placing the proposi- 
tion on the public docket. The Western Lines placed the 
subject on the public docket, showing, as symbolized on 
pages 31 and 32 of my exhibit, that second class was pro- 


posed by the shipper and that, if ratings were to be pub- 
lished in the classification, it was the carriers’ opinion that 
they should be first class. On consideration, however, the 
Western Carriers concluded, as had the Official and 
Southern Lines, that no ratings on these articles should be 
published in the classification. Therefore, the proposal was 
declined. 


It will also be noted from this extract that the suggested 
carload ratings of second class were symbolized to denote 
the shippers’ proposal, it having been the opinion of the 
Western Territory carriers that first class was the proper 
basis for these additional items of explosive ammunition if 
classification ratings were to be provided. The Western 
Classification Committee did not approve either the ship- 
per’s proposal or the carriers’ counter proposal. 

Following this declination, the complaint in LC.C. Docket 
No. 23646, United States of America v. Aberdeen and 
Rockfish Railroad Co., et al., was filed with the Interstate 
Commerce [51] Commission on June 30, 1930. Pages 33 to 
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42 inclusive of my exhibit are a reproduction of this com- 
plaint. 

Following receipt of this complaint, the carriers, par- 
ticularly in Western Territory, gave further consideration 
to the publication of specific ratings in the classification on 
these items of explosive ammunition. 

The Western Traffic Executive Committee at its meeting 
in August, 1930, approved for submittal to the Coordinator 
of Traffic a first class rating in carloads, minimum weight 
36,000 pounds, and Mr. R. C. Fyfe, then Chairman of the 
Western Classification Committee, was requested to confer 
with representatives of the government concerning the 
matter. 


The records of the Official Classification Committee show 
that Mr. Fyfe on August 26, 1930, conferred at Washington, 
D. C. with representatives of the War, Navy and Marine 
Departments, as well as the Coordinator for Traffic and 
representatives of the Interstate Commerce Commission, 
and that after considerable discussion the government rep- 
resentatives agreed to accept first class rating for carloads. 
They desired, however, a minimum weight of 30,000 pounds 
instead of a minimum weight of 36,000 pounds. 

After some further consideration of the matter, all car- 
riers agreed to go along with this basis. Mr. Fyfe so ad- 
vised the Coordinator for Traffic on October 13, 1930, and 
requested that Mr. Bailey submit for the government the 
descriptions [52] which in his opinion would properly 
cover the movement, with desired packing provisions. This 
letter is reproduced as page 43 of my exhibit. Page 44 of 
my exhibit is a copy of letter dated October 17, 1930, to Mr. 
William P. Bartel by Mr. Bailey, requesting postponement 
of the hearing in I.C.C. Docket No. 23646. 


At that time Mr. Bailey, for the government, proposed, 
among other things, that the groupings of the ammunition 
items be changed. Pages 45 and 46 of my exhibit is a copy 
of Mr. Bailey’s letter of March 18, 1931 to Chairman Fyfe 
of the Western Classification Committee. At pages 47 and 
48 is the proposed revision of the classification descriptions 
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and ratings for ammunition and high explosives suggested 
by Mr. Bailey and enclosed with his letter above mentioned. 

Instead of the heading of “Asrmarunrrion, Exerosrve,” Mr. 
Bailey proposed that the heading be made to read “Ammu- 
srr1on, Explosive, Incendiary or Gas-, Smoke- or Tear- 
Producing,” which is set out in Item 1 on page 47 of my 
exhibit. Instead of the heading “Ammunition, Nor Exrto- 
sive,” he proposed a heading reading “Ammunrtion, Not 
Explosive, Incendiary, Gas-, Smoke- nor Tear-Producing,” 
which is set out in Item 18 on page 48 of my exhibit. 

Such a change in the headings, of course, made it neces- 
sary to regroup and change the various specific items which 
had been carried under the former two headings, since the 
first [53] heading would no longer be limited to ammuni- 
tion that was explosive. Under the government’s proposal, 
as shown on page 47 of my exhibit, bombs or mines that fell 
under the heading of “Asnrcnrrion, Explosive, Incendiary 
or Gas-, Smoke- or Tear-Producing” were all to receive the 
same carload rating of first class, minimum 20,000 pounds. 

It would be expected, then, that the former specific items 
for non-explosive incendiary bombs and for other non- 
explosive bombs that were gas, smoke or tear producing 
would be eliminated. And this was just what the govern- 
ment proposed. On page 48 of my exhibit, under the 
proposed new heading of “Ammunition, Not Explosive, 
Incendiary, Gas-, Smoke-, nor Tear-Producing” was Item 19 
for bombs or mines. The proposal retained specific sub- 
items for the dummy, sand-loaded, solid and practice bombs 
or mines, but eliminated the former items for incendiary 
and other non-explosive bombs or mines. 

Item 21 of the government’s proposal reads as follows: 
“Item 12, page 77 of classification covering incendiary 
bombs—eliminate—covered by Item 3 above.” 

The Item 12 that the government proposed to eliminate 
was the item for non-explosive incendiary bombs. The 
Item 3 referred to, which would thereafter cover the non- 
explosive incendiary bombs, was the proposed new general 
item for bombs or mines that were either explosive, incen- 
diary or gas-, smoke- or tear-producing. This item later 
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became the Item 1820, which was in effect during the period 
from 1944 to 1950, when the shipments [54] in these cases 
moved. 

In other words, the new item proposed by the govern- 
ment, as a result of the change in the headings, included the 
incendiary bombs which, because they lacked the bursters 
and fuses, were not explosive and which had formerly been 
listed specifically under the grouping for non-explosive 
bombs. 

Similarly, with reference to the former specific classi- 
fication items under the non-explosive heading, for non- 
poisonous smoke bombs and for poisonous chemical bombs, 
the government proposed that they be eliminated. This was 
for the same reason that the item for non-explosive incen- 
diary bombs was to be eliminated, since all those items were 
to be covered by the proposed new Item 3 that later became 
Item 1820 of the classification. This proposed elimination 
is shown in the government’s proposal at page 48 of my 
exhibit, in Item 23. 

The changes agreed upon were published in Supplement 
24 to Consolidated Freight Classification 6, effective July 
6, 1931. Mr. Bailey wrote the Interstate Commerce Com- 
mission on June 2, 1931, stating that the publication as made 
in Supplement 24 corrected the conditions complained of in 
Docket No. 23646 and requested that the complaint be 
dismissed. Page 49 of my exhibit is a copy of Mr. Bailey’s 
letter of June 2, 1931. 

Page 50 of my exhibit is a copy of the Commission’s order 
of June 8, 1931, dismissing the complaint in Docket No. 
23646, as requested by the government. 

[55] In making these changes in Supplement 24 to Con- 
solidated Freight Classification 6, set out on pages 51, 52 
and 53 of my exhibit, the item for bombs or mines under 
the general heading of “Ammunrtion, Explosive, Incen- 
diary or Gas-, Smoke- or Tear-Producing” showed that the 
new Item 20, which later became Item 1820, cancelled Item 
14, page 76, under “Amarunrtion, Exprosive,” of “bombs 
or mines, including fragmentation bombs,” and also can- 
celled Items 12, 14 and 15, page 77 under “Asmrunrrion, Not 
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Exerosive.” These latter items were the ones which had 
previously covered the non-explosive incendiary bombs or 
mines, non-poisonous smoke bombs or mines and bombs or 
mines charged with poisonous chemicals. The new publica- 
tion also cancelled Items 5 and 6, page 150, for “Chemical 
Warfare Ammunition smoke bombs.” 

The government thus requested the railroads to make a 
single classification rating of first class, with the low car- 
load minimum of 20,000 pounds, to include not only all 
bombs or mines that were explosive, but also all the ones 
which, as shipped without their explosive elements, were 
not explosive, but were either incendiary or gas, smoke or 
tear producing. This was regardless of the nature of the 
many varieties of fillers that might be contained in those 
bombs or mines. 

The single classification rating as requested by the gov- 
ernment for that large group of different kinds of bombs 
and mines has been in effect ever since 1931. The same 
rating [56] applies to each of the bombs or mines in the 
group regardless of whether it has a small amount of low 
explosives or a large amount of high explosives, a small 
amount of non-poisonous, smoke-producing filler without 
any explosive, or a large amount of poisonous gas or other 
chemicals shipped with or without explosive elements. 

Similarly, it includes the incendiary bombs, regardless 
of the nature of the incendiary filler, and regardless of 
whether they were shipped without their explosive ele- 
ments or, instead, were shipped with the explosive bursters 
and fuses assembled. The range of transportation charac- 
teristics in such a single group is very wide, including those 
of the greatest hazard and ranging to those of relatively 
smaller hazard, just as it includes wide ranges of weights 
and values per cubic foot and light or heavy loading per car. 
For classification purposes, however, all have been grouped 
in a single group for a single rating, and this was the group 
and rating that the government proposed in 1931. 

In the customary classification practice, many articles are 
frequently grouped together for a single classification 
rating. The articles in such a group usually vary widely 
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as to their transportation characteristics that are relevant 
for rating purposes. If the articles were rated separately, 
some might take a lower rating. 

Here the government seeks to pull out of the group a 
single [57] kind of one article, incendiary bombs filled with 
napalm gel or other filler and shipped without bursters or 
fuses. This would leave in the group not only all the other 
kinds of incendiary bombs, both those that were explosive 
as shipped and those which were non-explosive, but also the 
bombs with poison gases or with extremely large quantities 
of sensitive high explosives, as well as those that are smoke 
producing. 

In my opinion it would be unreasonable to single out one 
or two articles from the large group that take the same 
rating, for the purpose of giving them a lower rating. If 
the group were to be broken up for rating purposes, it 
would be necessary to consider not only those which might 
take a lower rating than the average, but also those which, 
if treated separately, might take a higher rating than the 
average for the group. 

In this connection, it may be noted that in the War Ma- 
terials Reparation Cases, 294 I.C.C. 5, the government 
recognized the special transportation characteristics of 
many of the items of ammunition and explosives, as dis- 
tinguished from those of the group in general. In attacking 
the rates on ammunition and explosives in general, the gov- 
ernment, as noted on page 137 of the report, expressly 
amended its complaint to withdraw from it all shipments 
of certain explosives called Torpex and RDX and all ex- 
plosive ammunition containing charges of these substances. 

The government was satisfied with the rates as they 
applied to these shipments. Such commodities were all in- 
cluded in the [58] group rated together at first class under 
Item 1820 of the classification. By its amendment to the 
complaint in the War Materials Reparation cases, the gov- 
ernment recognized that many of the shipments which were 
in the group to which Item 1820 of the classification applied 
had transportation characteristics which, if those ship- 
ments were looked at separately from the group, would 
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justify rates higher than rates appropriate for the group as 
a whole. Even if it be assumed that the shipments of in- 
cendiary bombs filled with the napalm gel or with the PT 
mixture and shipped without bursters and fuses had trans- 
portation characteristics which were more favorable than 
the average for the group, that circumstance would be off- 
set by the fact that many other shipments in the same 
group had transportation characteristics which were more 
unfavorable than the average. 

Since the shipments involved in these cases were also 
involved in the War Materials Reparation Cases, 294 I.C.C. 
5, especially in I.C.C. Docket Nos. 29822 and 29861, I have 
turned to the record in those cases to see how the govern- 
ment described these articles and also to see if the govern- 
ment sought any different rate for them than it sought for 
the incendiary bombs that were shipped with their bursters 
or fuses. The records in those cases shows that the gov- 
ernment recognized that shipments of incendiary bombs 
filled with napalm gel and shipped without bursters and 
fuses were in fact incendiary bombs and were properly 
grouped with the other incendiary bombs and other 
[59] articles covered by Item 1820 of the classification. 

At pages 54 to 57 of my exhibit, I have reproduced the 
cover page and some excerpts from Part II of government 
exhibit No. 296, introduced in the War Materials Repara- 
tion cases by Witness A. S. Dolch. That exhibit No. 296 
set out details as to samples of the shipments on which the 
government sought reparation in those cases. It will be 
noted that samples of the shipments of incendiary bombs 
on whch reparation was sought were set out in that exhibit 
at pages 5, 16 and 17. The exhibit did not set out the details 
as to what particular kinds of incendiary bombs were in- 
volved in the particular shipments, but listed them all 
under the general name of “incendiary bombs.” 

The sample shipments detailed by the government in- 
cluded, among other kinds of incendiary bombs, the same 
kind that are involved in the present proceeding. At page 
58 of my exhibit I have shown a photostatic copy of one of 
these sample shipments described by the government. It is 
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listed in Government Exhibit No. 296 in those cases, Part 
Il, at page 17, line 7, and is reproduced at page 58 of my 
exhibit, government Bill of Lading No. WT-8758360, issued 
on May 4, 1944. The Bill of Lading describes the articles 
shipped and reads as follows: 
“Bombs, Incendiary 100# +M47A1 (NP) (Less 
Burster Wire Arming and fuzes) (Fireworks).” 


Like most of the shipments in the present cases, the bill 
was marked for Dangerous Placards. Although those 
napalm filled [60] bombs, like the ones here, were shipped 
without bursters or fuses, they were described by the gov- 
ernment in the War Materials Reparation Cases as “Incen- 
diary Bombs.” 

Another illustration from the government’s sample ship- 
ments was on government Bill of Lading No. WT-8757755, 
dated April 19, 1944. It is described in Mr. Dolch’s sample 
shipments on page 16, line 40 of Part II of his Exhibit No. 
296. The Bill of Lading is reproduced at page 59 of my 
exhibit. It described the shipment merely as “Bombs, In- 
cendiary.” Here again, only the Dangerous Placards were 
applied rather than the Explosive ones, showing that the 
bombs were shipped without explosive elements. 


The sample shipments which the defendant carriers 
analyzed and described in the War Materials Reparation 
Cases also included shipments of these bombs without their 
explosive elements. 


At pages 60, 61 and 62 of my exhibit I have reproduced 
a copy of the cover page and pages + and 20 from Part IV 
of the defendants’ exhibit No. 355 in those cases. The ex- 
hibit No. 355 was presented in the War Materials Repara- 
tion Cases by Witness W. G. Hunt. You will see, on page 
4 of his exhibit, that Column 5 describes a shipment of 
incendiary bombs from Huntsville, Alabama to Walair, 
Washington, under Bill of Lading No. WV-6172206 of Sep- 
tember 8, 1944. I was unable to obtain a copy of that bill 
of lading, but I did obtain a copy of the waybill which, of 
course, carries the same information as the [61] bill of 
lading. That waybill is reproduced on page 63 of my ex- 
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hibit. It shows that the articles shipped were described as 
follows: 


“Fireworks ‘B,’ Bombs, Incendiary, 500-Ibs, M76, 
Reject. Dangerous Placards Applied.” 

Similarly, page 20 of Part IV of Hunt’s Exhibit No. 355 
shows in Column 7 the rate data concerning the rates ap- 
plied and sought, on a shipment from Clover, Utah to 
Ladora, Colorado. These are also the terminal points of 
some of the shipments involved in the present proceeding. 
That sample shipment moved under Bill of Lading No. 
WT -366233, issued October 16, 1944. On page 64 of my ex- 
hibit is a copy of that bill of lading. It shows that the 
articles were described as “Bombs, Incendiary, 500+ AN 
M13 Fireworks, Dangerous Placards Applied.” 

In attacking the rates and seeking reparation on all such 
shipments, as well as on all shipments of other types of 
incendiary bombs and on explosive bombs, the government 
in the War Materials Reparation Cases sought reparation 
on the same basis of a proposed level of 55 per cent of first 
class, minimum weight 60,000 pounds, or 45 per cent of 
first class, minimum weight 90,000 pounds. For transconti- 
nental shipments, it sought reparation to a level of certain 
specific rates, described at page 140 of the decision, the 
same rate to apply for shipments of incendiary bombs and 
explosive bombs. 


By grouping together the various kinds of incendiary 
bomb [62] shipments and the various kinds of other bombs 
or mines, except those filled with Torpex or RDX, all to 
take the same rate, the government in the War Materials 
Reparation Cases did exactly the same thing that it did in 
1930 and 1931 when it proposed that they be grouped to- 
gether for a single rating under the item that later became 
Item 1820 of the classification. 

The Government’s exhibits and testimony in the War 
Materials Reparation Cases also included a description of 
these incendiary bombs. At page 65 of my exihibt, I have 
reproduced an excerpt from the testimony of government 
Witness Theodore P. Steinmetz on page 8081 in the tran- 
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script of those cases. Mr. Steinmetz described the 100-pound 
M47 incendiary bomb and stated, in part, as follows: 


“This bomb was shipped without the fuze and 
burster charge but was filled with an incendiary mix- 
ture which is highly inflammable.” 


In his testimony he referred to the portion of his exhibit 
showing the packing method of preparing the bomb for 
shipment and also showing a photograph of this M47 type 
incendiary bomb as packed. I have reproduced at pages 
66, 67 and 68 of my exhibit, the cover page and pages 41 
and 42 of Mr. Steinmetz’ exhibit, which was government 
exhibit No. 283 in the War Materials Reparation Cases. 
The diagrams on his pages 41 and 42 show the packing 
methods. The bomb so packed was identified in the follow- 
ing legend, which appears at the bottom of the [63] dia- 
gram on page 42: 

“Contents: 1-100 lb. incendiary bomb (W/O burster, 

fuze and wire), AN-M47A2.” 


At pages 69 and 70 of my exhibit I have reproduced pages 
44 and 45 of that government exhibit No. 283. These pages 
give data from Chemical Corps records about the “standard 
nomenclature” of the various articles and also give in- 
formation about the packing and shipping. 

On page 44 there is a long list of incendiary bombs. They 
start at line 25 of the table on the left side of the page 
and go on down through line 29 in the table on the right 
side of that page. 

You will note that line 31 of the left side table, under 
the column reading “Standard Nomenclature,” says “Bomb, 
Incendiary, 100 lb., (IM), M47.” The line just below it 
reads “Bomb, Incendiary, 100 lb., (NP), M47.” Under 
columns 7 and 9 it is shown that each bomb was shipped 
in a wood box, one to a box. Column 10 shows that the 
gross weight was 118 pounds for each bomb and Column 
11 shows that each bomb occupied 3.8 cubic feet. Under the 
last column for each bomb appears the following remarks: 

“Fuze, burster, arming wire for all M47 type bombs 
shipped separately.” 
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Starting with line 2 on the table on the right side of the 
page, there are other 100-Ib. incendiary bombs with differ- 
ent [63-A] numbers. For example, line 2 shows an item 
called “Bomb, Incendiary, 100-Ib., M47A1 (NP).” It was 
also packed in a wood box but in this case, under the last 
column, the statement is different. It reads “Fuze, burster 
and arming wire for all M47 type bombs packed sepa- 
rately.” 

Note that this remark is different from the one I have 
just quoted about the M47 bomb. It does not say that the 
burster and fuze for the M47A1 bomb were shipped sepa- 
rately, but just that they were packed separately. 

That same remark is carried in Column 15 for the next 
four items. The one in line 3 is described in Column 3 as 
“Bomb, Incendiary, 100-Ib., M47A1 (IM).” Line 4, Column 
3, reads “Bomb, Incendiary, 100 lb., (NP) AN-M47A2 (W- 
burster AN-M12).”’ The one in line 5 is identical, except that 
instead of the letters “NP” it says “IM.” 

The next four items, lines 6 through 9, bear a remark 
in column 15 reading as follows: 

“Fuze, burster and arming wire packed separately” 
and again say nothing about whether they were shipped 
separately. The item in line 6 is “Bomb, Incendiary, 100-Ib., 
(NP) AN-M47A2 (w/burster AN-M13 and w/igniter (WP) 
AN-M9).” Line 7 is the same except for “IM” instead of 
“NP.” Line 8 reads like line 6, except after the word 
“igniter” it adds: “(Na)”. Line 9 reads like line 7, with a 
similar addition. 

Then, starting with the bombs listed on line 10 and going 
through line 15, the remark in column 15 reads as follows: 
[64] “Fuze, burster and arming wire for all AN-M47A3 
bombs shipped separately.” These lines are all for 100-Ib. 
incendiary bombs AN-M47A3, some having the letters “NP” 
and some the letters “IM.” 

Lines 16 to 21 are all for 100 lb. incendiary bombs 
marked AN-M47A4. All of these say in column 15 as fol- 
lows: “Fuze, burster and arming wire shipped separately.” 
Some of these bombs were listed as containing NP and 
some IM. 


151 


Line 22 reads in column 3 as follows: “Bomb, incendiary, 
500-Ib., (IM) An-M76.” Line 23 is the same except that 
instead of “IM” it reads “PT1.” The table shows that those 
500-Ib. bombs were shipped uncrated and weighed 461 
pounds each. 

It will be noted that these tables also give data on 
certain other smaller sizes of incendiary bombs, from 4 
to 10 pounds each. 

As to all of the items, it will be seen that under the 
Chemical Corps standard nomenclature, they were known 
and referred to as incendiary bombs, regardless of whether 
the burster and fuze was included or was shipped sepa- 
rately, and regardless of whether they contained NP, IM 
or PT1. 


The government, in the War Materials Reparation cases, 
also gave evidence about the volume of movement of the 
incendiary bombs. At pages 71 and 72 of my exhibit I have 
reproduced an excerpt from the testimony of government 
witness Kathryn D. Mitchell, which appears on pages $183 


and 8184 of the transcript [65] in those cases. 


At pages 73 and 74 I have shown the cover page and page 
2 of her exhibit, which was government exhibit No. 289. It 
shows on line 12 in the single year 1945 there were 13,700 
carloads of incendiary bombs shipped by the government, 
at an average weight of 68,000 pounds per car. 

The decision of the Commission in those War Materials 
Reparation cases held that the rates on the commodities 
involved were not shown to be unreasonable, and reparation 
was denied. The government in those cases sought repara- 
tion for all such shipments that moved within the period 
from March 11, 1941 to June 30, 1946. All of the shipments 
involved in the present Docket Nos. 32131 and 32132 were 
made in 1944 and were directly covered by the Commis- 
sion’s ruling in the War Materials Reparation cases. While 
the remaining shipments in this proceeding moved after 
June 30, 1946, I understand that there was no difference 
between them and the shipments that were directly covered 
by that ruling. 


I want to turn now to the several items of advice that we 
gave to the government representatives as to the applicable 
classification ratings on the shipments of these articles. 


On November 23, 1943, I received a telephone call from a 
Mr. Uecker of the New York Chemical Warfare Procure- 
ment Division, New York City, concerning the classification 
to apply on a steel tube containing napalm to be used in 
making incendiary [66] bombs, an article which Mr. Uecker 
said was not dangerous. Without having any more knowl- 
edge of just what was involved, I expressed the opinion over 
the telephone that they might be rated by analogy as empty 
aerial bombs, Item 1895 of the Classification. 


On May 3, 1945, I received a letter from Lieutenant 
W. J. Hanrahan of the Army Services Forces, Chemical 
Warfare Procurement Division, New York City, asking me 
to confirm my telephone conversation to Mr. Uecker. I did 
this on May 4, 1945. 

This advice to Mr. Uecker was given by me without full 
knowledge of the article or full consideration of the matter. 


I did not discuss the question at the time with any of the 
other members of the Official Classification Committee or 
with any of the members of the Western or Southern Classi- 
fication Committees. None of those other members, as far 
as I know, ever gave any such advice. 


Moreover, on June 26, 1945, less than two months after 
my letter to Lieutenant Hanrahan, I wrote a long letter to 
Lieutenant Colonel R. M. Boyd, Transportation Corps, 
Army Service Forces, at Washington, which reviewed 
numerous billing descriptions for various articles, including 
many kinds of bombs. A copy of the letter was sent to Mr. 
R. C. Fyfe, Chairman of the Western Classification Com- 
mittee, to Mr. E. H. Dulaney, Chairman of the Southern 
Classification Committee, and to Mr. H. A. Campbell, Chief 
Inspector, Bureau of Explosives. The letter [67] is set 
out at pages 75 to 84 of my exhibit. I prepared that letter 
and, by our office custom, I signed it with the name of the 
Chairman of the Official Classification Committee, who at 
that time was Mr. A. H. Greenly. 
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I commented in the letter about certain articles listed in 
War Department Supply Bulletin SB 55-6, dated May 17, 
1944 and December, 1944, excerpts from which are set out 
at pages 85 to 89 of my exhibit. Those bulletins showed the 
application of the Consolidated Freight Classification to 
Chemical Warfare Service articles. 

In the last line on page 3 of the December 1944 issue, 
they listed incendiary bombs, with instructions that they 
were to be classified as “bombs, incendiary” in accordance 
with Item 1820 of Consolidated Freight Classification 16. 
In commenting on those instructions, I stated as follows: 

“Bomb, incendiary, depends on whether it is explo- 
sive or not. If not explosive, it should be described as 
Fire Works (Bombs, incendiary), and if it has an 
explosive charge, should be described as Explosive 
Bomb (Bombs, incendiary).” 


Elsewhere in the letter I pointed out that the words in 
parentheses were the description contained in the Classifi- 
cation. There was no distinction made in the letter, and 
none should have been made as to the kind of filler that was 
in the bomb. Whether or not the incendiary bombs were 
explosive, which meant [68] whether or not they contained 
their bursters and fuzes, they were under the same classifi- 
cation item for incendiary bombs. 

The letter shows at page 76 that the same ruling was 
applied to other kinds of bombs. In discussing the articles 
in War Department Supply Bulletin SB 55-S-S, I stated 
as follows: 


“Bomb, gas, persistent, H, 100-Ib, M47A2, unfuzed, 
without burster and bomb, gas, persistent, H, 113-1, 
M70, unfuzed, without burster or fin assembly, should 
be described as Mustard Gas (Bombs gas producing).” 


This classification description of bombs, gas producing, 
was the Classification Item 1$20, falling under the general 
heading of Item 1800, “Ammunition, Explosive, Incendiary, 
or Gas, Smoke or Tear Producing.” I call attention to the 
fact that the number M47A2 shows that this 100-pound 
bomb body was the same as the one used for some of the 
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incendiary bombs that are involved in this proceeding. In 
that instance, the bomb was filled with a gas producing 
filler. Regardless of the fact that it was shipped without 
burster or fuze, it was properly classified as bombs, gas 
producing, under Item 1820 of the Classification. Similarly, 
when the same bomb or any different bomb was filled with 
the incendiary filling, without burster or fuze, it was classi- 
fied as bombs, incendiary, and rated under that item. 

Reference to the same page 80 of my exhibit shows that 
several bombs containing a gas producing filler were 
shipped [69] without explosive elements and in each case 
the Classification description was stated to be “bombs, gas 
producing.” Some of these were 500-Ib. or 1000-lb. bombs, 
stated to be “unfuzed, without fin assembly, fuze seat liner, 
adapter-booster, or burster.” 

The same principle was applied as to smoke bombs. Page 
80 of my exhibit shows that smoke bombs shipped unfuzed 
and without burster had the Classification description of 
“Bombs, smoke producing,” which would be under the same 
Item 1820 of the Classification. It also shows that one of 
the 100-Ib. bombs so described was the same M47A2 bomb, 
this time filled with smoke producing compound rather 
than a gas producing or incendiary material. 

Incidentally, the same letter shows numerous references 
to both fuzed and unfuzed projectiles for cannon. The 
Classification description was stated to be the same for 
both kinds. 

I considered this letter of June 26, 1945 to the Army 
authorities in Washington as cancelling my previous infor- 
mal advice to Mr. Uecker and Lieutenant Hanrahan. My 
file copy of May 4, 1945 letter to Lieutenant Hanrahan has 
a handwritten note on its face reading as follows: “Can- 
celled. See ltr. WSF 6/26/45 File G 3082.” That notation 
was made long before I heard anything about the present 
proceeding. 

I did not receive any protest or objection as to these 
rulings that the incendiary, gas or smoke producing bombs, 
when [70] shipped without their explosive elements, took 
the Classification description for incendiary, gas or smoke 
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producing bombs. And on September 7, 1945, the War 
Department published a Change No. 1 to its Supply 
Bulletin SB 55-6, which gave effect to that ruling. 

On pages 90 and 91 of my exhibit I have reproduced 
excerpts from that Change No. 1. It stated that the incen- 
diary bombs were to be described on the bills of lading as 
“Fireworks (bombs, incendiary),” and that the Classifica- 
tion item to apply was Item 1820 of Consolidated Freight 
Classification 16. This was in accordance with the state- 
ment in my letter that incendiary bombs should be so 
described if they were not explosive. It indicated, therefore, 
that those bombs were being shipped without bursters or 
fuzes. There was no express reference in that Change No. 1 
to the code symbol “NP,” which I understand to mean a 
napalm gel filler, but there were express references to the 
symbols “IM” “PT1” and “WP,” which I understand to 
mean different kinds of fillers. I have been informed that 
“PT1” refers to a material called “goop” which includes 
magnesium and oil. 

The Change No. 1, published by the War Department on 

September 7, 1945, also gave effect to our ruling concerning 
the proper classification of smoke bombs that were shipped 
without fuzes or bursters. This is set out on page 91 of my 
exhibit and it shows on the left-hand column under the title 
“commodity” the words “bombs, smoke (all types).” 
[71] Change No. 1 provided in the next column that they 
were to be described on the bill of lading in two different 
ways depending upon whether they did or did not have an 
explosive charge. If they did not have any explosive charge, 
the change provided that they would be described as “Fire- 
works (bombs, smoke producing)” and if they did have an 
explosive charge they were to be described as “Explosive 
bombs (bombs, smoke producing).” The words in the 
parentheses, of course, were the words for the proper Clas- 
sification items, In other words, regardless of whether the 
smoke bombs did or did not have explosive charge, Change 
No. 1 stated that they were to be classified as “Bombs, 
smoke producing” which would be under Item 1820 of the 
Classification. 
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I mentioned above that in my letter of June 26, 1945, I 
commented upon the listings as given in the War Depart- 
ment Supply Bulletin SB 55-6 as they were given in the 
issue of December 1944. At the time that I wrote that letter 
the December 1944 issue of this Supply Bulletin was the 
latest issue available to me. Later on, however, I found out 
that the War Department had reissued this Supply Bulletin 
SB 55-6 sometime in June 1945 and that the June 1945 
issue had superseded the issue of December 1944. 


At pages 92 and 93 of my exhibit I have reproduced the 
cover page and page 4 of that issue of June 1945. The 
interesting thing about it is that on page 4 the War Depart- 
ment had [72] inserted a more specific item describing the 
incendiary bombs than had been contained in their Decem- 
ber 1944 issue. Page 4 of the June 1945 issue contained one 
item with a commodity description as follows: 

“Bomb, incendiary, 100-lb, M47, M47A1, or AN- 
M47A2” and another item reading “Bomb, incendiary 
500-Ib. (IM or PT1), AN-M76.” 


For both these two items the June 1945 issue stated that 
they should be described on the bills of lading as “Incen- 
diary bombs” under Item 1820 of the Consolidated Freight 
Classification 16. 

Thus, independent of my advice in my letter of June 26, 
1945, the War Department had already listed these items as 
being classified under Item 1820 as “incendiary bombs.” 
This listing was entirely consistent with the advice that I 
gave in my letter of June 26, 1945 and which, as I have 
mentioned above, was reflected in the Change No. 1 in 
September 1945. 


Two years later, on August 12, 1947, the War Depart- 
ment published a Change No. 3 to its Supply Bulletin SB 
55-6 which completely and drastically altered the instruc- 
tions that had been contained in the Change No. 1. It was 
published without any conference with me or with any 
member of any of the three Classification Committees and 
without any request for a change in the advice that we had 
given to the War Department on June 26, 1945. 
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On page 94 of my exhibit I have reproduced Change No. 
3. [73] It stated that incendiary bombs having the code 
symbols NP or IM without booster or fuze were to be de- 
scribed as “Aerial bombs, empty,” item 1895, Consolidated 
Freight Classification 17. It also stated that bombs which 
it described as “incomplete, w/o boosters or fuzes,” were 
to be treated as follows: 


“Consider as combination articles in accordance with 
Rule 18 of CFC. Describe as Aerial Bombs, empty, 
item 1895, or as the filler (WP, PT-1, AC, CG, ete.) 
according to the higher rated classification.” 


This Change No. 3 did not expressly delete or change any 
of the items listed in Change No. 1, but it will be seen that 
the foregoing items in Change No. 3 were inconsistent with 
the descriptions set out in Change No. 1. 

This Change No. 3 did not come to my attention until 
the next year, 1948, In August, 1948, Major T. C. Higgins 
of the Office of the Chief of Transportation, Department of 
the Army, wrote to another member of the Official Clas- 
sification Committee requesting a ruling that incendiary 
bombs M69, filled with napalm and without bursters or 
fuzes, are properly described as Aerial Bombs, Empty. 

On October 25, 1948, Major Higgins wrote to me for a 
reply to that request. On November 1, 1948, I replied, and 
my letter to Major Higgins is reproduced at pages 95 and 
96 of my exhibit. In the letter I referred to our previous 
ruling of June 26, 1945 and to Change No, 1 that the War 
Department had published [74] in 1945 pursuant to that 
ruling. I then noted that different instructions had been 
given by the War Department in Change No. 3. I reported 
to him that all three Classification Committees had con- 
sidered the question, and stated the conclusion as follows: 


“When an aerial bomb is filled with gasoline and 
napalm it is an incendiary bomb, irrespective of 
whether or not it contains a fuze or detonator and 
should have been rated as Incendiary Bombs in ac- 
cordance with Item 1820 of the Classification. As you 
are well aware, the fact that detonators and fuzes are 
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not in place when shipped does not destroy their 
identity as Incendiary Bombs. The same is true of 
explosive ammunition shipped without fuze, detonator 
or booster. It nevertheless is rated as explosive am- 
munition. It is the opinion that change 3 in Freight 
Billing Guide SB 55-6 referring to incendiary bombs is 
improper and if this document is still in effect it is 
suggested that it be corrected in accordance with the 
views set forth in this communication.” 


Copies of that letter were sent to the chairmen of the 
Western and Southern Classification Committees and to 
Mr. Campbell, Chief Inspector, Bureau of Explosives. 


I never received an acknowledgement or reply or any 
objection to my letter from Major Higgins or anybody else 
in the Office of the Chief of Transportation. 


[75] The Army’s instructions to its personnel to call these 
shipments “Aerial Bombs Empty,” under Item 1895 of Con- 
solidated Freight Classification 17 was, of course, clearly 
wrong. The articles were definitely filled with the incen- 
diary material. The fact that the fuzes and bursters which 
the Army, in Change No. 3 to the Billing Guide, called 
“boosters” were not assembled in the bombs did not make 
the bombs empty. For example, as I have said already, the 
bombs containing TNT or other explosives were also fre- 
quently shipped without boosters or fuzes, but clearly were 
not empty on that account. The same thing applies to the 
incendiary bombs. Even when I gave my preliminary and 
informal view, which was wrong and which I corrected in 
1945, that the article could be rated by analogy as an empty 
aerial bomb, I never said that the article actually was an 
empty aerial bomb or that it should be so described on the 
bill of lading. 

Similarly, the statement in that Change No. 3 that the 
bombs without boosters and fuzes were “incomplete” was 
not correct as far as it meant anything for the purposes of 
deciding whether an article was specifically described in 
Item 1820 of the Classification. The files of the Classifica- 
tion Committee show that bombs of various kinds have 
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customarily been shipped without fuzes or without fuzex 
and boosters. 

Item 1820 of the Classification does not say that the bombs 
covered by that item have to be a complete round, in the 
[76] form in which they will be dropped from airplanes, and 
nothing of that kind was ever contemplated. A bomb loaded 
with an explosive might need a booster and a fuze in order 
to make it complete for use in the field, but still it was an 
explosive bomb. In fact, we have no items in the Classifica- 
tion that separate between bombs of any kind shipped with 
fuzes or bombs shipped without fuzes. 

As I have said, the Classification used to have a separate 
item for non-explosive incendiary bombs and for non-ex- 
plosive smoke or gas bombs, which were specific descrip- 
tions for those bombs when shipped without their explosive 
components, but at the request of the government in 1931 
these articles were included within the item that was later 
numbered as 1820. Item 1820 thus became a specific descrip- 
tion for all explosive, incendiary, smoke or gas bombs that 
were filled, regardless of the nature of the filler, covering 
in the same way the ones shipped with fuzes, boosters and 
bursters and the ones shipped without these items. 

In this connection, I want to call attention to page 97 of 

my exhibit. I have shown there a copy of a letter dated 
May 18, 1948 from the Director of Traffic of the Interstate 
Commerce Commission, Mr. C. G. Jensen. In the letter 
Director Jensen stated his opinion that these incendiary 
bombs filled with napalm gel and shipped without bursters 
or fuzes were properly ratable as incendiary bombs. 
[77] The Interstate Commerce Commission has in various 
decisions held that the lack of some working parts does not 
destroy the identity of an article for transportation pur- 
poses when it is shipped as a unit. 

One of the early cases is Lakewood Engineering Co. v. 
Director General, 57 I.C.C. 311, 314. In that case the Com- 
mission cited a decision of the Circuit Court of Appeals, 
Lakewood Engineering Co. v. New York Central RR. Co., 
59 Fed. 61, and the Commission in this decision referred 
to the Circuit Court’s observations that are in point that 
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“for purposes of definition and classification, a steam engine 
does not cease to be such because the governor is omitted, 
nor would shoes be anything but shoes, if shipped without 
buttons or laces.” 


In another case, Harris Brothers Company v. Director 
General, 60 LC.C. 428, the Interstate Commerce Commis- 
sion held that rating and rates on locomotives KD were 
properly applicable to such locomotives even though vari- 
ous detachable parts have been taken and other parts found 
useless or broken and discarded. The complainant contended 
that the character and identity of the locomotives were 
destroyed and that the various parts should have been 
accorded their respective classification ratings. The Com- 
mission therein stated that the absence of essential parts 
not affecting the identity of an article transported does 
not destroy its fundamental character from a transporta- 
tion or tariff standpoint and again referred to Lakewood 
Engineering [78] Co., supra. 

Brunswick-Balke-Collender Co. v. C.G.W. R.R. Co., et al, 
179 LC.C. 754, 756, had to do with rate and rating on car- 
load shipments of radio receiving sets and, while com- 
plainants did not assail the second class rate for radio sets 
generally, it was pointed out that any one of the separate 
units comprising these shipments, if shipped separately in 
carloads, would be classified as electrical appliances, 
n.0...b.n., in the Official Classification. 

Complainants contended that the radio chassis as shipped 
is nothing more than an electrical appliance as it cannot 
operate as shipped. In this connection, a witness for com- 
plainants testified that a radio shipped in chassis form as 
received by complainants from Schenectady is what is 
ealled a radio knocked down. Another witness for com- 
plainants testified that the complete parts for a radio were 
shipped, that is, a complete radio was shipped less the 
cabinet and tubes. The Commission there stated that the 
absence of essential parts not affecting the identity of an 
article shipped does not destroy its fundamental charac- 
ter from a transportation or tariff standpoint. 
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In that case, obviously the radio would not function for 
its intended purpose without the tubes, but that did not 
keep it from being properly described as a radio. Here, as 
the testimony of other witnesses will show, those incendiary 
bombs would function for their incendiary purposes if they 
were heated [79] by a fire during the course of their trans- 
portation. The absence of the burster and fuze not only did 
not destroy their fundamental character, but also did not 
even keep them from functioning to cause additional fires. 

In Diamond T. Motor Company v. Michigan Central RR. 
Co., et al., 200 I.C.C. 599, the Commission held that the lack 
of tires and batteries did not destroy the identity of the 
articles as motor vehicle chassis, and that the rate on the 
complete article applied. They therein referred to Lake- 
wood Engineering Co., supra. 

Since incendiary bombs, both those that were explosive 
and those that were without bursters or fuzes, were specifi- 
cally described in Item 1820 of the Classification, neither 
the Classification rule for ratings by analogy nor the rule 
for rating combination articles applied to these shipments. 

Consolidated Freight Classification 17 contained the fol- 
lowing Rule of Analogy: 


“Roe 17—Cuassirication By ANALOGY 

“When articles not specifically provided for, nor 
embraced in the Classification as articles ‘noibn,’ are 
offered for transportation, carriers will apply the 
classification provided for articles which, in their judg- 
ment, are analogous; in such cases agents must report 
facts to proper officer of Freight Department in order 
that rating applied may be verified and necessary 
classification [80] provided. This rule will not apply 
in connection with ratings or rates published in Excep- 
tions to the Classification or in commodity tariffs.” 


Rule 18 of the Classification reads as follows: 


“ComBINATION ARTICLES 

“When not specifically classified, articles which have 
been combined or attached to each other will be charged 
at the rating for the highest classed article of the com- 
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bination, and on shipments subject to CL rating the 
minimum weight will be the highest minimum weight 
provided for such highest rating; where the CL rat- 
ings are the same, the minimum weight will be the 
highest for any article in the combination.” 


It will be seen that neither of these rules applies when the 
article is specifically classified, and incendiary bombs were 
specifically classified in Item 1820 without distinction as to 
whether they did or did not have their explosive elements. 
In either case, as I stated in my letter of June 26, 1945 to 
the War Department, the proper classification description 
was incendiary bombs. 

In all my work on classification through the years, to 
the best of my knowledge Rule 18 has never been employed 
as is contended by the complainant. The Interstate Com- 
merce Commission has on numerous occasions considered 
the application of Rule 18 of the Classification where 
complainants have sought [81] the application of this rule, 
and one of the most recent decisions is found in Stewart & 
Stevenson Services, Inc. v. Baltimore & Ohio Railroad Com- 
pany, et al., 276 LC.C. 156, 157, wherein the Commission 
said, “It has been held repeatedly that Rule 18 does not 
apply to articles that have the characteristics of an entity.” 
The Commission also quotes a number of other cases there 
and further states: “Its application is to combinations of 
articles that are suitable or adaptable to separate uses” 
and qaotes National Radiator Co. v. Pennsylvania RR. Co., 
256 I.C.C. 82. I know of no method by which the so-called 
napalm gel can be removed from the incendiary bomb and 
be suitable or adaptable for separate use. 

Moreover, the rule as to combination articles says it 
applies only to “articles which have been combined or at- 
tached to each other.” I do not know of any meaning of 
those words that would describe this article. Here the 
empty bomb was filled with incendiary mix, and the burster 
well was then inserted and screwed into the bomb to close 
it. In my opinion, it would be ridiculous to refer to the 
bomb filling as being “combined or attached” to the empty 
bomb. We would never think of a TNT filling as being 
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“combined or attached” to an empty bomb, and the same 
thing applies to the filling when it is an incendiary filling 
rather than an explosive one. 

There is one other factor as to the classification items 
that I want to call attention to. The complainant claims 
that [82] the rating in Item 1895 for empty aerial bombs 
applied to these shipments. That item covers only items 
that are made completely of metal, being bomb bodies, 
bomb body parts, noibn, iron or steel, empty aerial bombs 
and aerial bomb cluster adapters. It is under the heading 
in Item 1870 for Ammunition, not Explosive, Incendiary, 
Gas, Smoke nor Tear Producing. Other items under that 
heading were for such things as concrete practice bombs, 
dummy bombs, sand-loaded bombs or solid bombs, bullets 
or bullet cores, empty cartridge shells, not primed, ete. 

Not one of the many items that are listed under that 
general heading could explode or cause fires or cause smoke 
or gas to be produced if they were involved in a wreck or 
fire while being transported. The napalm gel bombs and 
the PT or goop bombs without bursters or fuzes would be 
out of place if they had been rated with the items in that 
group that contained the rating for empty bombs, because 
their characteristics were so different, but they were in the 
right place in the rating of Item 1820 that specifically ap- 
plied to them. 

At the beginning of my statement I referred to the fact 
that most of the shipments in these three cases were 
marked Dangerous by the government on the bills of lading 
and that Dangerous placards were to be placed on the out- 
side of those cars. At page 98 of my exhibit I have included 
a sample of that kind of placard. 

The placing of that Dangerous placard on shipments of 
this [83] type was not done by mistake. After Mr. H. A. 
Campbell advised the War Department in 1945 that the 
Commission regulations for Explosive and other dangerous 
articles did not apply to these bombs when they were 
shipped without bursters or fuzes, the War Department 
decided that it was essential that Dangerous placards be 
placed on the cars. At page 99 of my exhibit I have repro- 
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duced a letter dated 18 July 1945 to Mr. Campbell from the 
Office of the Chief of Chemical Warfare Service at Wash- 
ington. The letter was signed by Lieutenant Colonel Duane 
Y. Sarles for Colonel Norman D. Gillet, who was the Chief 
of the Supply Division of that Office. After saying that the 
articles, without bursters or fuzes were not covered by those 
regulations of the Commission, the letter stated: 


“However, it is the opinion of this office that carload 
shipments of these items should bear a dangerous 
placard and that express shipments should bear a fire- 
works label, as a precautionary measure and Chemical 
Warfare shipping agencies are being so instructed.” 


Then the letter continued as follows: 


“In order to preclude confusion, it is recommended 
that all field representatives of your office be informed 
of the action outlined above.” 


The Chemical Warfare Service enclosed with that letter 
a copy of their directive also dated 18 July 1945, which I 
have reproduced at page 100 of my exhibit. It was issued 
by [84] order of the Chief, Chemical Warfare Service, and 
was directed to all Chemical Warfare Arsenals, Procure- 
ment Districts and Depots, and to all Chemical Sections, 
ASF Depots. The directive enclosed certain revisions to 
War Department Supply Bulletin SB 3-24, entitled “Stor- 
age and Shipping Chart for Chemical Warfare Service 
Ammunition” and said that “Deviation therefrom will be 
made only on prior approval of this office.” Part of the 
directive read as follows: 


“3. In order to preclude misunderstanding, the fol- 
lowing information is furnished: 


“a. The Bureau of Explosives does not assign a 
classification to the M47 and M76 Bombs when shipped 
without fuze and/or burster. However, the use of a 
dangerous placard on carload and a fireworks label on 
express shipments is considered essential for the pro- 
tection of the cargo and to facilitate handling at Ports 
of Embarkation. The placard and label requirements 
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as shown have been approved by the Bureau of Ex- 
plosives.” 


The Dangerous Placards, which the government stated 
were essential on the shipments of these articles, were 
carried on almost all of the shipments involved in this 
proceeding. The only exceptions were with respect to the 
shipments that were erroneously billed as being “empty 
aerial bombs.” At page 98 of my exhibit is a sample of 
those dangerous placards. 


While the correspondence referred to above was with the 
[85] Army, it should be noted that the Navy Department 
also took a similar view. At pages 101 to 103 of my exhibit 
are copies of the cover page and certain other pages from 
a pamphlet published by the Navy Department. It is en- 
titled “Navy Department U. S. Coast Guard, Regulations 
Governing Transportation of Military Explosives on Board 
Vessels During Present Emergency,” as revised 6 Septem- 
ber 1945. 

Although the title of these Regulations names only ex- 
plosives, the contents of the regulations are broader, and 
expressly include IM, PT and NP bombs without ignition 
elements, bursting charges or fuzes. 


On page 103 of my exhibit is copy of pages 82 and 83 of 
the Regulations. As shown in the first column, these two 
pages give data about “Chemical Ammunition—Incendiary 
Composition, IM, PT or NP filled (oil gel).” The second 
column, in describing the articles, states that it applies to 
such ammunition “when assembled or packed with or with- 
out ignition elements, bursting charges or fuzes.” That 
column also says that such ammunition “(including bombs 
without ignition elements, bursting charges or fuzes) may 
be handled and stowed either as a inflammable solid or as 
chemical ammunition Class II-G.” 

The excerpt points out that “The principal hazard of 
IM, PT or NP filled items is involvement in a fire.” Among 
other things, it mentions that “CO* should not be used 
unless the fire is small and in its incipient stages.” It also 
states [86] that “The vapors from heated napalm are toxic 
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and rescue breathing apparatus should be warm while 
working in noticeable concentrations.” 

On the right hand side of page 83 of the Regulations the 
next to the last column says that these articles are to be 
loaded at “Explosives anchorage, Explosives loading pier 
(and) Ammunition loading pier.” In the last column there 
are numerous instructions about handling. One of them 
says “Do not drop, drag, tumble, walk or otherwise subject 
packages, containers or bombs to shock” and “Do not use 
chute in loading or unloading.” The fourth instruction 
requires that the bombs be observed for “failure or inability 
to retain contents” and that any showing such signs should 
be rejected. These same instructions apply both to the 
bombs with bursters and fuzes and to the ones shipped 
without those elements, without any distinction between 
them. 

Farther precautions as to these IM, PT or NP filled in- 
eendiaries are set out at pages 57, 58 and 59 of the Regula- 
tions, which are in my exhibit at pages 101 and 102. These 
relate to stowage, and permit stowage of these articles only 
with very limited kinds of other ammunition. It will be 
noted that stowage of these IM, PT or NP filled incendi- 
aries is permitted with only 6 of the 23 other classes of 
items. By comparison, Explosive bombs and mines are per- 
mitted to be stored with 5 of the other classes, and the class 
ealled “‘Fixed and [87] semi-fixed ammunition with explo- 
sive loaded projectile (shell)’’ can be loaded with 10 of the 
other classes. 

In its petitions to the Commission in this proceeding, 
the government has stated that it contends that Item 1820 
of the Consolidated Freight Classification was inapplicable 
because “these shipments were not subject to this Com- 
mission’s regulations on ‘explosives and other dangerous 
articles’.” I understand that in the Court of Claims, the 
government in this connection advanced the argument that 
the note to which reference is made in Item 1800 had the 
effect of excluding from the specific ratings thereunder any 
shipments of articles which were not covered in those 
regulations. As shown in the excerpts from the Classifica- 
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tion set out at pages 2 and 4 of my exhibit, Item 1800, 
which was a general heading, read as follows: “AmMunNI- 
tion, Explosive, Incendiary or Gas, Smoke or Tear Pro- 
ducing, see Note 1, item 1805:” That note carried in item 
1805 under this general heading, read as follows: 


“Note 1—Subject to Rule 39, except that Section 16, 
page 58 of Agent W. S. Topping’s Tariff LC.C. No. 4, 
in so far as it authorizes shipments to be made in 
accordance with regulations of the War and Navy 
Departments shall be applicable only to CL shipments.” 


A copy of the Rule 39 which is referred to therein is set 
out on page 104 of my exhibit in the form in which it was 
published in Consolidated Freight Classification 16. The 
Rule [88] 39 as published in Consolidated Freight Classifi- 
cation 19 was substantially the same but with a minor 
difference, as shown in the copy of that rule which is set 
out on page 105 of my exhibit. As a matter of fact, this 
note was published in the Classification at the specific 


request of the Federal Traffic Board in Supplement 24 to 
Consolidated Freight Classification 6, effective July 6, 
1931. At that time, Rule 39 read as follows: 


“Rue 39 

“Shipping containers, marking and packing require- 
ments for, and handling and transportation of Explo- 
sives and Dangerous Articles other than Explosives, 
must be in accordance with the Rules and Regulations 
prescribed in Agent B. W. Dunn’s Freight Tariff No. 
1, 1.C.C. No. 1, supplements thereto and reissues 
thereof.” 

In my opinion, based on my many years work in this 
Classification field, the government’s contention in this 
respect is completely unfounded. I know of nothing in 
either the wording of the note or of Rule 39 or of the his- 
tory or publication of the note that would support the 
government’s contention. 

Neither the note itself nor Rule 39 says that an article 
must be one which is covered by the regulations for the 
transportation of explosives and other dangerous articles 
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in order to be included among the items for which Classifi- 
cation ratings were provided under the general heading of 
“Axmronttion, [89] Explosive, Incendiary or Gas, Smoke 
or Tear Producing:” The purpose of the note obviously 
was to caution the shippers that by publishing the Classifi- 
cation ratings on the various articles such as bombs or 
mines, the carriers were not holding themselves out to 
accept shipments which were not packed or shipped in 
accordance with the I.C.C. Rules and Regulations for the 
Explosives or other Dangerous articles if the articles 
shipped were subject to those Rules and Regulations. The 
note was entirely precautionary in nature. 


The tariffs publishing the classification descriptions and 
ratings and the tariff publishing the Interstate Commerce 
Commission regulations for the transportation of explosives 
and other dangerous articles are separate tariffs. The 
Classification Committees of the railroads have no juris- 
diction or authority concerning the publication of the tariffs 
that contain these I.C.C. regulations and we do not provide 
different ratings on a particular article dependent on 
whether it was or was not covered by one of the items in 
the LC.C. regulations. 

The fact that the LC.C. regulations and the carriers’ 
classifivation tariffs are completely independent was empha- 
sized in a decision by the Commission in I. & S. M-2586, 
Twenty Miruerer AMMUNITION—CLASSIFICATION Rat1NnGs, 
46 M.C.C. 877, 1946. Since that decision was not reported 
in full in the printed reports, I have reproduced a copy of 
the decision in my exhibit at pages 106 to 112, inclusive. 
It was shown there that the IC.C. [90] Regulations 
defined “Ammunition for cannon” in a way which would not 
include twenty millimeter ammunition. 


The Motor Truck Classification also had an item cover- 
ing Ammunition for cannon. The Commission remarked 
in the report that this item was shown in the Motor Truck 
Classification under the general heading of: “Ammunition, 
Explosive, Incendiary or Gas, Smoke or Tear Producing” 
and further stated that “A note to the generic heading, 
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‘Ammunition, Explosive, etc.’ makes shipments of the 
articles listed thereunder subject to a motor tariff of nation- 
wide application which provides regulations for shipping 
explosives and dangerous articles.” 

The government, it was stated, had insisted on billing 
the twenty millimeter shells having explosive projectiles 
as “Small arms ammunition with explosive bullets” which 
was the description contained only in the I.C.C. regulations 
and not in the Classification. The Commission held that 
the Commission’s regulations with respect to explosives 
and dangerous articles did not have the effect of modifying 
the Classification ratings and that the ammunition in ques- 
tion was clearly rated under the Classification as “Am- 
munition, fixed, for cannon” even though by the L-C.C. 
Regulations the twenty millimeter ammunition was not 
included in the regulations definition of “Ammunition for 
cannon.” 

I understand that the government has contended in the 
Court of Claims that the commodities involved in these 
shipments [91] were not ammunition, were not incendiary 
and were not bombs. This is with reference to the fact 
that Item 1820 of the Classification applies with respect 
to the classification ratings on “Bombs” under the general 
heading of “AMMUNITION, Explosive, Incendiary or Gas, 
Smoke or Tear Producing.” In my opinion these conten- 
tions are completely wrong and I want to call attention to 
several items concerning that matter. 

As to the claim that the articles were not ammunition, 
I think it is only necessary to refer to some of the various 
kinds of articles that are described in the Classification 
undor the heading of “Ammunition”. For example, under 
the general heading of “Ammunition, not explosive, in- 
cendiary,” etc., Item 1895 expressly includes “Bomb bodies” 
and “Aerial bombs, empty.” Obviously these are considered 
to be ammunition, since they are specifically listed under 
that heading. When those bomb bodies are loaded with 
their charges, regardless of whether the charges are TNT 
or NP or some other kind of filling, clearly the loaded 
article is still “ammunition”. It is apparent from the vari- 
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ous specific listings under the two general headings of 
“Ammunition” that the word includes articles of war that 
are not in the complete form in which they will be used 
by the soldier in the field or the airman in the airplane. 

Similarly, an article does not have to be in its final com- 
plete form, ready to function, in order to be “incendiary” 
or to be a “bomb” within the meaning of the Classification. 
[92] I have already mentioned that on the bills of lading 
for these shipments, the government described the articles 
as being incendiary bombs and that the government in the 
War Materials Reparation Cases also described them as 
incendiary bombs, despite the fact that they were shipped 
without bursters and guzes. I want to refer now to certain 
other data in this connection. Some of this material also 
contains information describing the general nature of in- 
eendiary bombs and various incendiary fillings or composi- 
tions. 

On pages 123 to 133 of my exhibit I have shown excerpts 
from a publication of the War Department dated March 2, 
1944. It is entitled War Department Technical Manual, 
TM 9-1904, “Ammunition Inspection Guide”. 

I would like to call attention here to a few parts of those 
excerpts. 

On page 7 of that manual, page 123 of my exhibit, is a 
definition of a “complete round”. It says: 


“A complete round of ammunition is made up of all 
the necessary components to a chain of events which 
will perform a desired function under the proper cir- 
cumstances and at the proper time. For example, a 
complete round of a high-explosive shell would be 
made up of a projectile, an explosive filler, a fuze, a 
booster, a propelling charge, a cartridge case, and a 
primer. Here, all of these components are necessary to 
bring about the desired [93] function of the shell and 
thus make up a complete round.” 


The railroad classification tariffs, under the Ammunition 
headings, do not contain any reference to “complete round”. 
They do not require that all the necessary components for 
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the final function of the article should be assembled and 
shipped together. 

For example, in the case of general purpose bombs, 
loaded with TNT or some other kind of explosive filler, the 
manual points out at pages 569-570, page 126 of my exhibit, 
that the ‘‘bombs are never shipped with fuzes assembled”’. 
Instead of the fuzes, the manual says that plugs are screwed 
into the cavities for the fuzes. These fuzes contain the 
primer, detonator and booster, according to page 559 of 
the manual. The primer, detonator and booster are needed 
to make the bomb complete for use by the military forces, 
but the bomb as shipped without those parts is a “bomb” 
within the meaning of Item 1820 of the Classification. 

I also want to call attention to how the manual defines 
incendiaries. At page 677, under the chapter heading 
“incendiary Bombs,” is the following: (page 133 of my 
exhibit). 

‘‘Definition. Incendiaries are combustible materials 
which are burned with intent to cause destruction of 
buildings, crops, food, ammunition, or materials of 
military importance.” 

In the case of the shipments that are involved here, the 
[94] napalm gel or other types of compositions with which 
the bombs were loaded meet this definition. 

Many of the shipments here involved were the 100-pound 
bomb, M47A1. This bomb is described at page 675 of the 
manual, and the excerpt is set out on page 132 of my 
exhibit. 

On pages 134 to 139 of my exhibit, I have shown excerpts 
from a War Department Technical Manual, TM-9-1980, 
entitled “Bombs for Aircraft” and dated November 1944. 

The first excerpt says that “Chemical bombs are classified 
according to type of filler as gas, smoke, and incendiary”. 
It is the type of filler that governs. 

Page 30 of this manual notes that “In general, bombs 
are shipped unfuzed with the fuze holes closed with metal 
closing plugs. These plugs will not be removed except for 
inspection and for assembly of the complete round”. It 


172 


notes, in addition, that the fin assemblies of large bombs 
are also shipped separately. From the tariff classification 
viewpoint, the fact that bombs as shipped lacked their 
fuzes and fin assemblies that are needed to make them into 
complete rounds for field use is immaterial. Even without 
those necessary components, they are called “Bombs”. 

Page 172 points out that a complete round of chemical 
bombs consists of five components. The first of these is 
deseribed as follows: “Bomb body, including adapter, 
adapter sleeve, burster well, and chemical charge”. The 
second component [95] is the fin assembly, which it says 
is included in the body for the 100-pound bombs. Item 3 
is the burster and igniter. Item 4 is the nose fuze and Item 
5 is the arming wire assembly. These are not listed as being 
the components of a “bomb”. Instead, they are the com- 
ponents of what is called a “complete round”. 

Paragraph 98 of this manual, on pages 136 and 137 of 
my exhibit, should be compared with paragraph 101. In 
98 the caption is “Bomb, chemical, 100-Ib., M47A2 (Metal 
Parts)”. It says that this “is the designation of the bomb 
ease before it is loaded with gas, smoke or incendiary 
filler”. The Paragraph 101 says “Bomb, incendiary, 100-Ib., 
AN-M47A2, is loaded with a 40-pound charge of gelled 
gasoline IM or NP”. Thus, when the bomb body is loaded 
with its charge of IM or NP, this being the “incendiary 
filler” referred to above, the name of the article changes to 
an incendiary bomb. It still is not a complete round, be- 
cause it needs necessary parts to be added in the field, just 
as the TNT bomb as shipped needs its primer, detonator, 
booster and arming wire, to be added in the field. But as 
soon as the bomb body is loaded with its charge of NP or 
IM it becomes in military nomenclature an incendiary 
bomb. The same meaning of the words applies under the 
freight tariff classification for rate purposes. 

Some of the shipments in this proceeding were 500-pound 
bombs. In paragraph 103, at page 138 of my exhibit, the 
manual [96] gives details as to what it calls the “Bomb, 
Incendiary, 500-lb., AN-M76”’. It says that this bomb “‘con- 
sists of the body for the 500-lb., G.P. bomb modified for 
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field assembly of burster and igniter, and loaded with a 
gasoline gel-magnesium mixture”. It refers to this loading 
as an “incendiary mixture”. 

The paragraph also describes how the complete round 
is assembled for field use by adding the fin assembly, the 
burster and the fuzes to the already loaded bomb. Finally, 
it adds the caution that if the complete round is not actually 
used, it should be disassembled again. 


The next item in my exhibit, starting at pages 113 to 122, 
consists of excerpts from War Department Field Manual 
FM 3-6, entitled “Employment and Characteristics of Air 
Chemical Munitions,” and dated October 1946. 

The manual says in Paragraph 3 that “Chemical sub- 
stances used in war to produce screening and signaling 
smoke, incendiary action, or toxic or irritant effect on the 
body are called chemical agents”. The table of the chem- 
ical agents used in air chemical munitions, shown on page 
114 of my exhibit, lists several items in the group called 
“incendiaries”. The names of the first three incendiaries 
are listed as follows: Incendiary Mixture PT1, Incendiary 
Oil IM; and Incendiary Oil NP. 

The pictures taken from this manual show the similarity 
of the 100-lb. M47 series of bombs whether for gas (figure 
20) [97] or for smoke (Figure 32) or for incendiary pur- 
poses with IM or NP filling (Figure 55). They also show 
the 500-lb. incendiary bomb (Figure 54). Figures 56 and 
57 show smaller bombs, and show that what they call the 
“incendiary material” in those bombs is either PT1 or NP 
for the 10-pound size or NP alone for the 6-pound size. 

In Paragraph 55, incidentally, this manual notes that “A 
target is a good object for an incendiary bomb attack only 
if it is vulnerable to fire and if the damage so produced is 
greater than is possible by any other means”. Then it goes 
on to say that railway stations and railway rolling stock 
are included in what it calls “good incendiary targets”. On 
page 144, speaking of the 100-pound bomb AN-M47A3, 
which was loaded with either IM or NP, it says that “The 
quantity of incendiary material present insures the start- 
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ing of an immediate fire, even if kindling material is not 
distributed so that it burns easily.” 

At page 140 of my exhibit is an excerpt from a manual 
published by the Army, Navy and Air Force in December 
1956, entitled “Treatment of Chemical Warfare Casualties”. 
It says, in part, that combustible hydrocarbons, including 
oils and thickened gasoline, are among the principal “in- 
cendiary agents”. 

At pages 141 to 148 of my exhibit I have shown excerpts 
from a book published back in 1937 entitled “Chemicals 
in War,” with a sub-title “A Treatise on Chemical War- 
fare”. It was [98] written by Lieutenant Colonel Augustin 
M. Prentiss of the Chemical Warfare Service, United States 
Army. 

It will be noted from this treatise that, among other 
things, the word “incendiaries” includes not only materials 
which are spontaneously inflammable, but also many other 
materials, such as “solid oil”. 

At pages 149 to 156 of my exhibit is a copy of a War 
Department Technical Bulletin TB CW 4, entitled “Bomb, 
Incendiary, 500-pound, M76 (T2E1)”. The bulletin de- 
scribes the various components and gives instructions for 
the assembly of the complete round, including insertion of 
bursters and fuzes. At page 155, in Figure 7, is a picture 
of this incendiary bomb as shipped. Figure 6, page 154, 
shows the bomb after the fins and the burster have been 
added. The bomb, at that stage, is ready for installation 
in the airplane, but it is still unfuzed. The instructions 
warn that fuzes are to be added after the bomb is installed 
in the bomb stations. The filler or loading charge is 
referred to in the bulletin as being “the incendiary mix”. 

At pages 157 to 162 of my exhibit is a copy of War De- 
partment Technical Bulletin TB TW 29813, entitled 
“Theater of Operations Surveillance Procedure for 100- 
pound Incendiary Bombs, M47 Type”. The bulletin is dated 
April 1945, and expressly names the M47 (NP), the M47A1 
(NP) and the AN-M47A2 (NP or IM) incendiary bombs. 
Item 21 of the report form calls [99] for a report of “No. 
of bombs showing leakage and which do not stop leaking 
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when burster well is tightened”. The footnote 8 to this item 
reads as follows: 


“Inspect all bombs in lot for this characteristic. 
Record in parentheses individual weights of all leakers 
(without burster, fuze, and wire). The normal weight 
for the M47Al and AN-M47A2 incendiary bombs is 
65.4 pounds, plus or minus 1 (pound). Normal weight 
for the M47 incendiary bomb is 56 pounds. Leakage 
should not exceed 3 per cent.” 


With reference to the fact that the bulletin says that 
leakage from these bombs should not exceed 3 per cent of 
the normal weight of the bomb, it should be noted that this 
permissible or normal amount of leakage would represent 
about two pounds of leakage of the incendiary NP gel or 
IM gel per bomb. The hazard of such leakage from a trans- 
portation viewpoint, is obvious. 

[100] Exam. Ries: Mr. Flint, I noticed on some of your 
pages of your exhibit with respect to some of these War 


Department technical bulletins, the word “restricted” is 
there. 

Do you know whether these bulletins have been declassi- 
field? 


The Wityrss: That, I don’t know, sir. 

Mr. Tuomas: We have understood that restricted was 
not in the classification of secret, but permitted use in 
proceedings where the material itself was relevant, not just 
casual handing out to strangers. 

For example, in the War Materiels Reparation case many 
of the exhibits put in by the government bore the stamp 
“restricted”. that was not true of the ones marked “con- 
fidential” or “secret”. 

We have so far as I know nothing of that stamping. 

Exam. Rirs: Very well. 


By Mr. Tuomas: 


Q. Does that conclude your statement, Mr. Flint? 
A. Yes. 
Q. All right. 
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Mr. Tuomas: I offer at this time as Exhibit No. 4 Mr. 
Flint’s exhibit. 

Exam. Rres: You may cross-examine, Mr. Hollander. 

Mr. M. Hotzanper: Before I do, your Honor, I would like 
the record to show that our agreement to let the entire 
statement of sixty-odd pages into evidence, as well as our 
stipulation [101] authorizing the exhibit into evidence, 
which I have not seen at all—of course, I have not seen the 
bulk of the statement—is, of course, without prejudice to 
our right to file whatever written objections we deem ap- 
propriate with respect to the admissibility of any portion 
of any of these materials which we have not, of course, 
yet had an opportunity to examine. 

Exam. Ries: I don’t understand any exception like that 
at all. The exhibit will either be received now or declined 
on the grounds of any objections you have to make. 

Now, if you want time to study it, and want me to rule 
on its admissibility a little later in the hearing, I might do 
that, but I won’t agree to your having exception to file 
objections to it later after this hearing is over. 

Mr. M. Hottaxper: Well, no, during the course of the 
hearing we will, of course, have more than ample opportu- 
nity to study the entire statement as well as the accompany- 
ing exhibit. 

At that time I respectively request permission to move 
before your Honor— 

Exam. Ris: I will withhold my ruling as to the accep- 
tance of Exhibit 4, if that will be agreeable to you? 

Mr. M. Hottaxner: Yes, your Honor. 

Exam. Rus: I will be glad to do that until you have had 
a little further opportunity to study it. 

Mr. Tuomas: Mr. Examiner, we do not want, of course, 
to [102] confine counsel to any post-time period. The situ- 
ation really reflects the situation about not taking the mat- 
ter and going through the exhibits here. 

If Mr. Flint finishes today, for example, we would be 
left, if this is left over until tomorrow or the next day or 
so, with a situation where a question might be raised as to 


an objection or something as to his material where he is no 
longer here. 

Either that, or we keep him here sort of indefinitely 
during the hearing. 

Exam. Riss: So that it will be clear to all parties as far 
as this Exhibit No. 4 is concerned, I expect that you will 
be able to go over that exhibit, and I am not even asking 
that it be accepted now until you finish your cross-examina- 
tion, but you have the perfect right to cross-examine this 
witness now on any of the testimony that is in this record 
that he has read or any of the pages that are in this exhibit, 
and I would expect by the end of the day that you will be 
in a position to make your objections if you have any, to 
the exhibit. 

Mr. M. Hotxanper: Yes, your Honor, I think we will. 

Exam. Riss: Of course, I realize that this is a voluminous 
exhibit. That is the reason I want to give you time to look 
it over. I think that is ample, so that you will be able to 
do that and be able to voice any objections you may have. 


[103] Mr. M. Hortanver: Is it your Honor’s desire I pro- 
ceed with the cross-examination at this point? 
Exam. Ris: Yes, if you are prepared. 
Mr. M. Hottanper: Subject to that understanding? 
Exam. Ries: Yes. 


Cross-EXAMINATION. 
By Mr. M. Hottanpver: 


Q. Mr. Flint, are you an employee or an officer of any 
of the carriers involved in this litigation, or are you an em- 
ployee or an officer of any agent of the three carriers in- 
volved in this litigation, namely, Western Pacific, Bangor 
and Aroostook, and Seaboard? 

A. I am quite certain that I am an agent for the Bangor 
and Aroostook anyhow. 

Q. You do have some doubts as to whether or not you are 
agent for Seaboard? 

A. Well, one being a southern carrier and one being a 
western carrier, I don’t know whether I filed powers of 
attorney for them, or not. 


178 


Q. I wonder if you could, for the purpose of the record, 
spell out the relationship between the official classification 
committee of which you are chairman, and Bangor and 
Aroostook Railroad, for example? 

A. Well, the Bangor and Aroostook Railroad is a party 
and participating carrier to the official classification which 
is in the uniform classification today. 

[104] Q. Do you im fact act as an agent for the Bangor 
and Aroostook in the promulgation of the tariffs which are 
im question in this case? 

A. I don't quite get your question. 

Mr. M. Horraxpez: Would you repeat that question, 
please? I think it was fairly short and self-understandable. 

(The pending question, as above recorded, was read by 
the reporter) 

The Wirxess: I would say yes. 


By Mr. M. Horzanver: 
Q. Your entire testimony, as I gather, with respect to the 


propriety of charging the first-class rate called for by item 
1$20 of the tariff classification in question is predicated on 
the assumption that what was actually shipped in these 
cases was in fact an incendiary bomb or incendiary bombs; 
is that a fair statement of the assumption upon which your 
entire conclusion is based? 

A. It is not only my assumption, but my belief. 

Q. Your entire testimony is predicated on your belief 
that what was involved and what was shipped in this litiga- 
tion were incendiary bombs? 

A. That is right. 

Q. In other words, you would have a difference of opinion 
if you were convinced or persuaded that the articles in truth 
shipped in this litigation were in no way bombs or were in 
no way incendiary? 

[105] A. I would have to wait until I was shown that fact 
before I could answer that question directly. 

Q. Yes. I am assuming that you would be convinced that 
the articles in fact were in no way incendiary and were not 
bombs, your opinion as to the applicability of item 1820 
would be different from the one you previously entertained. 
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A. It might be, yes. 

Q. Is there any doubt in your mind that if these ship- 
ments were not incendiary and were not bombs that they 
would not be entitled to the item 1820 classification? 

A. There is nothing in my mind that says they are not 
incendiary bombs or are not incendiary? I would have to 
find out what else they were before I could give an opinion. 

Q. If these steel bomb cases involved in this litigation 
had been filled not with thickened gasoline, that is, not with 
gasoline thickened by the addition of the Napalm soap 
flake, but had instead been filled with liquid gasoline, is it 
your view that the items so shipped would be entitled to be 
carried at the first-class rate prescribed for item 1820? 

A. I believe if such a bomb was made that is the way it 
would go. 

Q. In other words, the reason in your view for calling for 
the application of the first-class rate of item 1820 to the 
shipments in question does not depend upon the fact that a 
Napalm thickener was used because you are of the view that 
even without the Napalm thickener, just the liquid gasoline 
[106] filling these steel bomb cases, item 1820 would apply? 

A. If liquid gasoline was included in the bomb case for 
incendiary purposes, I would say it was an incendiary bomb, 
the same way I would say if you had a thickened gasoline in 
there it would be an incendiary bomb. That is the purpose 
of the bomb. 

Q. Is your answer to my question that the absence of the 
Napalm would not affect your view as to whether or not the 
item or this devise so transported would be entitled to be 
carried as item 1820? 

I am just trying to elicit a certain fact from you, Mr. 
Flint; namely, whether or not your opinion that item 1820 
applies is contingent or in any way depends on the presence 
of Napalm thickener in this product shipped. 

If you are of the view that without the thickener, with- 
out the Napalm, item 1820 applies, I would very much 
appreciate your stating so candidly. 

A. My answer to your question is that any bomb filled 
with incendiary material 1 would consider under item 1820. 
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Q. Do you consider gasoline incendiary material? 

A. I guess it is. I don’t believe it is a very effective one 
for the purpose of an incendiary bomb. 

Q. Do you know at what rate gasoline is carried com- 
pared to the rate at which item 1820 materials moved? 

A. Are you talking of classification now, or rates? 
[107] Q. I am talking about the classification. 

A. I think the classification is fifth-class on gasoline, and 
first-class on incendiary bombs. 

Q. In other words, if I understood you correctly, even 
though you are of the view that gasoline is incendiary it is 
carried at the first-class rate? 

A. Gasoline in ordinary permissible containers has a 
fifth-class rate—rating, I should say. 

Q. Is it because the gasoline is carried in what you 
referred to as permissible containers that it is carried as 
a fifth-class rate? 

A. Gasoline being an inflammable liquid must be in a 
permissible container. We have gasoline that is grouped 
with a lot of other petroleum products, in one item. Some 
of them are inflammable; some are not. 

Q. Let me see if I am straight on this one fact. Gasoline 
is carried at the fifth-class rate if it is packed in what you 
describe as a permissible container? 

A. That is right. 

Q. If this gasoline, instead of being packed in what you 
have referred to as a permissible container, had in fact 
been packed in a steel bomb body case, such as those in- 
volved in these shipments, first would that be a permissible 
container for the transportation of liquid gasoline and, 
secondly, whether or not it is a permissible container, would 
the fifth- [108] class rate which you say applies to gasoline 
apply here? 

A. I don’t know whether a bomb body is a permissible 
container for gasoline. 

Q. Do you think that it is more hazardous from a trans- 
portation point of view to transport liquid gasoline in a 
steel bomb body case than it is to transport liquid gasoline 
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in fifty-five gallon drums, which I assume you will agree 
is a permissible container. 

Is it more hazardous to ship them in this way? 

A. I would rather that question was asked of somebody 
more of an authority on inflammables than me. 

Q. You do not feel you are equipped to answer that 
question as to whether or not there is a greater degree of 
hazard involved in shipping liquid gasoline in a steel bomb 
body case even closed than there is in shipping it in a much 
larger fifty-five gallon drum? 

A. No, sir. 

Q. Do you have any opinion as to what rating would 
apply, whether or not item 1820 would apply, if the thick- 
ened gasoline involved in these shipments, that is, the 
gasoline thickened by the addition of aluminum soap pow- 
der, instead of being shipped in steel bomb body cases, 
had in fact been shipped in fifty-five gallon drums? 

In other words, you have the same filler that you do in 
this case, the Napalm thickened gasoline, but if the Army 
[109] instead of transporting it in steel bomb body cases 
transported it in fifty-five gallon drums, would you have 
any opinion to rating to be applied? 

. Yes, chemicals not otherwise indexed by name. 

. Do you know what rating that calls for? 

. At that time I think it was probably fourth-class. 
. Pardon? 

A. About fourth-class, I think it was, at that time. 

Q. In other words, and again please correct me if I mis- 
interpret your testimony, you believe that the first-class 
rate called for by item 1820 applies to Napalm thickened 
gasoline only when the Napalm thickened gasoline is packed 
in a container known or called the steel bomb body case? 

A. Yes, Item 1820 applies. 

Q. Applies because the Napalm thickened gasoline is 
packed in that container, known as the steel bomb body case. 

But you take that very same material and you put it ina 
fifty-five gallon drum and then it is your opinion that the 
fourth-class rate applies rather than the first? 
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A. Tf the chemical is NOIBN, not otherwise indexed by 
name. 

Q. Did you have an opportunity to look at the manual to 
determine what the chemical NIOBN rating is? 

A. I don't have it here. I think it was fourth-class at that 

time. It all depends on where the movement is from. He 
has a copy there. I don’t have an excerpt from that. 
{110} I have Consolidated Freight Classification 16 which 
became effective December 6, 1943. The rates for chemicals 
NIOBN is im barrels as you said, and the ocial is fourth 
elass. 

In the southern classification it is fifth class, and in the 
western classification it is class A. 

Q. Fifth-class is even lower than the fourth-class; is 
that right? 

A. Well, fifth class and the official classification lower 
than fourth-class. 

Mr. McDoxatp: Mr. Flint, for clarification at this point, 
I think you said barrels? 


By Mr. M. Hotianper: 


Q. Fifty-five gallon drums. 

A. That takes the barrel rating. A permissible drum 
takes a barrel rating. The carload rating for chemicals 
NIOBN im barrels is fourth-class, official; fifth-class in 
southern and class A in the western classification. 

Mr. McDoxatp: Mr. Flint, can you tell us what class rate 
levels applied in connection with the several ratings you 
referred to so as not to confuse either Mr. Hollander or 
the commission on the record as to whether or not fifth- 
class is in fact higher or lower than fourth-class? 

Mr. M. Hotztaxpez: I frankly am confused, Mr. Exami- 
ner. I would prefer that this line of questioning await 
redirect examination of the witness. 

{111] Mr. McDowap: I have no objection, Mr. Hollander. 
I am trying to help you out and keep the record clear on 
this single point. 

Mr. M. Hortaxper: Frankly, the witness’ answers to my 
question are sufficient for the purpose of my further cross- 
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examination and for that reason I would prefer that any 
different line of questioning await—— 
Exam. Ris: All right, we will let it drop there. 


By Mr. M. Hoiianper: 

Q. Mr. Flint, since this material, this thickened gasoline, 
is entitled to a much lower rate than first-class when mov- 
ing in fifty-five gallon drums than it is when moving in a 
steel bomb body case, is it fair to infer that at least in 
part the basis for your opinion that the items involved in 
this particular litigation, namely, thickened gasoline moving 
in steel bomb body cases, is entitled to item 1820? 

Is it fair to even infer that the basis of that opinion is 
because of the peculiar characteristics of the steel bomb 
body case? 

A. Not necessarily. You have in that item 1820 all kinds 
of incendiary bombs which could be shipped with or without 
the fuses or bursters. 

Q. Well, you are not answering my question, Mr. Flint. I 
am trying to elicit—— 

Mr. Tuomas: Certainly he answered your question. 
[112] By Mr. M. Hottanver: 

Q. My question is simply this, Mr. Flint: 

You put this thickened gasoline in container A and you 
say the fourth-class or perhaps the fifth-class rate applies. 
You put it in container B, and you say the first-class rate 
applies. By B I am referring to the steel bomb body cases. 
I am wondering whether it is fair to infer from your differ- 
ent conclusions, dependent on the container in which the 
material is packed, that your opinion is based not on the 
nature of the filler itself, but rather on that of the container. 

I think that is a fair question and I think I am entitled 
to a direct answer. 

Mr. Tuomas: Mr. Examiner, I would like to object to the 
question on this basis: there has been no showing and no 
indication of any movement of this particular kind of com- 
modity in anything other than the bomb bodies. It is a 
hypothetical situation as far as the idea of shipment of 
this filler in some method other than as a part of the incen- 
diary shipments in which they were made here. 
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As a hypothetical base it is inadmissible unless it is first 
shown that there was that kind of movement or that kind of 
provision for movement. 

Mr. McDoxatp: I would like to add a further ground of 

objection that is based on the assumption that the material 
shipped was in fact a thickened gasoline. 
[113] Now, I think it has been made clear by Mr. Thomas’ 
opening remarks, as well as Mr. Hollander’s opening re- 
marks, that there is a considerable difference of opinion 
as to what the commodity in fact shipped actually was. 

In other words, the nature of the commodity remains to 
be established as far as that is concerned—— 

Mr. M. Hottanper: I must object strenuously. 

Mr. McDoxatp: May I finish my objection, Mr. Hol- 
lander, and you may reply to that. 

Again, I submit that the nature of the commodity is such 
that it has not been established. That being so, Mr. Flint 
should certainly not be required to answer a question on 
cross-examination as to something he has not testified to 
on direct, that would say in effect that thickened gasoline 
shipped in A versus B is or is not anything else. 

I think that is a very substantial material objection. 

Exam. Ries: Well, as I understand the testimony of Mr. 
Flint, he has been testifying on his direct examination 
with respect to the classifications and the history of the 
classifications on what he calls incendiary bombs, whether 
they have bursters or whether they are without bursters. 

Now, Mr. Hollander I believe, and I so rule, has some 
leeway here even if he asks a hypothetical question of this 
witness as to what his views are on this classification that 
he has been talking about. 

(114] If Mr. Flint is unable to follow this hypothetical 
question, that is being asked, please say so, but I will 
permit the question to be asked and he can answer if he can. 

The Wirxess: Will you read that question again. 

Exam. Ries: Is the question now pending? 

Mr. M. Hottanper: I believe it is. 


(The pending question, as above recorded, was read by 
the reporter) 
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The Witness: I would say both for this reason, that you 
have a bomb body filled with an incendiary material and 
that is an incendiary bomb, and you have a fifty-five gallon 
drum that is loaded with Napalm which is rated as chem- 
icals on NIOBN, it is not intended or made for an incen- 
diary bomb. 

By Mr. M. Houianner: 

Q. In other words, Mr. Flint, this material, I suppose 
you would agree this Napalm thickened gasoline when 
packed in a fifty-five gallon drum has no incendiary quality, 
but as soon as it is repacked in a steel bomb body case it is 
transformed, in your opinion, to something which does have 
incendiary qualities and for that reason has to be carried 
at the first-class rate prescribed by item 1820? Is that what 
you are in effect telling us? 

A. That is not what in effect I am telling you. The ma- 
terial in the fifty-five gallon drum is still an incendiary 
material, but it is not in a bomb body and therefore it is not 
an incendiary bomb. 

(115] Q. This material which you insist on calling incen- 
diary and which I insist on calling thickened gasoline—— 

Exam. Ries: I think that is one of the troubles we are 
having here and I might advise you that I don’t have to be 
impressed with this idea of one side calling it an incendiary 
and the other side an aerial bomb body, because I don’t 
know which is which yet. 

So if you are trying to bring out that kind of point I 
don’t think it is necessary. 

Mr. M. Hotianper: I am just trying to determine from 
Mr. Flint whether or not it is the nature of the container 
in which it is packed which performs some magic with 
respect to a differentation of classification. 

But I will not pursue that line of inquiry any further as 
I think his answers are sufficient, or, at least, are the best 
that can be expected under the circumstances. 

By Mr. M. Hotianper: 

Q. Mr. Flint, I would like to ask you this: 

Item 1820 itself is a subdivision of a more generic head- 
ing in the classification manual? 
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A. It is a subdivision of a general heading. 

Q. In other words, it is one of the subdivisions coming 
under the broader category of item 1800; is that correct, 
Mr. Flint? 

A. That is right. 

[116] Q. There are roughly about a dozen subdivisions 
under item 1800, item 1805 through item 1865. 

A. Wait a minute. I will have to get my sheet. 

Mr. McDonatp: Page 2 and page 3 of the Exhibit 4. 

The Wrrsess: Yes, I will count them. There are twelve 
subdivisions of ammunition, explosive, incendiary, gas, 
smoke or tear producing. 

By Mr. M. Hotrasper: 


Q. Now, Mr. Flint, can you tell us whether each or any 
or all of these twelve items in your view are items which 
are within the purvue and which are covered by the Inter- 
state Commerce Commission’s regulations on explosives and 
other dangerous articles? 

A. I don’t believe I could. I can see some of them, but I 
am not qualified to say which of them are without a copy of 
the tariffs. 

Q. Which of those can you see there which in your opin- 
ion are definitely subject to the commission’s regulations? 
Start with item 1810, which is the first specific subdivision. 

A. I could not tell you on item 1810. That is one that 
would stump me. 

Q. How about item 1815, “ammunition, fixed”? 

A. I think that is covered. 

Mr. McDoxatp: Mr. Examiner, I am not objecting here, 
but I suggest that we not have “think” answers. If Mr. 
Flint knows, I think that is quite proper to be asked and 
answered. 

{117] Exam. Ries: That is true. What he thinks will not 
help the record. It won’t help you, Mr. Hollander, as to 
what he thinks. 

Mr. M. Hottanper: He is here as an expert testifying as 
to rate matters. We will try to show that one of the ele- 
ments in the determination of appropriate classification is 
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whether or not the material in fact is subject to the regula- 
tions on explosives and other dangerous articles. 

Exam. Ries: As I understand it, Mr. Hollander, I believe 
the statement was made by Mr. Thomas that they do not 
even contend that it is. 

Mr. Tuomas: That is right, we don’t contend this is un- 
der those regulations. 

I would remark as far as this witness is concerned he 
has not purported to appear, nor, do we understand, is he 
an expert on that other so-called red book tariff, the one 
that publishes the ICC regulations. 

That is published by an entirely separate organization. 

Exam. Riss: There has been no testimony with respect 
to that by this witness. 

Mr. McDonatp: I might add that Mr. Flint is speaking 
from a freight classification rating purpose that is based 
entirely on figuring and assessing freight charges. You will 
find the term “classification” likewise used that relates to 
the governing of the manner in which they shall be physi- 
cally [118] transported. 

That is a classification field entirely and apart from the 
freight classification field in which Mr. Flint is testfying 
and is offered as an expert. 


By Mr. H. Hottanper: 


Q. Mr. Flint, do you agree with Mr. McDonald’s state- 
ment that the question as to whether or not an item is sub- 
ject to ICC regulations on explosives or other dangerous 
articles, has nothing at all to do with answering a question 
as to whether or not a particular item comes under any 
of the subdivisions of item 1800? Would you agree with 
that statement? 

A. I did not hear that statement. I wish you would cut 
it down a little bit so that I would get what you are trying 
to say. 

Q. Do you think it is relevant in determining whether 
item 1800, or any of its subdivisions, applies to consider 
whether or not the item in question is itself subject to the 
bureaus regulations or Interstate Commerce Commission 
regulations on explosives or other dangerous articles? 
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A. I do. 

Q. You think it is relevant? 

A. Ido. 

Q. In fact, isn’t it required to look at those bureau 
regulations by reading item 1800, by looking at the export 
provisions of item 1 under item 1800? 

[119] A. That is right. That is a cross-reference to it. 

Q. Now, you know that it has been agreed in this case 
that the items in question involved in this litigation were 
not in fact subject to the ICC regulations on explosives and 
other dangerous articles? 

A. My understanding is that they do not meet the re- 
quirements of the flammable solid as contained in those 
regulations. 

Q. Is it your understanding that they meet the require- 
ment of any other definition contained in those regula- 
tions? 

A. As far as I know, no. 

Q. In other words, the items in question do not come 
within any of the definitions of the ICC’s regulations on 
explosives and other dangerous articles? 

A. As presently constituted, I know of no definition in 
there that would make them subject to those regulations. 
That does not mean they are not dangerous, though. 

Q. By qualifying your statement “as presently con- 
stituted”, are you trying to distinguish the present situa- 
tion from that which obtained in 1944, 1948, and 1950? 

A. No. 

Q. The nonapplicability of ICC’s regulations on explo- 
gives and other dangerous articles, what is true today is 
true at the time in question? 

A. That is right. 

Mr. McDonatp: With your indulgence, may I ask the 
[120] reporter if he got all of Mr. Flint’s attempted answer 
to a question now two or three questions back where he 
answered something and, if I heard correctly, attempted to 
add on the end at a time when I heard Mr. Hollander ask- 
ing the next question, “that does not mean”—something. 
I did not catch it. 
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Could we have that read, please, to be sure Mr. Flint’s 
answer was as complete as he wanted it to be. 

Exam. Ries: Well, I recall him trying to add something 
there and both talking at the same time. I am sure that 
the reporter did not get it. 

The Reporter: “Answer: As presently constituted, I 
know of no definition in there that would make them 
subject to those regulations. That does not mean that 
they are not dangerous, though. 

“Question: By qualifying your statement, ‘as pres- 
ently constituted’ are you trying to distinguish the 
present situation from that which obtained in 1944, 
1948, and 1950?” 


Mr. McDonaLp: Was that the completion of your answer? 
The Witness: Yes, sir. 


By Mr. M. Hotianver: 
Q. Mr. Flint, are steel bomb bodies cases filled with 
thickened gasoline more dangerous or less dangerous than 


the thickened liquid gasoline, either in fifty-five gallon 
cases or fifty-five gallon drums? 
[121] A. I would not—I would rather not hazard a guess 
on that. I think we have a witness that will answer that 
question for you more competently than I can. 

Q. You apparently have expressed a view as to the 
dangerous character of these particular shipments. 

A. Lhave expressed a view. 

Q. What do you base it upont 

A. On information I have received. 

Q. From whom? 

A. From certain individuals. 

Q. This is not based on any independent knowledge or 
evaluation 

A. No. 

Q. —of the materials involved, through laboratory 
analysis, by you or anyone elset 

A. 1 only know it from discussions with witnesses that 
will appear here. They are more qualified than I am to 
make an answer to that. 
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Mr. M. Horraxver: I move respectively, your Honor, 
that his evidence with respect to the dangerous character 
of the materials involved be stricken from the record. 

Exam. Riss: You would have to go through this testi- 
mony, Mr. Hollander, and point out what you have in mind. 
I cannot take just a statement like that and strike any- 
thing from the record on a generalized statement. 

[122] Mr. M. Horzaxper: Mr. Flint testified that while 
these materials do not come within the purview of the 
ICC’s regulations on explosives or other dangerous articles, 
nevertheless, in his personal view they are still dangerous. 

I asked him whether or not he could furnish us with any 
basis for his opinion and the only basis apparently upon 
which he relies in characterizing these materials as danger- 
ous is the fact that someone told him—he does not know 
exactly who—but he has heard that these materials are 
dangerous. 

Mr. McDosatp: Mr. Examiner, he did not say he did 
not know who and so forth. The record is replete with 
statements, unchallenged, that in his personal capacity 
and responsibility for arriving at the reasonable rating to 
be published and applied on these things, he and his pred- 
ecessors have necessarily had to sit down with govern- 
ment people who would discuss the nature of the com- 
modities involved and in fact inform them what they were, 
the nature of it, and all the rest of it, and on the basis of 
that sort of evidence and the following portion of his duty 
he has undertaken to arrive at what from a freight rating 
standpoint a fair rating would be. 

His evidence this morning made it clear throughout that 
the carriers representing us have had submissions of state- 
ments of that carrier. 

I merely point out to you that that is the only basis on 
[123] which carriers can rely when they are asked to fix 
a rating in the first instance about something of which they 
know nothing, generally speaking. 

It does not mean that Mr. Flint has to be an expert in 
the technical field of what is an ammunition or explosive 
component or anything else. 
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Exam. Ries: As I view the testimony, Mr. Hollander, 
I don’t believe that Mr. Flint is testifying as to a technical 
basis of what is dangerous and what is not. 

Under the context of this subject that we are involved 
in here, it seems to me that a witness generally speaking 
might very well say that gasoline is a liquid, is dangerous; 
I don’t take from that that he is trying to set himself up 
as an expert as to whether gasoline is more dangerous than 
some other item or whether it is the most dangerous item 
that he can think of. 

I don’t believe his testimony has taken on that kind of 
meaning, or should. He is speaking more generally. 

I overrule your objection. 

By Mr. M. Hotianper: 

Q. Mr. Flint, is it your view that item 1820, which calls 
for the high first-class rate, calls for such a first-class rate 
because it is intended to compensate the carrier for trans- 
portation of items which in fact are truly hazardous or 
dangerous? 

Mr. Tuomas: Mr. Examiner, may I object. I object to 
that [124] question. 

In the first part of the question stating the characteriza- 
tion there appeared again here the apparent habit that the 
government has of adding a qualifying word “high” before 
the word “first-class rate”. 

That practice has been abused repeatedly, I understand, 
in the previous matters in connection with this case, it was 
referred to earlier. 

Mr. M. Hotranprr: I withdraw the word “high”. 

Mr. McDonatp: If it refers to it as the first-class rate 
I have no objection to it at all, but I do object to anything 
which would involve any kind of assumption, or impliedly 
or otherwise, by the answer that there was admission to 
the fact that the particular rating is high, low, or inter- 
mediate, whatever it is. 

Exam. Ries: Mr. Hollander says he is willing to with- 
draw the word “high” from the question. 

Do you understand the question? 

The Wrrness: I have forgotten the question. 
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Exam. Res: Rather than trying to find it, can you repeat 

the question very shortly, concisely? 
By Mr. M. Hotianver: 

Q. In your view, Mr. Flint, is the first-class rate avail- 
able to the carriers under item 1820 based on the need for 
compensating the carriers for transporting items which in 
fact are hazardous or dangerous? 

[125] A. Well, that item 1820 includes both those that are 
hazardous and dangerous under the ICC regulations, and 
those that are not under the ICC regulations. 

And the first-class rate is to compensate the carriers for 
that group of bombs or mines or whatever they may be. 

Now, you understand, of course, that the first-class rating 
that was placed in the classification was put in the classifica- 
tion at the specific request of the government. 

Q. I don’t think I fully understood the answer to the 
question, Mr. Flint, and I will ask it again. 

Exam. Ries: You are asking the same question again? 

Mr. M. Hottaxper: I am going to shorten the question, 
your Honor, because I did not get an answer to the question 
I asked. 

Exam. Ries: Just a moment. I will let the reporter read 
the answer back to you slowly so that you can understand 
it. I don’t think it is necessary to repeat the question. 

(The pending answer, as above recorded, was read by the 
reporter) 

By Mr. M. Hotiaxpez: 

Q. Does that answer, Mr. Flint, mean that you feel the 
first-class rate of item 1820 is designed to reimburse the 
carriers for shipping certain items whether or not they are 
considered dangerous under the ICC regulations? 

A. I think a fair answer to that is that the group of the 
articles [126] included in there contain many which are of 
dangerous character and the first-class rating is the rating 
for those articles of such dangerous characteristics. 

Q. In other words, you believe that it is designed to re- 
imburse the carriers for transporting articles which are in 
fact dangerous in your opinion even though they are not 
sufficiently dangerous to be determined dangerous within 
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the meaning of that word as it is used in the ICC regula- 
tions. 

Mr. Tuomas: I object to that. That is not a characteri- 
zation of what the witness said, not being sufficiently dan- 
gerous. He did not say it was sufficiently dangerous to be in. 


By Mr. M. Hotianper: 


Q. Do you believe with respect to the ICC regulations 
that an item has to be dangerous in order for it to warrant 
the application of the item 1820 rating? 

A. Well, if it is an incendiary bomb it should get the 
rating 

Q. Will you please try to answer the question, Mr. Flint. 

Mr. McDonatp: You don’t know whether he is answering 
it or not, Mr. Hollander? 

Exam. Ries: Excuse me, just a moment. 

Try your answer again, Mr. Flint. 

The Witness: If the article involved is an incendiary 
bomb, whether or not it is subject to the ICC regulations 
in my opinion warrants the first-class rating that is pub- 
lished [127] in the classification. 

By Mr. M. Hottanper: 

Q. Because, in your view, it is dangerous even though it 
is not covered by the ICC regulations? That is the only 
thing I am trying to get. 

A. I believe that it is dangerous, but it does not conform 
to any of the definitions that are in the regulations as pres- 
ently constituted. 

Q. If an item in fact was in no way dangerous under your 
definition of dangerous, or under the ICC regulations if it 
were not in fact dangerous, would you believe that item 
1820 has no application? 

A. I don’t believe it would be incendiary if it did not 
have some danger in it. 

Mr. M. Hottanper: Mr. Examiner, I respectfully request 
that you ask the witness to answer the question and not 
give us a dissertation on incendiary bombs or incendiaries. 

The question is really very simple. I have asked him 
the question at least four different ways. 
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Mr. Tomas: There has not been any attempt at dis- 
sertation or characterization like that. 

Exam. Riss: I know, Mr. Thomas. The witness comes 
baek to the words “incendiary bomb”. Can you answer the 
question, Mr. Witness, without using that word? Is it pos- 
sible for you to do that? 

The Wrrssss: I don’t know that it is possible. He has 
[12S] asked me about the item 1820. 

Exam. Riss: No, he is asking you regardless of whether 
it is that item, or any other item, if you consider it 
dangerous would it come under this item. 

The Wrrsess: Not if it was not a bomb or mine, no, it 
would not come under that item. That is what I was trying 
to get at. 

He is referring to an item that only applies to bombs and 
mines. 

Exam. Rus: All right, Mr. Hollander, do you have any- 
thing further? 


By Mr. M. Hottanpver: 


Q. Mr. Flint, do you believe that the transportation of 
the steel aerial bomb cases filled with Napalm gel is at- 
tendant with as much risk as a shipment of steel aerial 
bomb cases filled with not only the napalm gel, but with 
the burster which contains the white phosphorous igniter as 
well as the TNT charge and also the fuse? 

A. I think the one that has the burster and the fuse and 
the phosphorous charge, of course, is much more dangerous 
than the one without the burster and fuse. 

Mr. M. Hottasper: Thank you. 

I have no further questions. 

Exam. Ries: Is there any further cross-examination of 
this witness? 

Is there any redirect? 

(129] Mr. Tuosas: I don’t believe so. 
Mr. McDowatp: I have one or two, Mr. Examiner. 


Repimecr EXAMINATION. 
By Mr. McDowatp: 
Q. Mr. Flint, you were asked whether or not you were 
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an agent for the Bangor and Aroostook Railroad. My 
recollection is that you testified you were? 

Are you likewise the agent for each and every other rail- 
road in so-called official territory, or even territory, and 
particularly those which participated in the transportation 
of the various carload shipments involved in these three 
actions? 

A. Could I see that classification a minute? I think that 
at that time I was not agent. I was alternate agent, but I 
don’t know. If I wasn’t an agent, Mr. H. A. Greenly was. 

Q. Are you presently the agent for those carriers and if 
you were not at the time the shipments moved, was your 
predecessor the agent? 

A. That is right. We filed an FX-1—that is a power of 
attorney—the number of course does not mean anything 
here; it is No. 12, it is a license number, you might say. 

That is the number of the power of attorney form. 
Whether that was in my name as an alternate agent, 
or in Mr. Greenly’s name at that time, I could not say. 
I would expect it was more in Mr. Greenly’s name because 
he was the agent up to the time I [130] over the chair- 
manship and I became the agent. 

For some years before that I was the alternate agent, 
but that does not show. I would have to look in my power 
of attorney to make sure. 

Q. The fact of the matter is that the official classification 
committee itself is an agency of the eastern railroads, col- 
lectively; is that correct? 

A. Yes, sir. 

Q. And either you or your predecessors, the members of 
that committee, are the agents of the carriers in that re- 
spect? 

A. That is right. 

Q. Mr. Flint, is it not also correct that as a member of 
the Uniform Classification Committee, you, or your prede- 
cessor since May 30, 1952, have likewise been the agents 
of the other named defendant, named carriers in these cases, 
and for that matter, generally speaking, the other western 
and southern carriers? 
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A. That would not be true. There are some of these 
southern and western carriers that file a power of attorney 
with me or my predecessor. But the same thing goes for 
Uniform as goes for Consolidated. 

The powers of attorney are given under, like the official 
classification, the western classification, and the southern 
classification, still are because they are incorporated in what 
is known as the Uniform Classification, but they have not 
lost [131] their identity as the cover page will show you. 

That takes in the Dlinois freight classification, even. 


Q. Does the classification now, Mr. Flint, presently pro- 
vide for the acceptance of shipments of napalm gel in steel 
bomb cases? 

A. Does that specifically provide? 


Q. The same, as I understand from your testimony, would 
be the case, if I follow Mr. Hollander’s questioning, gasoline 
might be shipped in drums. 

In other words, would the carriers accept for shipment, 
im your opinion, under the provisions of the classification, 
then or now existent, shipments described on the bill of 
lading as napalm gel if the shipments were in a container, 
steel bomb casing? 

In other words, is that an acceptable container from a 
classification standpoint? 

A. Not as a shipping container, it isn’t. 

Q. Mr. Flint, you were asked about the ratings, chemical 
NOIBN, if I recall correctly, and you stated, if I recall 
correctly, they were fourth-class in official, fifth in southern, 
and A in western. 

I don’t recall whether you indicated what percentage of 
first-class A reflected. 

A. I didn’t because Mr. Hollander dropped the question. 
If you wish me I will tell you. 

[132] Fourth-class in the official is fifty percent of first- 
class. 

Fifth class in southern is forty-five percent of first-class. 

And class A in the western generally was forty-five per- 
cent of first-class. 
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Q. Could you also tell us what class rate scales are levels 
applied in connection with the several ratings that you 
have referred to. 

A. The best I can do by number would be the eastern 
class rate, 15879 scale, our fourth-class or official rate ap- 
plied on. 

Then you have your interterritorial scales. 

I am not familiar with rate scales enough to really tell 
you what it would be. 

Q. Let me ask you this and see if you know the answer 
to it: 

The class rate scale applicable between the official and 
southern territory was the docket 13494 scale. Do you re- 
call whether that is correct? 

A. Iam not sure. I would rather somebody else answered 
that who is more familiar with the rate scale. 

Exam. Ries: Is there any further questioning, Mr. 
Hollander? 

Mr. M. Hottanver: No, Mr. Chairman. 

Exam. Ries: You are excused, Mr. Flint. 

(Witness excused) 

[133] Exam. Ries: I am going to reserve ruling on Ex- 
hibit No. 4, which has been offered by the railroad, until 
you have had a chance to look it over, Mr. Hollander, and 
make any objections to it that you wish to make. 

Mr. M. Hottanver: We will be prepared tomorrow morn- 
ing. Will that be satisfactory? I don’t see how I am going 
to have a chance before that. 

Exam. Ries: The first thing tomorrow morning will be 
all right. 

You will probably have a pretty hard time going over 
this thing today while we are busy. 

We will stand adjourned now until two o'clock. 

(Thereupon, at 12:30 o’clock p.m., the hearing was re- 
cessed, to reconvene at 2:00 o’clock p.m., same day). 


[134] AFTERNOON SEssION 

The hearing reconvened at 2:00 o’clock p.m., upon the 
expiration of the recess. 

Exam. Rizs: The hearing will come to order. 
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Ts this your next witness, Mr. Thomas? 
Mr. Tuomas: Yes. 


Josera G. Kerr, was called as a witness and, being first 
duly sworn, was examined and testified as follows: 


DimEcT EXAMINATION. 
By Mr. Txomas: 


Q. Would you state your name, please? 

A. My name is Joseph G. Kerr. My address is 3859 Club 
Drive, Northeast, Atlanta 19, Georgia. 

Q. Have you prepared a statement for this proceeding, 
Mr. Kerr? 

A. Yes, sir. 

Q. Would vou proceed with your statement? 

A. From February 16, 1937, through May 31, 1956, I was 
chairman, Southern Freight Association, and from July 1, 
1955 through May 31, 1956, I was Chairman of Southern 
Classification Committee, both with headquarters in At- 
lanta, Georgia, I was also chairman of the association’s 
executive committee and chairman of the executive com- 
mittees of the Southern Classification Committee, Southern 
Passenger Association and Southern Weighing and Inspec- 
tion Bureau. 

[135] I retired from active railroad service on May 31, 
1956. 

From the time of its creation in July 1942 to February 1, 
1946, when it ceased its activities, I was a member of the 
traffic executive chairman’s committee, and to which I will 
later refer. 

My railroad traffic experience dates from August 16, 1903, 
when I began service in the traffic department of the Louis- 
ville and Nashville Railroad at Louisville, Kentucky. From 
that date until October 1918 I occupied many different 
positions in its overcharge claim, general freight and 
general traffic departments, such as those of claim, tariff 
and rate clerks, chief rate clerk and chief clerk. 

In October 1918 I was drafted for service as traffic assist- 
ant to the director of traffic, United States Railroad Ad- 
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ministration, Washington, D. C., and so served until March 
1920. 

During the latter month, I returned to the Louisville and 
Nashville Railroad at Louisville, Kentucky, and served as 
assistant to freight traffic manager, assistant general 
freight agent, and assistant to vice-president in charge of 
traffic, so serving in the latter capacity until January 1, 
1935. 

Effective January 1, 1935, I became assistant to vice- 
president, traffic of the Association of American Railroads 
at Washington, D. C. 

I was elected Chairman of the Southern Freight Associa- 
tion [136] and its executive committee effective February 
16, 1937. At various dates subsequent thereto, I was elected 
to the other positions to which I have referred. 

My active railroad traffic experience continuous for 
nearly firty-three years, and for the most part im super- 
visory, official, or executive capacities, embrace practically 
every phase of traffic work, and in particular rate con- 
struction, including transit practices. 

During my approximately three and one-half years of 
service as a member of the traffic executive chairmen’s 
committee, and during the period back as far as June 1941, 
I had direct and intimate contact with most of the freight 
traffic matters presented by the Office of Defense Trans- 
portation, the War and Navy Departments, and Marine 
Corps; the procurement division of the Treasury Depart- 
ment, the somewhat numerous branches of the Agricultural 
Department, and those of the Reconstruction Finance 
Corporation, as well as all other agencies having anything 
to do with the so-called war traffic. 

Throughout this period it has been my duty, along with 
others, to interpret section 22 quotations and tariffs. In 
fact, I have had to interpret the provisions of classifications 
and tariffs throughout my career. 

I presented at considerable length testimony before this 
commission in the War Materials Reparation cases, No. 
29572 et al, United States of America versus Ahnapee and 
Western Railway Company, et al, 294 ICC 5, decided 
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February 7, 1955, [137] particularly respecting the estab- 
lishment of classification exceptions rating of seventy-five 
percent on various items of ammunition—including incen- 
diary bombs—in carloads, the section 22 quotation 14 series 
covering the establishment of a basis of sixty-five percent 
of first class, not subject to land grant deductions, on sub- 
stantially the same items of ammunition—including incen- 
diary bombs—and the section 22 quotation 31 series cover- 
ing the establishment of a comprehensive storage in transit 
arrangement at many ammunition storage depots through- 
out the country, on substantially the same ammunition 
items—including incendiary bombs—on basis of sixty-five 
percent of first-class, not subject to land grant deductions, 
from original point of shipment to ports of exportation. 

In those War Materials Reparation cases, dockets 29822 
and 29861, as to rates, and No. 29735 as to storage in 
transit, covered incendiary bombs such as are involved in 
the instant cases. 

As a member of — 

Mr. M. Hotiaxpez: Mr. Examiner, I feel constrained to 
object because there has been no showing as to the similarity 
of products involved in the War Materials Reparation cases 
and the steel bomb cases involved in this litigation. Our 
information is to the effect that all of the items involved in 
the War Materials Reparation cases were in fact explosives 
or [138] otherwise dangerous and hence covered by the 
Interstate Commerce Commission’s regulations on ex- 
plosives and other dangerous articles. 

I don’t think evidence of this sort, or conclusion is ad- 
missible unless it is a conclusion that the items involved 
here with the carriers are the same as those involved in the 
War Materials Reparation cases until there is some testi- 
mony adduced to substantiate the claimed similarity. 

Mr. Tuomas: Mr. Hollander’s comment is made un- 
doubtedly because he has not, by reason of the manner of 
presentation that he asked us to go through on the testi- 
mony this morning, has not had an opportunity to examine 
the evidence and the exhibit that was presented this morn- 
ing. 
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That shows the actual materials, these M47 type and 
other type bombs, with the descriptions that the govern- 
ment people made of their shipments without bursters and 
fuses and the rate situation on it and so forth, from the War 
Materials Reparation cases themselves. 

In other words, it is in the material that was covered 
this morning. 

Exam. Rrs: Is it in that exhibit marked for identifica- 
tion No. 4? 

Mr. Tuomas: Yes, sir; as well as discussions about it in 
the course of the testimony that we skipped on reading 
portions. 

Exam. Rres: Have you had an opportunity to inspect 
that [139] exhibit at all, Mr. Hollander. 

Mr. M. Hottanver: No, sir. 

Exam. Ries: Would that make any difference in your 
objection now? 

Mr. Hottanver: No, sir, it would not. We are convinced 
that the materials are different. We will, when our evidence 
is presented, adduce testimony to that effect. 

Mr. Tuomas: I am not speaking, of course, at all, as to 
what kind of testimony they intend to present themselves. 
But it is only on the basis of the testimony here, Mr. Kerr’s 
discussion, which will itself show the relationship and tying 
in with the various features of the War Materials Repara- 
tion cases and the testimony already presented which shows 
these particular articles are in there. 

Exam. Rms: As I understand it, Mr. Hollander is ob- 
jecting to this first full paragraph on page 3 of this state- 
ment. 

Mr. Hotianper: I am objecting in effect to the incorpora- 
tion by reference of the testimony in another case with 
respect to different materials where there has been no show- 
ing that those different materials are the particular items, 
devices or animals involved in the case now before you. 

Mr. Tuomas: We have no incorporation by reference. 
We don’t purport to incorporate any testimony by refer- 
ence. Whatever testimony we have we will offer physically 
as copies. 
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[140] Exam. Rres: The point I want to make, Mr. Hol- 
lander, is, for instance, this paragraph here in which this 
witness states that those dockets as to storage in transit 
covered incendiary bombs such as are involved in the 
instant cases. 

Now, as far as that paragraph is concerned, I think I 
would entertain your objection to strike that from the state- 
ment on the grounds that the commission can take judicial 
notice of its own findings and determine that itself as to 
whether or not those cases involved the same item as we 
have here. 

Mr. M. Hortaxver: That is satisfactory, your Honor. 

Exam. Ries: If that is the particular paragraph you are 
objecting to, I would entertain an objection on that ground, 
to that particular paragraph. 

Now, that is all I have in mind at the present time. For 
that reason I will entertain the objection and sustain it, 
that this conclusion reached in this particular paragraph 
should be stricken from the statement on the grounds that 
the commission can take judicial notice as to what actually, 
what actual items were involved in those cases that were 
before it, as well as what these items involve. 

You may proceed with your statement, Mr. Kerr. 

The Wirsess: As a member of the traffic executive chair- 
men’s committee in the World War II period, and even for 
about a year before its official creation, I was directly con- 
nected with all [141] of the negotiations with the war 
agencies leading up to the establishment of these rates and 
the transit arrangements that are involved in these cases. 

My testimony is intended to cover the period embraced by 
the shipments involved in the instant cases, starting in 1944. 
In that connection, however, I shall necessarily discuss 
negotiations and rates in the period prior to 1944. I have 
purposely omitted many of the details which I presented 
to the commission in the War Materials Reparation cases, 
where such details have no particular bearing upon the 
matters here involved. 


By Mr. Tuomas: 
Q. Have you prepared certain exhibits, Mr. Kerr? 
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A. Yes, sir; I have prepared three exhibits. 

The first one of which is a reproduction of section 22 
quotation 14-A, naming the sixty-five percent bases on 
ammunition, explosives, et cetera. 

Mr. Tuomas: May we have this marked as Exhibit No. 5. 

Exam. Rres: It may be marked as Exhibit number 5 for 
identification. 

(Exhibit No. 5 was marked for identification) 

Mr. M. Hottanver: Is this exhibit being introduced in 
evidence? 

Exam. Ries: It is being marked for identification as 
[142] No. 5. 

Mr. THomas: Exhibit No. 6 is captioned as reproduction 
of AR section 22 so on. 

The Wirness: That is correct, sir. 

(Exhibit No. 6 was marked for identification) 

Mr. THomas: Exhibit No. 7 is the remaining exhibit with 
your name at the top, reproduction of Transcontinental 
Freight Bureau TCFB. 


Quotation 13A is the first thing referred to in the index 
on it. 

The Wrrness: That is correct. 

Exam. Rirs: That will be marked for identification as 
Exhibit No. 7. 


(Exhibit No. 7 was marked for identification) 


Mr. M. Hottanper: Mr. Examiner, I would like to object 
to these exhibits. I think they will just tend to unnecessarily 
encumber a record which will in itself be very complicated. 
These just deal with reproductions of section 22 quotations. 
They have nothing to do with the question before your 
Honor; namely what is the particular classification which it 
applied to shipments of thickened gasoline when shipped in 
the steel bomb body cases. 

Mr. Toomas: The question as I understand it is primarily 
[143] a question of what are the rates that were applicable 
on these shipments. 

That itself involves certain preliminary questions, where 
were they used as incendiary bombs and that sort of thing. 
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Now, the rates applicable on these shipments were to a 
very large extent, or almost entirely, rates which derived 
from section 22 quotations. 

Those quotations of course, at the time this period was 
gone through, were not filed. 

There has been a recent change in the law for the future. 
But these were not on file or published. They were quota- 
tions made by agreements between the railroads and the 
government. 

In order to provide you with the basis for finding the 
applicable rates you need the material, the agreement from 
which those rates are derived. 

That is what this information is. This sets out those quo- 
tations. 

Of course, the testimony hits the high spots or the perti- 
nence of those as applied to particular shipments, but this is 
directly, these are the rates that are in question here. And 
it varies, of course, also. 

Both that and Mr. Kerr’s discussion of the material, the 
background, bears upon the second question, if it arises, as 
to the reasonableness of the rates. 

Mr. McDoxatp: More important, Mr. Examiner, they 
have not [144] even been offered for identification, so an 
objection is premature. 

Exam. Rres:I understand. I am going to let the witness 
proceed with these, Mr. Hollander, unless you have some- 
thing further to show that these are absolutely immaterial 
to this hearing at all and that is what I understand you 
to say. 

Mr. M. Hottaxpeez: I have nothing further to add, your 
Honor. I think they are immaterial for the reason I have 
already indicated. 

I don’t know if the practice here requires me to notice 
specific exceptions to any of your Honor’s adverse rulings, 
but I would like the record to show that I am proceeding on 
the assumption—— 

Exam. Ries: Let the record show that you have an auto- 
matic exception to any ruling that I make. 

Mr. M. Hottanper: Thank you. 
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Mr. Tuomas: For the benefit of the record, I would like 
to offer those three exhibits, at this time. 

Exam. Riss: I will not receive them until we get a chance 
to hear from the witness to see what he has to say about 
them. 

But your objection at the moment, if you did put it in the 
form of an objection, is overruled, Mr. Hollander. 

Does this testimony now refer to these exhibits that have 
been identified as 5, 6 and 7? 

Mr. Tuomas: Yes, sir. 

[145] We have attempted to eliminate the reading of a 
great deal of the material here in the testimony that refers 
to that. 

Exam. Ries: I assume that will be agreeable to you, Mr. 
Hollander? 

Mr. M. Hortanver: I am sorry, I was not following 
counsel’s colloquy. 

Exam. Ries: Are you agreeable that Mr. Thomas has 
attempted at least to shorten this testimony in the same 
way that he did this morning, in that I assume that this 
statement can be copied in the record as if read. 

However, they are attempting to shorten it like they did 
the statement this morning. Is that agreeable to you? 

Mr. M. Hottanper: Yes, your Honor, provided we have 
an opportunity to look this over tonight, the full text, which 
we do not have an opportunity to read now and let your 
Honor know tomorrow morning if there are any particular 
portions of the testimony that we have an objection to. 

Exam. Ries: You have that privilege. 

Mr. McDonatp: I understand what you are saying, dif- 
ferently expressed, is that the entire statement of Mr. Kerr 
will be copied into the record as though read and he is 
simply calling attention in passing to the things that he 
feels are sufficient to take the time to do that. 

Exam. Ries: That is as I understand it, except, of course, 
for the one paragraph that I have stricken from this state- 
ment. 

[146] That will not be copied in the record. 
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The Wrrssss: Exhibits 5, 6, and 7 were prepared by me 
or under my supervision. 

Mr. W. S. Flint has testified about the classification 
rating of first-class on the incendiary bomb involved in 
these cases. 

The rates applicable to the shipments, however, were not 
the first-class rates. Instead, for all the shipments here 
that were not stored in transit, the applicable rates were 
provided under section 22 agreements and were on the basis 
of only sixty-five percent of first class, except where 
seventy-five percent of first class tariff rates produced less. 


By Mr. Tomas: 


Q. When you say seventy-five percent, of first-class tariff 
rates produced less—— 

A. That means after land grant deduction, if any. 

Exam. Ris: That should be inserted there. 

The Wrrsess: Yes. 

Mr. McDoxaxp: I was going to ask Mr. Kerr to explain 
in the interest of clarity how seventy-five percent of first- 
class could produce sixty-five percent, could represent less 
than sixty-five percent, Mr. Examiner. 

The Wrrsess: If I read all this testimony I think I could 
demonstrate it much easier. You take some of the ship- 
ments described as incendiary bombs from Ladora, Colo- 
rado, to Huntsville, Alabama. Those shipments were stored 
under section [147] 22 quotation 31 series. 

Most of the tonnage in those cars was reshipped to 
Charleston, Searsport, Boston, and other places. 

Now, the sixty-five percent rate under the section 22 not 
subject to land grant, from Ladora to Huntsville, was $2.33 
at the time the shipments moved. 

The seventy-five percent tariff rate was $2.54. That rate 
was subject, however, to land grant deductions. 

I do not recall offhand the exact percentage, but I do 
recall what the net rate was. It was $2.1205. 

So you see in that case if those shipments had stopped at 
Huntsville, had not been reshipped, the seventy-five percent 
rate, less land grant, would have produced a lower figure 
than the sixty-five percent not subject to land grant. 
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Then also the sixty-five percent was subject to tariff X148 

at the time these shipments moved. 
By Mr. THomas: 

Q. When you use the phrase “land grant,” you are re- 
ferring to both the statutory land grant and also section 
22 equalization rate deductions? 

A. Correct 

Q. And you—— 

Exam. Ries: Is there something further I should know 
about the land grant deductions you are talking about? 

The Wrryess: Yes, sir; I think you should. 

Exam. Ries: Explain something about land grant deduc- 
tions [148] so that I understand what you are talking 
about. 

The Wirness: I emphasize the fact that if these ship- 
ments had stopped at Huntsville, had not gone any further, 
those would have been the rates properly applicable. That 
is the way the settlements were made by the Southern 
Railway at Huntsville. 

Exam. Rres: How do you know whether there is a land 
grant deduction? 

The Wiryess: I got the bills from the Southern Railway. 

Exam. Ries: How do they know? How does anybody 
know if there is a land grant deduction? 

The Witness: They have that all figured out. 

Exam. Ries: When you say they, how would I know 
whether or not there should be a land grant deduction or 
not? Does that show in any of these exhibits? 

The Witness: No. It would show in connection with the 
rates that are involved in this proceeding. 

Mr. Tuomas: There is evidently drawn in this statement 
to some extent about the land grant deductions in some 
respects. Perhaps the full data is not there and we will 
be glad to supplement the data that is here, but there are, 
and we will reach it on Mr. Kerr's further reading, por- 
tions where he describes where these deductions were, your 
Honor. 

If your question related to the general overall nature of 
what is the land grant, the thing that is referred to as land 
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grant or these equalization deductions, we could also ex- 
plain [149] that. 

Exam. Riss: I am just wondering here. You say that 
these sections 22 agreements or quotations are necessarily 
basically a part of finding this rate and which rate is appli- 
cable, which is one of the issues in this proceeding. 

Now, this witness, as I understand it, is talking about 
some land grant deductions that may apply or may not 
apply and I am wondering how I know or how the commis- 
sion knows, taking one of these rates or taking one of these 
destinations, origins, or how do we know from what is in 
this record now whether or not there is a land grant deduc- 
tion. That is what I am getting at. 

The Wrrxess: I did not finish my statement, but I will 
come back to your question, too. 

Examiner Ries: You understand what I am driving at? 

The Wrrsess: I understand what you are talking about. 
I think I do anyway, I hope I do. 

The shipments that came into Huntsville and as I said, 
the settlement made by the delivering lines, the Southern 
Railway, by the General Accounting Office, was on the 
basis of a net rate of $2.12105 per one hundred pounds, 
that representing the $2.54 rate subject to land grant deduc- 
tions. 

However, that tonnage, for the most part at least, was 
used by the government in reshipping that tonnage to 
Charleston in this case, or to Searsport, both of them, 
[150] Now, under the section 22 quotation 31 series, the 
rate applicable to the government was the sixty-five percent 
rate subject to the tariff Xif 8 increase, but not subject to 
land grant plus the transit charge of three and a half cents 
per hundred pounds. 

The arrangement was that in rebulling the government 
would be given credit for whatever amount has been paid 
in, in this case $4.12105 per hundred pounds. And the ship- 
ment would be waybilled out to Charleton or Searsport on 
the balance of the sixty-five percent rate applicable from 
Ladora, Colorado, to Charleston or Searsport, as the case 
may be, not subject to land grant. 
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That is the way the shipments were handled. The charges 
were a little mixed up. 

The government first claimed credit for a rate of $2.20 
in, supposedly the sixty-five percenr rate, whereas actually 
on that date the sixty-five percent rate was $2.33. 

The Southern Railway, in settling these bills, didn’t know 
they were going to be reshipped, so although the govern- 
ment depot at Huntsville Arsenal claimed a credit of $2.20 
in, they also generally claimed the benefit of a through rate 
of $2.70, where the rate was $2.90 odd cents. 

I find from examining the statements, that the original 

settlement with the government by the delivering lines of 
Seaboard were not always on that basis. 
[151] Apparently they were not fully advised of these 
cutbacks from the $2.20 first claimed by the government 
as being paid in and the $2.12105 which was actually paid 
in, which would have made a great balance in what was 
first charged outbound. 

That is rather complicated, I realize that, but that is the 
situation. 

Mr. M. Hotranper: Mr. Examiner, I would like to re- 
spectfully interpose an objection to this whole line of 
testimony. After all, the case is here on referral from the 
Court of Claims under mandate from the Supreme Court 
with in effect a request from the Supreme Court to get the 
learned decision of the commission as to whether or not 
item 1820 properly applies. 

Now, I cannot possibly see how, in the interest or in an 
attempt to resolve that particular inquiry, testimony with 
respect to eligibility and noneligibility for land grant de- 
ductions, any more than with testimony with respect to 
eligibility or noneligibility for a section 22 quotation, will 
help any of the litigants, your Honor, or the commission 
itself in answering that question. 

For that reason I respectfully move that the entire line 
of testimony with respect to both land grants and section 
22 quotations be stricken. 

cxam. Rirs: Let me ask you one question. You are talk- 
ing the stand then that anything with respect to section 
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22 quotations and land grants are irrelevant and immaterial 
in deciding [152] the question as to the applicability of 
the rate? 

Mr. M. Horzaxper: As to the question, first, what in 
fact was shipped and, secondly, after you have made that 
determination—— 

Exam. Ris: I admit that would not have anything to do 
with what was shipped. 

Mr. M. Horraxver: That is the first thing, that they have 
the burden of demonstrating what in fact was shipped and, 
second, after that determination was made whether or not 
the items so proven to be shipped were shipped under item 
1820. 

I think that both lines of testimony with respect to sec- 
tion 22 and the land grant problem has no possible bearing 
on the answer to those questions. 

Mr. Tuomas: Mr. Examiner, what Mr. Hollander is pro- 
posing is to attempt to determine the applicable rate in a 
vacuum. The job as we see it, as we understand it, the 
question before us all, is a matter of what was the ap- 
plicable rate of the shipments. 

We all know that certain shipments were made on cer- 
tain dates, here are the carloads and so forth. 

Now the chore that we all have is that of determining 
what is the applicable rate on those shipments and in 
order to do that, it is not just a matter of whether a par- 
ticular classification rating applied. 

[153] None of these shipments moved at first class. 

I might mention that as two shipments involved here, 
made out in the State of Utah, there was a statement to the 
Court of Claims that the first-class rate was applicable on it. 

Ve find that was a mistake and in this proceeding we are 
conceding it was sixty-five percent first-class that applied 
on those two shipments. 

On all the shipments here the applicable rate is deter- 
mined under either the section 22 quotations themselves, 
primary ones, of which are before you here in these exhib- 
its, or under the tariff rates. 
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Under those tariff rates there is a matter of a land 
grant deduction. The tariff rates themselves, as the testi- 
mony here will show, is not the first-class tariff rate. There 
were exceptions ratings which Mr. Kerr’s testimony goes 
into. 

You see, here is this initial place where you have the 
great big book where the official classification rating is first- 
class. This is not just on these shipments. It is customary. 

The carriers publish on certain commodities or various 
ones what they call exceptions ratings which would provide 
for a lower rating, sometimes a higher one, but usually 
a lower rating than is the common rating. 

Then by getting that rating, if, for example, that ex- 
ceptions rating here is seventy-five percent of first-class, 
[154] then to find the total dollars and cents of the rates 
you go to the rate tariffs to see what the dollars and cents 
rating was from such and such a point to such and such 
a point at seventy-five percent. 

That produces the dollars and cents. 

Now, you were asking about land grant. I might make 
just a very brief statement about that because Iam not sure 
entirely that we are answering your inquiry. 

Exam. Ries: You have not yet. 

Mr. M. Houuanver: No. Here is the situation about the 
land grant. Stop me if I wander off the subject. 

Exam. Rus: I don’t want you to go into that that way. 
I know what land grants are. I know the purpose of them 
all and all that. 

What I was inquiring about was where I find in this 
testimony that is being offered, or exhibits that are being 
offered the statement made, “deductible land grants, if 
any”, I am wondering if that shows up here, whether there 
is or there isn’t land grant deductions. 

Mr. Tuomas: Yes, it will show up. It is a difficult thing 
so far as these accountants on the calculation are con- 
cerned, and they always recalculate quite a bit, but it 
will show up in the testimony here directly on these par- 
ticular shipments with the amounts of the land grant deduc- 
tions. 
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The reason why I referred a while ago to the customary 
[155] of the word land grant deductions—and incidentally, 
land grant deductions came to an end in 1946, the land grant 
statute was repealed and changed at that time, prior to that 
time there had been the land grant side part of which was 
statutory. 

There were sort of chunks of various mileage around the 
country that were subject to land grant and that land grant 
over those particular chunks amounted to fifty percent re- 
ductions, or whatever the rate would be over those chunks 
of mileage. 

Under section 22 then, the other carriers made voluntary 
agreements in which they told the government that we will 
voluntarily give you ofer our route the low rate that you 
would get by shipping it over this lowest statutory land 
grant route. 

Exam. Rres: Mr. Thomas, let me interrupt you just a 
moment. Why isn’t it possible for the commission to find 
out what the applicable rate was here by finding out and 
determining what the item was, what the rate was that was 
actually charged, as I understand it, and the rate that the 
railroads are asking that the government should pay, with 
respect to the Western Pacific case at least. 

Now, why is it necessary to go into the section 22 quota- 
tions on that problem. And do you think it is absolutely 
necessary? 

Mr. Tuomas: Yes, sir; it is absolutely necessary. The 

reason for it is this: 
[156] The rate that should be charged and collected on the 
particular shipments were largely rates that are provided 
for and made by these section 22 quotations. They are not 
the tariffs published with the commission. 

They were made by way of the agreements with the gov- 
ernment as set out in what is known as section 22 quota- 
tions, section 22 itself permitted the railroads to charge the 
government a lower rate on items than was charged the 
public, which is the reason we call them section 22. 

Mr. M. Hortranver: I am going to suggest that if it 
should be the decision of the commission, or it should be 


the Examiner’s decision, that item 1820 does in fact apply— 
we, of course, vigorously deny such interpretations—but if 
it is your learned judgment that is the true rate, we will 
concede that section 22 cuts across the board here. 

Our whole opinion is that item 1820 does not apply. We 
are ready to make that concession without the need for all 
this elaborate testimony which I am afraid will keep us 
here for weeks. 

Mr. Tuomas: The suggestion is that you attempt to find 
the applicable rates without having anything before you 
that shows what the applicable rates are. 

The only basis you can find them is in this testimony. 
You cannot find them in the commission’s files. 

Exam. Ries: Without knowing exactly what this testi- 
mony [157] is, I am convinced that I am going to let this 
testimony come in and on the theory it is not going to do 
my any harm if it does everything that Mr. Thomas says it 
will do. 

The Wirxess: May I step away from my prepared testi- 
mony and say something for the clarification of this. 

When I talk about these shipments involved here being 
stored in transit under this section 22 quotations 31 series. 
I go by two things: 

First, the government, both inbound and outbound, de- 
scribed them as incendiary bombs, and the only transit ar- 
rangement in effect at Huntsville, Alabama, was that ap- 
plicable on ammunition and so forth including incendiary 
bombs. 

Secondly: 

Exam. Ris: Mr. Kerr, on that point, I will tell you right 
now that I am not going on your testimony as to what this 
item was. 

The Wrryess: I know it. 

Exam. Ries: I am expecting there will be some expert 
witnesses tell me what this item is. Iam sure you are going 
to find a lot of objection from the government when you 
call it an incendiary bomb. 

I have run into this already this morning. That is going 
to mean nothing to me. 
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The Wrrxess: I would like to add this one thing: I was 
very active in establishing the section 22 quotation giving 
the [15S] sixty-five percent basis on ammunition, and so 
forth, including bombs, as well as the seventy-five percent 
exceptions basis on substantially the same list of commodi- 
ties, including bombs, and it was represented to us at the 
time by responsible officers of the Navy and Army that 
these shipments of bombs and other items of ammunition 
were not shipped with the detonating fuses, boosters and 
so forth, designed to explode them. 

ve knew at the time and the Army and Navy knew at the 
time that these bombs, as well as other items of ammuni- 
tion, did not have the fuses and detonators in them. 

Exam. Ries: I understand that. 

The Wrrsess: We gave them the bases they asked for. 

Exam. Ries: One word, Mr. McDonald. 

Mr. McDoxayp: I was impressed by a comment of yours 
and I want to be sure I understood it correctly. 

You said you wanted some expert to tell you what this 
item is. 

Exam. Ries: I said I was expecting that there would be 
an expert to tell me what this item is. 

Mr. McDoxaLp: From our standpoint I am sure that the 
experts who are telling you what the item is are Messrs. 
Flint and Kerr, respectively, in so far as the transportation 
item is concerned, and the applicability and reasonableness 
thereof. 

Now, if by the phrase “an expert to tell you what the 
[159] item is,” you are referring to the technical nature of 
the commodity—— 

Exam. Ries: That is what I am talking about. 

Mr. McDoxatp: That is quite all right. 

Exam. Ries: He speaks of incendiary bombs. The gov- 
ernment says we don’t want you calling it incendiary bombs. 
We want to call them aerial bomb shell cases, or something 
of that sort. 

Mr. Tuomas: You eventually, of course, have to have 
that question, but it is a whole ball of wax. There is no 
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single point we can go to that spells out what this is. We 
have to put all this together, Mr. Examiner. 

How did the parties call them, how did they treat them, 
what did Chemical Warfare Service call them, what did the 
railroads call them, what were they? 

That is the answer to the question as to whether they 
were incendiary bombs. 

Examiner Ries: All right. 

Do you know where you are now? 

The Wrryess: I believe I do. 

[160] Many of the shipments that are involved here were 
stored in transit at Huntsville, Alabama and later shipped 
to an east coast port. On those shipments the rates pro- 
vided by the railroads to the government were even less 
than what they would have been if the inbound and out- 
bound shipments had each been charged separately on the 
sixty-five percent basis, or where seventy-five percent of the 
first-class tariff rates in and out produced lesser charges. 

The railroads granted a transit privilege on these ship- 
ments with the result that the total charge for the inbound 
and outbound shipments was only sixty-five percent of the 
through rate from the first origin to the port, plus a small 
transit charge. 

Thus on transited shipments the railroads provided an 
even lower basis to the government than the section 22 
sixty-five percent or seventy-five percent exceptions bases 
in and out of the transit points. 

Moreover, on the shipments here involved, the tariff 
rates themselves were generally only seventy-five percent 
of the first-class by reason of the publication of exceptions 
ratings. 

Where statutory land grand deductions or section 22 land 
grant equalization agreement deductions, as applied to the 
seventy-five percent tariff rate, resulted in an amount lower 
than the sixty-five percent section 22 basis, the government 
[161] had the benefit of that lower net rate basis either on 
direct shipments where no transit was involved, or on the 
separate movements in and out of storage points. 


216 


I will describe in my testimony the way in which these 
various rate bases were provided. 

The history of the exceptions ratings and the section 22 
agreements was mixed together and I have, therefore, not 
tried to separate them in the testimony. 


Before giving the details as to those ratings and rates, 
I will describe briefly the origin and operations of the 
Traffic Executive Chairmen’s Committee which acted for 
the railroads in negotiations with the government on these 
matters. 

Traffic Executive Chairmen’s Committee. The Traffic 
Executive Chairmen’s Committee was created by the car- 
riers of the country responsive to specific request of Direc- 
tor Joseph B. Eastman of the Office of Defense Transporta- 
tion, acting for the latter and other war agencies, for the 
purpose of quickly handling and disposing of proposals, 
initiated by government agencies, covering rates or traffic 
practices of emergency character. 


This committee was formally organized and began func- 
tioning on August 7, 1942, with membership as follows: 


J. A. Farmar, now deceased, then chairman, Western 
Traffic Executive Committee, Chicago, Illinois, Upon 
his death at a later date he was succeeded by W. H. 
Dana. 

{162] E. H. Burgess, then chairman, Traffic Execu- 
tive Association, Eastern Territory, New York, New 
York. 

J. G. Kerr, then chairman, Traffic Executive Associa- 
tion, Southern Territory, and Southern Freight Asso- 
ciation, Atlanta, Georgia. 

A. F. Cleveland, now deceased, then vice-president 
Traffic, Association of American Railroads, Washing- 
ton, D. C., who acted as chairman of the committee, but 
without vote. 


It was, however, preceded by another committee com- 
posed of the same individuals, but with much lesser 
authority. 
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Along with other members of the Traffic Executive Chair- 
men’s Committee—hereinafter generally referred to as the 
Chairmen’s Committee—I was in frequent contact begin- 
ning in June 1941, with then Captain or Major, later 
Colonel, E. C. R. Lasher, then in general charge of War 
Department traffic, later with General Williamson and his 
several subordinate officers, also those of the Navy Depart- 
ment, and numerous other governmental agencies, in 
working out details of the general storage in transit ar- 
rangements on export traffic and of other traffic matters. 
These contacts continued throughout the active war period. 

While this country was not actually in war until Decem- 
ber 7, 1941, we were so near to it during most of the year 
1941 that few doubted active warfare would soon begin. 
The country [163] was actively preparing for war and the 
rail carriers were cooperating with the government in 
doing whatever might be reasonably necessary. 

This will explain the carriers’ actions during 1941 prior 
to the outbreak of actual warfare and those between Decem- 
ber 7, 1941, and August 7, 1942, when the Traffic Executive 
Chairmen’s Committee was formally organized and began 
to function. 

During 1941 the chief traffic officers of the country’s 
railroads had approved, at the request of the several war 
agencies certain general transit arrangements on war traffic 
and had delegated to the chairmen of the executive com- 
mittees of the three major rail rate associations the duty of 
working out the details of the section 22 quotations in co- 
operation with the responsible traffic officers of the war 
agencies. 

These representatives of the rail lines were Messrs. J. 
A. Farmar, for the west; D. T. Lawrence for the east, and 
myself, J. G. Kerr, for the south, with A. F. Cleveland 
as chairman. They had authority also to speak for the short 
lines, members of the American Short Line Railroad Asso- 
ciation. 

The details of the transit arrangements were thus worked 
out, although the principles were fixed by the chief traffic 
officers of the interested carriers. 
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This was not the customary manner for handling and 
disposition of such matters, but was justified because of the 
[164] conditions then prevailing, including the necessity of 
observing some semblance of secrecy as concerns war prep- 
arations. 

On December 12, 1941—five days after the Pearl Harbor 
disaster—Messrs. A. F. Cleveland, J. A. Farmar, D. T. 
Lawrence, then chairman of the Traffic Executive Associa- 
tion, Eastern Territory, and who was succeeded in May 
1942 by E. H. Burgess, and I, had a conference with Colonel 
Lasher regarding several matters involving the war effort. 

Colonel Lasher called attention to the fact that the 
operating officers of the railroads were so arranging their 
affairs as to provide the closest of working arrangements 
between the railroads and the War and Navy Departments 
in order that decisions could almost immediately be made. 

Colonel Lasher told us that now we were in war there 
was strong likelihood of the carriers being called upon for 
rates and traffic arrangements which must be quickly settled 
and he suggested some very small committee should be set 
up with authority to act. 

Southeastern lines approved the suggestion of Colonel 
Lasher and I was given authority to act for them as to all 
proposals of war agencies except as to general rate revi- 
sions. 

Eastern and western roads granted similar authority to 
Messrs. Lawrence and Farmar, respectively. The whole 
purpose was to streamline the handling of the wartime 
rate and transit [165] proposals of government agencies. 

The special committee of Chairmen continued to function 
until August 7, 1942, in a limited way as to emergency 
matters where the principles had been fixed by the chief 
traffic officers. However, the activities of the Department 
of Justice during early 1942 in the matter of rate confer- 
ences caused a great deal of concern and hampered the 
work intended to be done by the carriers through the special 
committee of chairmen. 

The Office of Defense Transportation was established 
by the President, by executive order No. 8989, dated Decem- 
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ber 18, 1941, and as war necessities increased it became 
evident that greater authority should be lodged in this 
carriers’ committee. 

About the same time, the Department of Justice became 
active in criticizing the rate conference activities of the 
railroads and other carriers. Consequently, the carriers 
were reluctant to take steps which might involve them in 
serious legal troubles. 

Finally, however, in response to the continued insistence 
of the military agencies, ODT and others, the chief traffic 
officers of the country, on July 1-2, 1942, approved the 
appointment of a small committee—of chairmen—with 
power to act in the handling and disposition of proposals 
covering rates and traffic practices of strictly emergency 
character [166] presented by governmental agencies, but 
subject to securing the necessary legal clearance from the 
Department of Justice. 

Following clearance by Department of Justice on July 24, 
1942, the Traffic Executive Chairmen’s Committee was 
formally organized on August 7, 1942. Throughout its 
existence the committee fully complied with all of the con- 
ditions attached to Director Eastman’s request and the 
clearance from the Department of Justice, including furn- 
ishing to the office of Defense Transportation full and 
complete copies of all minutes. 

In all of its deliberations the committee worked in close 
cooperation and harmony with the ODT and the several 
departments and agencies of the government handling war 
traffic or traffic closely related thereto. 

Representatives of the Army, Navy, Reconstruction 
Finance Corporation, Agriculture, Treasury and other gov- 
ernmental agencies frequently attended meetings of the 
committee where they were accorded full opportunity to 
present their views. Much information received was of re- 
stricted character. 

Inasmuch as the members of this committee were in- 
formed on February 1, 1946, that the Assistant Attorney 
General of the United States had taken the position the 
immunity granted in letter dated July 22, 1942 had expired 
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on February 1, 1946, the committee did not thereafter fune- 
tion, and as such ceased to exist on February 1, 1946. 

[167] Issuance and acceptance of section 22 quotations: 
While numerous changes were made from time to time in 
the classifications proper and in tariffs, generally speaking 
the committee adopted the practice of issuing quotations 
under section 22 of the Interstate Commerce Act. They did 
so because the rates or practices requested by or agreed to 
in conference with government agencies were recognized as 
concessions from those published in or permitted by tariff, 
were more favorable than the normal reasonable bases pro- 
vided by tariff, and represented the absolute ninima below 
which the carriers were unwilling to go and, in fact, could 
not go without endangering themselves and, through them- 
selves, the general war effort. 

Among the considerations influencing the adoption of 
the section 22 quotation agreements with the government 
were the following: 

A. The use of section 22 quotations provided the 
most convenient and expeditious plan of quickly mak- 
ing effective, or giving retroactive effect to, rate ad- 
justments or practices resulting from negotiations and 
agreements between government agencies and the 
carriers; and 

B. Because of conditions of secrecy imposed by war, 
it was the desire of the War and Navy Departments, 
and other government agencies, that such agreements 
[168] should be covered by section 22 quotations and 
distribution thereof be held to a minimum. 

During the three and a half years of the active life of 
the Traffic Executive Chairmen’s Committee, of which I am 
the only member serving the entire period, the committee 
negotiated a large number of agreements as to railroad 
rates and services with responsible officers of the War and 
Navy Departments and other government agencies. 

The railroads, without exception, carried out all of these 
agreements in good faith and adjusted their operations 
and accounts to their provisions, and during the entire war 
period all of the agencies of the government with which 
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we dealt also evidenced their acceptance of the agreements 
in good faith. 

While land grant deductions, both statutory and equaliza- 
tion, ceased to exist on October 1, 1946, as to shipments 
moving subsequent to that date, many of the contracts 
negotiated under section 22 of the act were continued in 
effect. 

In particular, as I shall now show, the section 22 quota- 

tions providing reduced rates to the government on am- 
munition, including incendiary bombs, were in effect 
throughout all the period covered by the shipments in- 
volved in these cases. 
[169] Publication of exceptions rating of seventy-five per- 
cent of first class on certain ordnance items to, from, and 
between points in Southern and Western territories. In 
1942 at the request of war agencies, and AAR section 22 
quotations 14 series, rates applicable on ammunition, ex- 
plosives, and other ordnance. 


General 


The early part of this testimony relates to two distinct 
phases of the Army and Navy proposals, viz: 


1. The proposal to amend the classification excep- 
tions (or tariffs) applicable to, from, and between 
points in territories other than official to include cer- 
tain articles then in the official territory exceptions (on 
basis of seventy-five percent of first-class.) This was 
accomplished by tariff publication and the resulting 
rates were subject to any statutory land grant deduc- 
tions or any section 22 land grant equalization agree- 
ment deductions available, 

2. The proposal to provide for rates on various items 
of ammunition, explosives and ordnance, on basis of 
ten percentage points below the exceptions bases (of 
seventy percent or seventy-five percent,) but subject 
to minimum weight of fifty thousand pounds, the two 
bases to alternate. This was later accomplished by 
means of a section 22 quotation generally providing for 
sixty-five percent of first-class, minimum fifth thousand 
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[170] pounds, such rates not being subject to land 
grant deductions. 


The basis of rates on ammunition, explosives, ordnance, 
et cetera, covered by AAR section 22 quotation 14 series, 
represented a substantial reduction in the already low 
motor compelled rates on some articles in the list. 

Separate testimony has been presented by Mr. Flint 
covering the origin and development of the normal clas- 
sification ratings. The origin and history of the motor 
compelled rates will herein be discussed only sufficiently to 
clearly understand the character of the further reductions 
made in the exceptions ratings, effective February 10, 1942, 
applicable to explosives, ammunition, and other ordnance, 
inelnding the incendiary bombs here involved, in carloads. 
[171] Asa result of representations made by representa- 
tives of explosives manufacturers beginning in 1933, the 
carriers generally—at least those east of the Rocky Moun- 
tains—had by the year 1935 established exceptions ratings 
of seventy percent of first class on certain commercial 
explosives, minimum weight twenty thousand pounds, 
applicable interterritorially and intraterritorially. 

These low and reduced ratings were for the express pur- 
pose of meeting motor competition at a time when the 
carriers were in the depths of a severe depression. It was 
stated to the carriers that otherwise the traffic would be 
transported in motor trucks—as much of it actually was— 
and that magazine stocks were kept to a minimum and 
besides, local ordinances prohibited storage of more than 
twenty thousand pounds in magazines, and, therefore, no 
higher minimum than twenty thousand pounds per car 
could be used. 


In 1938 or 1939 as a result of studies of depressed rates 
in general, the seventy percent rating applicable within 
Official and Western territories was advanced to seventy- 
five percent of first class, but the southern carriers decided 
that then existing strong competitive conditions justified 
continuation of the seventy percent exceptions rating. 


In the meantime, however, as a result of threatened 
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diversion of long haul transportation of ammunition, then 
carried, generally speaking, at first class rates when in 
carloads, the [172] Official territory carriers in 1937 
decided to add certain items of ammunition to the excep- 
tions ratings. The additional articles, as thus described in 
the exceptions, were: 
“Ammunition, explosive, incendiary or gas, smoke or 
tear producing, see Note 1. 
Nore 1: Subject to Rule 39, except that paragraph 
33(a) Section 2 of Agent Dunn’s Tariff ICC 2 (supple- 
ments thereto or reissues thereof), insofar as it 
authorizes shipments to be made in accordance with 
regulations of the War and Navy Departments, shall 
be applicable only to carload shipments. 
Bombs or mines. 
Boosters or detonating fuses for cannon: 
Fixed, NOIBN 
Projectiles 
Fuses, combination percussion, tracer or time Gre- 
nades, hand, or rifle.” 


These were given the motor competitive rating of 75 per 
cent of first class, carload minimum 20,000 pounds. 

The foregoing commodities included the articles named 
regardless of whether they were fuzed or unfuzed and 
applied to the articles if they were either explosive or 
incendiary or smoke, gas or tear producing. 

The reason for publishing this reduced rating was that it 
developed that the practice of the Army for many years 
had been [173] to contract with manufacturers for its 
different forms of ammunition and its shipping points had 
been located at various points in Pennsylvania, Ohio, Dis- 
trict of Columbia, Maryland, Connecticut, and New York. 
From these places the finished ammunition was generally 
shipped by rail to the various arsenals throughout the 
country. 

It had developed in 1936 that it was planned to load all 
ammunition for the Army at Picatinny Arsenal, New 
Jersey, and if the then existing rate situation remained 
unchanged, to construct a loading plant at Ogden, Utah. 
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Under such a plan, inbound empty shells and other raw 
materials would come in at various levels of rates, and it 
had been indicated that shipments would be forwarded 
from Picatinny Arsenal to Raritan, New Jersey, Arsenal; 
Delaware (Pedricktown, N.J.) Arsenal; Langley Field, 
D.C., and Mitchell Field, Long Island, New York, probably 
all by truck. 

Farthermore, that shipments for western points would be 
forwarded in Government transports to San Francisco or 
to one of the camps in the State of Washington. 

Southern and western carriers did not then extend the 
application of their motor-compelled exceptions ratings of 
70 per cent or 75 per cent, as the case may be, on commer- 
cial explosives to projectiles and other ammunition. 

The foregoing is a brief resume of the rate situation, to 
the extent covered by classification exceptions ratings, as it 
[174] existed when war was formally declared in December 
1941. 

The proposals of the War and Navy Departments, first 
presented in the Fall of 1941 and continuing for several 
months thereafter, to revise the rates on explosives and 
ammunition and which proposals were broadened during 
the course of the negotiations, particularly in respect of 
commodities to be included, embraces: 


(1) Establishment of special bases of rates on Trini- 
trotoluol (dry) and Smokeless Powder (afterwards 
broadened to cover practically all items of explosives 
and ammunition, including poison gas), in carloads, 
minimum weight 50,000 pounds, representing 65 per 
cent of first class in Official and Western territories, 
and 60 per cent of first class in Southern territory, 
these rates to alternate with the Exceptions ratings 
of 75 per cent and 70 per cent, respectively. 

(2) To establish for application to, from and between 
Southern and Western territories, including between 
Official and Southern-Western territories, the same 
exceptions ratings on various items of ammunition as 
were in effect on commercial explosives and which had 
already been done as to Official territory. 
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Pages 26-33 of my Exhibit 7 reproduce: 


(a) War department proposal dated October 14, 
1941, relating particularly to rates on Trinitrotoluol 
(dry) [175] and Smokeless Powder; 

(b) Navy Department proposal dated November 5, 
1941, relating to rates on Ammunition, Explosives and 
Ordnance in general, including “loaded bombs, mines, 
warheads, projectiles for cannon, fixed ammunition for 
cannon, etc.” and the absence of “detonating fuses, 
boosters, ete., designed to explode them” either as an 
integral part of themselves or in the same car; 

(c) Navy Department proposal of March 4, 1942, 
suggesting a list of items to be substituted for that then 
published as classification exception in the three major 
rate territories. The portion which is most pertinent 
here read: 

“Ammunition, explosive, incendiary or gas, smoke 
or tear producing; 

Bombs or Mines; 

(ad) War Department proposal of November 4, 1942, 
to revise Section 22 Quotation 14 with a view of clari- 
fication. This proposal made no change in the Navy 
Department proposal of March 4, 1942, as concerns 
“Bombs or Mines.” 


The proposal as covered by Paragraph (1) above event- 
ually led to the carriers tendering to the War and Navy 
Departments, A.A.R. Section 22 Quotation 14-Series 
quoting rates on prac- [176] tically all items of explosives 
and ammunition, in carloads, minimum weight 50,000 
pounds, representing 65 per cent of first class, not subject 
to land grant deductions. 

There were some exceptions in Far Western territory 
which will be separately discussed. 

The proposal as covered by Paragraph (2) above led to 
the publication effective February 10, 1942, of Exceptions 
to the Classification (in some instances in the rate tariffs) 
of ratings representing 75 per cent of first class applicable 
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on practically all of the additional items of explosives and 
ammunition (including incendiary bombs) that were either 
explosive or incendiary or gas, smoke or tear producing, 
in carloads, minimum weight 20,000 pounds, generally appli- 
cable to shipments moving to, from and between all terri- 
tories. 

Far Western territory exceptions will be separately dis- 
eussed. These reduced ratings (75 per cent) were subject 
to land-grant deductions where lawfully applicable, includ- 
ing Section 22 land grant equalization agreements. 

Much of the early negotiations had reference to both 
proposals and there is some practical difficulty in com- 
pletely separating them in this testimony. Therefore, this 
testimony will in the beginning embrace both Proposals, 
but later phases will be separately discussed. 

By its proposal dated October 14, 1941, page 26 of Exhibit 
No. 7, the War Department requested the establishment on 
[177] Trinitrotoluol (dry), and Smokeless Powder, later 
broadened to include practically all items of explosives and 
ammunition, minimum weight 50,000 pounds, of Class 65 
in Official and Western territories and Class 60 in Southern 
territory, these ratings to alternate with the Classification 
Exceptions ratings of 75 per cent and 70 per cent, respec- 
tively. 

The requested ratings were obviously arbitrarily arrived 
at by deducting 10 per centage points from the then existing 
motor-compelled rates, and the principal reasons assigned 
were expected increased volume and heavier loadings per 
car. 
The Navy Department by letter dated November 5, 1941, 
(pages 27-30 of Exhibit No. 7) concurred in the War Depart- 
ment’s proposal of October 14, 1941, (page 26 of Exhibit 
No. 7) and, in addition, broadened it to include “loaded 
bombs, mines, warheads, projectiles for cannon, fixed ammu- 
nition for cannon, etc.,” minimum 50,000 pounds, and, also, 
sought the addition of these articles to the lists applicable 
to the 70 per cent or 75 per cent “exceptions” bases to, 
from, and between points in Southern, Southwestern and 
Western Trunk Line territories, minimum weight 20,000 
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pounds; also, that the Trans-Continental lines make appli- 

cable to these same items the same commodity rates then 

provided for shipments of T.N.T., smokeless powder and 
similar explosives. 

The letter of November 5, 1941, from Rear Admiral Spear 
of the Navy, copy to Army, contained the following state- 
ment: 

[178] “Another class of traffic in which both armed serv- 
ices are vitally interested and on which some adjust- 
ment is urgently needed includes such items, now 
grouped either under ammunition or ordnance in rail 
classification, as loaded bombs, mines, warheads, pro- 
jectiles for cannon, fixed ammunition for cannon, etc. 
Tt should be made clear at this point that when bombs, 
mines, warheads, depth charges, and projectiles are 
loaded, that is, shipped with their explosive charge 
included, they do not include, either as an integral 
part of themselves or in the same car, the detonating 
fuses, boosters, etc., designed to explode them. These 
items are difficult to explode without the high detonat- 
ing charge provided when the detonating fuses and 
boosters are installed—usually immediately before 
firing.” 


The Navy Department referred to the rating of first class 
in the Consolidated Classification (which rating, as the 
testimony of witness Flint shows in detail, had been estab- 
lished on July 6, 1981, by agreement between the carriers 
and the Government in the settlement of I.C.C. Docket No. 
23646), subject to carload minimum weight of 20,000 
pounds. 

The Navy, however, apparently failed to appreciate that 
the 70 and 75 per cent ratings by exceptions to the classifi- 
cation were in fact 25 or 30 per cent below the normal 
reasonable rating of first class agreed to some years prior, 
and that [179] the reduced exceptions ratings and mini- 
mum of 20,000 pounds were established to meet motor 
competition during the carly thirties when there was a 
severe depression, when the carriers were greatly in need 
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of increased revenues, and when motor carriers were not 
generally under any regulation. 

The requests of both the Army and Navy for reductions 
of 10 percentage points were very largely predicated upon 
expected heavy loading of explosives and ammunition, but 
which, of course, was not peculiar to such articles. 

As a result of negotiations with Army and Navy repre- 
sentatives, in which I participated, at a conference held on 
January 19, 1942, the Western and Southern carriers agreed 
to establish 75 per cent of first class by Exceptions to the 
Classification on the same list of explosives and ammuni- 
tion, (including incendiary bombs), in carloads, to, from 
and between points in Southern, Southwestern and West- 
ern Trunk Line territories, as was then applicable within 
Official territory and subject to the same rating of 75 per 
cent of first class. 

The Official territory carriers agreed to join in establish- 
ing the same basis of 75 per cent on the same traffic between 
points in that territory on the one hand, and Southern, 
Southwestern and Western Trunk Line territories, on the 
other. 

The foregoing classification exceptions basis of 75 per 
cent, originally established to meet motor competition on 
certain commercial explosives, and representing a reduc- 
tion of [180] 25 per cent in the first class rates on ammuni- 
tion, in carloads, agreed to by Government representatives 
in 1931 as a fair and reasonable settlement of I.C.C. Docket 
23646 (effective July 6, 1931, in Supplement 24 to Consoli- 
dated Freight Classification No. 6), was made effective 
February 10, 1942, by various classification exceptions or 
tariffs, short notice petition of the carriers having been 
granted by the Interstate Commerce Commission. 

As indicated, the foregoing actions related to application 
of 75 per cent of first class to certain ammunition items 
including incendiary bombs, to, from, and between points in 
Official, Southern, Southwestern and Western Trunk Line 
Territories. 

The carriers generally at that time objected to the other 
proposal of the War and Navy Departments to establish on 
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Ammunition and Explosives, C.L., minimum weight 50,000 
pounds, ratings of 60 per cent of first class to, from and be- 
tween points in the South, and 65 per cent of first class to, 
from and between points in other territories, these ratings 
representing an arbitrary reduction of 10 percentage points 
in the motor-compelled exceptions ratings of 70 per cent 
and 75 per cent, respectively. 

These carriers felt that with the inclusion of the various 
explosive and ammunition items on basis of 75 per cent, 
the use of the motor truck competitive basis represented a 
very substan- [181] tial concession in itself to the Govern- 
ment, and that increased volume or increased loading per 
car did not alone justify further concessions. To win the 
war, every carload of every commodity had to be loaded as 
heavily as possible. 

After some correspondence and conferences, at a meeting 
January 19, 1942, between Messrs. A. F. Cleveland, D. T. 
Lawrence, J. A. Farmar and I (J. G. Kerr), representing 
the carriers, and Commander Mitchell and Lieutenant Toal 
of the Navy and Major Tourville and Lieutenants Boyd and 
Nichols of the Army, there was agreement that the basis 
proposed for application to, from, and between points in 
Southern territory should be no lower than 65 per cent of 
first class, minimum 50,000 pounds, proposed by the Army 
and Navy for application in and between all other terri- 
tories except on transcontinental traffic and in Mountain- 
Pacific territory and Pacific Coast territory. 

The remainder of this part of my testimony will prin- 
cipally relate to the basis of 65 per cent of first class, 
minimum 50,000 pounds, not subject to land grant dedue- 
tions, agreed to in negotiations between the carriers and 
war agencies and covered by Section 22 quotations. 

Testimony previously presented has covered these nego- 
tiations prior to about March 1, 1942. Commander Mitchell, 
Navy, by letter of March 4, 1942 (reproduced on pages 30- 
33 of my Exhibit No. 7), suggested a list of Ordnance items 
to be [182] substituted for that then published as Classifi- 
cation exceptions, 

This list included incendiary bombs, whether explosive or 
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non-explosive, under the caption “Ammunition, explosive, 
incendiary or gas, smoke or tear producing; Bombs or 
Mines: ****.” It was understood that this list also had 
reference to the items which the Navy desired to be covered 
by the 65 per cent of first class basis of rates. 

At the meeting in New York on March 12, 1942, with chief 
traffic officers of all major railroads, Major Tourville and 
Captain Nichols, of the Army, and Lieutenant Toal, of the 
Navy, presented arguments for their respective proposals. 

After hearing the arguments of the Army and Navy con- 
ferees, the chief traffic officers of the eastern, western and 
southern carriers adopted recommendations for the issu- 
ance of a Section 22 quotation on this subject. 

On March 30, 1942, the following Section 22 quotation, 
then without number, was made to the War and Navy De- 
partments, reading: 


“By virtue of authority granted by the Chief Traffic 
Officers of the Eastern, Southern and Western terri- 
tories, responsive to your request I hand you herewith 
the following Section 22 Quotation: 


(a) Within and between Eastern, Southern and 
Western Trunk Line (including territory comprising 
the northern [183] section of Minnesota and the 
Dakotas), and Southwestern territories, a Section 22 
Quotation will be made on a net cash basis (not subject 
to land grant) of 65 per cent of first class, minimum 
50,000 pounds on the following items: 

Ammunition, explosive, incendiary or gas, smoke or 
tear producing: 

Bombs or Mines; 

Boosters or Detonating Fuses or Detonators; 

Depth Charges; 

For Cannon: 

Fixed or semi-fixed, NOIBN; 

Projectiles, Explosive, Gas, Smoke or Incendiary; 
Fuses, Percussion, Tracer, Time or Combination; 
Grenades, Hand or Rifle; 

Torpedoes, Aircraft or Submarine, Self-propelling 

War Heads; 
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Military Fireworks, military pyrotechnics, signals, 
flares, tracers, projectiles, illuminating, NOIBN 
Smokeless Powder; 

Tri-nitrotoluol. 


(b) Transcontinental. That a Section 22 Quotation 
be made on the commodities listed in (a) on a net cash 
basis (not subject to land grant), minimum 50,000 
pounds, of the same figures in cents per hundred 
pounds as now published on T.N.T., minimum 40,000 
pounds, Item 2520 TC [184] Tariffs 1 and 4 Series. 

You will note that in both instances these authori- 
zations are on a net cash basis whereas your request 
contemplated that they should be subject to land grant 
deductions. 

This quotation will be effective immediately upon 
my receipt of acceptance thereof from you. Interested 
lines, both accounting and traffic, will be advised of 
your acceptance so that there will be no misunderstand- 
ing in protecting the above basis.” 


I want to emphasize that that list was one that the Army 
and Navy wanted. 

It will be seen that this quotation included incendiary 
bombs, both those that were explosive and those that were 
not. 

This quotation was formally acecpted by the War De- 
partment, per Major Tourville, on March 30, 1942, and by 
Commander Mitchell for the Navy Department on March 
30, 1942. 

Because of a change in the basis of rates on transcon- 
tinental traffic, April 8, 1942, A.A-R. Section 22 Quotation 
No. 14 was issued, incorporating generally the provisions 
of the March 30, 1942, quotation as amended by letter 
dated April 8, 1942. This quotation (No. 14) is reproduced 
below: 

“By virtue of authority granted by the Chief Traffic 
Officers of the Eastern, Southern and Western terri- 
tories, responsive to your request, I hand you herewith 
the [185] following Section 22 Quotation: 
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(a) Rail carriers parties to the Consolidated Clas- 
sification will protect within and between Eastern, 
Southern, Western Trunk Line (including territory 
comprising the northern section of Minnesota and the 
Dakotas), and Southwestern territories, a net cash 
basis (not subject to land grant) of 65 per cent of first 
class, minimum 50,000 pounds, on the following items: 

Ammunition, explosive, incendiary or gas, smoke or 
tear producing; 

Bombs or Mines; 

Boosters or Detonating Fuses or Detonators; 
Depth Charges; 

For Cannon: 

Fixed or semi-fixed, NOIBN; 

Projectiles, Explosive, Gas, Smoke or Incendiary ; 
Fases, Percussion, Tracer, Time or Combination; 
Grenades, Hand or Rifle; 

Torpedoes, Aircraft or Submaring, Self-Propelling 
War Heads; 
Military Fireworks, military pyrotechnics, signals, 
flares, tracers, projectiles, illuminating, NOIBN; 
Smokeless Powder; 
Tri-nitrotoluol. 
[186] (b) Transcontinental. On the commodities listed 
under (a) 2 net cash basis (not subject to land grant), 
minimum 50,000 pounds of 65 per cent of first class 
from lettered groups of origin J to A inclusive to 
Pacific Coast terminals. 

You will note that in both instances these authoriza- 
tions are on a net cash basis whereas your request 
contemplated that they should be subject to land grant 
deductions.” 


I may say it also appears as a part of my Exhibit No. 5. 

By Amendments 1 and 2 to Quotation 14, dated May 4, 
1942, on request of the armed services, the westbound basis 
was extended to apply to points in Pacific Coast Territory 
named in Trans-Continental Class Rate Tariffs 38 and 39. 
In other words, the 65 per cent basis was no longer limited 
in its application to Pacific Coast Terminals only. 
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As result of Army request of November 6, 1942, seeking 
the same basis of rates, 65 per cent, eastbound from Pacific 
Coast territory as had been quoted westbound, this was 
agreed to by the Trans-Continental lines and their eastern 
connections and covered by Section 22 Quotation 14-A of 
December 7, 1942, effective as to shipments moving from 
point of origin on and after this date. 

After extended negotiations during 1942 between the 
Armed Services and the Trans-Continental carriers, and 
with which I [187] am familiar, Chairman Stubbs of the 
Trans-Continental Freight Bureau, on August 29, 1942, 
issued his Section 22 Quotation (No. 13) providing for ap- 
plication of specific scales of rates on 

“Ammunition, explosive, incendiary or gas, smoke 
or tear producing; 
Bombs or Mines; 
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on movements within Mountain Pacific and Pacific Coast 
Territory (other than already covered by Quotation 14- 


series). 

These specific mileage scale rates represented 65 per cent 
of first class prescribed by the Interstate Commerce Com- 
mission in Utah Shippers Traffic Association v. Atchison, 
T. & S. F. Ry. Co. LC.C. Docket 21651, 172 L.C.C. 306, 
plussed by Ex Parte 123 and 148, but not subject to land 
grant deductions. They were authorized to apply to short 
line mileage via routes authorized in tariffs naming class 
rates from origin to destination. 

A copy of this quotation in its revised form, dated July 8, 
1943, and designated as T.C.F.B. Section 22 Quotation No. 
13-A is set out in my Exhibit No. 7 at pages 1-18. 

Amendment 1 to Quotation No. 14 was reissued May 11, 
1942, to provide for the 65 per cent basis from and to all 
points in Trans-Continental Class Rate Tariffs Nos. 38 
and 39. 

Additional Commodities. As previously shown, the lists 
of ammunition items, including incendiary bombs, covered 
by the 75 per cent exceptions basis as well as by the Sec- 
tion 22 [188] Quotation No. 14, were largely furnished by 
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representatives of the armed services. Subsequent addi- 
tions to these lists will only be briefly recited. 

The War Department requrested on September 30, 1942, 
amendment of Quotation No. 14 to include “Tetryl” and 
“Polar Blasting Gelatine,” by adding “Explosives.” 

Responsive to this request the Chairmen’s Committee 
authorized the addition of “High Explosives, noibn in 
Consolidated Freight Classification No. 15” to the list of 
commodities on which A.A-R. Section 22 Quotation No. 14 
applied; also, the addition to A.A-R. Section 22 Quotation 
No. 31 (transit) and requested Chairman Stubbs to amend 
TCFB Section 22 Quotation No. 13 in like manner. 


Accordingly, Amendment 4 to Quotation No. 14 was is- 
sued October 9, 1942, adding “High Explosives, NOIBN” to 
list of items taking the 65 per cent basis. Like change was 
made by Chairman J. G. Stubbs on October 13, 1942, in his 
quotation covering rates in Mountain-Pacifie and Pacific 
Coast territories. 

Poison gas was added in Amendment 6 to Quotation 14 
of November 9, 1942, responsive to War Department re- 
quests of October 12 and 17, 1942. Bombs or projectiles 
loaded with poison gas were already included, and the addi- 
tional item was for poison gas shipped in containers. 


The War Department by letter dated November 4, 1942, 
by [189] Major Boyd, copy to Navy Department, pages 
32-33 of Exhibit 7, submitted a revised list of commodities 
for inclusion in Quotation No. 14. The caption of this re- 
vised list read: “Ammunition, Explosive, Incendiary, or 
Gas, Smoke or Tear Producing” and among the specific 
items listed were “Bombs or Mines.” 

War Department, by letter dated November 5, 1942, copy 
to Navy Department, submitted a revised and far more 
comprehensive list. The Navy Department concurred in 
this Army request on November 16, 1942. 

The list as revised by the Army on November 5, 1942, 
was much broader than the one submitted November 4, 
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1942, but as to Bombs it was the same, the list reading, in 
part, as follows: 
“Ammunition, explosive, incendiary or gas, smoke or 
tear producing, viz. : 
Bombs, mines or Depth Charges; 
XXXXXXXXXXXXXXXXXYYXXK 

These requests of the Army and Navy were agreed to 
and accomplished in Quotation 14-A of December 7, 1942, 
which succeeded Quotation No. 14. That quotation 14-A, 
including all amendments thereto, is copied on page 1-80 of 
my Exhibit 5. 

The War Department requested on July 8, 1944, that 
there be added to Quotation No. 14-A (also No. 31-D— 
transit) “Ammunition, fixed, for small arms, with explosive 
bullets.” 

The Chairmen’s Committee agreed to add same to the list 
[190] of commodities covered by Quotations Nos. 14-A and 
31-D (transit), effective April 22, 1944, the effective date 
of the entry is the Classification, and this was accomplished 
by Amendments Nos. 5 to Quotation No. 14-A and 2 to 
Quotation No. 31-D, which were submitted on July 25, 1944. 

This commodity was added to the Consolidated Classifica- 
tion on request of the War Department and, also, to the 
several exceptions thereto on basis of 75 per cent of first 
class. 

There were numerous additional amendments to Quota- 
tion No. 14-A from time to time, but I do not believe they 
are relevant here. Under this quotation incendiary bombs 
were grouped together with the various other commodities 
named in the quotation, including both explosive articles 
and non-explosive articles, and all received the same favor- 
able rate concession of the 65 per cent basis. 

Rates to and from Searsport, Maine. The shipments in- 
volved in Docket 32182 in this proceeding, the Bangor & 
Aroostook case, were ones on which the destination was 
the port at Searsport, Maine. On these shipments a sepa- 
rate Section 22 quotation provided to the government an- 
other rate concession. 

During the active war period Searsport, Maine, was 
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used for the transshipment of substantial quantities of ex- 
plosives and ammunition originating at various points, and 
also stored at numerous points, throughout the United 
States. It was also used in connection with such traffic 
returned from overseas. 
[191] On May 1, 1944, the War Department advised it 
was then investigatint the feasibility of using Searsport as 
a cargo port, and requested establishment of export and 
import rates thereto, shipside, not exceeding Boston by 
more than 100 per cent with a maximum of fifteen cents. 
After negotiations between the representatives of the 
War Department and the carriers, including the Chair- 
men’s Committee, it was agreed to issue a Section 22 quota- 
tion, which would provide as follows: 


Where through standard all-rail domestic class or 
column rates are in effect between Searsport, Maine, 
and points in Continental United States, export and 
import standard all-rail class and column rates will 
be made the same percentage relation thereto as are 
the export and import all-rail class or column rates, 
respectively, to the domestic class or column rates (not 
specific commodity rates) between New York and the 
same points. 

Where through all-rail domestic class or column 
rates are not in effect between Searsport, Maine, and 
points in Continental United States, export and im- 
port standard all-rail class or column rates will be 
made on combinations over Northern Maine Junction, 
Maine. 

Where the traffic to or from New York, New York 
would be subject to the May 14, 1943, Ex Parte 148 
[192] rates, the rates to or from Searsport, Maine will 
be constructed by use of the May 14, 1943, rates. 

Where there are no export or import rates published 
as such to or from New York, New York, the domestic 
rate to or from Searsport will be applied on traffic 
moving through that port. 

The above quotation will become effective on ship- 
ments made on and after April 1, 1944. 
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The foregoing was conveyed to Colonel Williamson by 
letters dated July 12 and 22, and accepted by him on July 
29, 1944. 

The Bangor & Aroostook Kailroad issued its own Section 
22 Quotation providing for reduced proportional rates on a 
scale of class rates beginning with twenty-six cents first 
class per 100 pounds between Northern Maine Junction, 
Maine, and Searsport, Maine, and A.A.R. Section 22 Quota- 
tion No. 389 was issued August 17, 1944, covering govern- 
ment shipments to and from Searsport. 

A copy of Quotation No. 389 will be found on pages 20-25 
of my Exhibit 7. 

This Quotation 389 was in effect during the entire period 

when the Searsport shipments here involved were moving. 
It was cancelled by notice of July 25, 1946, effective on and 
after September 25, 1946, the Army having concurred 
therein by letter dated May 23, 1946. 
[193] This Section 22 Quotation 389, as well as the sepa- 
rate quotation of the Bangor & Aroostook Railroad naming 
proportional rates between Northern Junction, Maine and 
Searsport, Maine, tied in with Quotation 14-A in the fol- 
lowing manner: 

Generally speaking, prior to this time there were no 
specific export or import rates in effect to or from Sears- 
port, the only rates in effect on such export or import 
traffic through Searsport being the rates applicable on 
domestic traffic—either published as specific one-figure 
rates or combinations of rates. 

Also, generally speaking, the only through one-figure 
domestic rates in effect to and from Searsport were those 
published from and to points in Official territory, domestic 
rates applicable from and to other territories generally 
presenting combinations. 

The practical effect of the concessions made by the 
Bangor & Aroostook Railroad and its connections were: 

(1) Where specific standard all-rail domestic class 
or column rates were in effect to or from Searsport 
generally those from or to points in Official territory, 
the Government received the benefit of reduced export 
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and import rates made with relation to the domestic 
and export-import rates between New York and the 
same points. As to incendiary bombs, this meant that 
65 per cent of such reduced export or import rates 
would be applicable under Quotation 14-series. 


(2) Where through all-rail domestic class or column 
rates were not in effect between Searsport, Maine, such 
as to and from the South—for example, Huntsville, 
Alabama, reduced export and import rates would be 
made on combinations over Northern Main Junction, 
Maine. This meant as to incendiary bombs, 65 per 
cent of the first class rates to or from Northern Maine 
Junction plus 65 per cent of the first class propor- 
tional scale rate of twenty-six cents between Northern 
Maine Junction and Searsport covered by the separate 
quotation of the Bangor & Aroostook Railroad, this 65 
per cent of first class basis being authorized by Quota- 
tion No. 14-A. 


My examination of the billing covering the incendiary 
bombs shipped to Searsport, Maine, as involved in Docket 
No. 32132, develops that the Bangor & Aroostook Railroad 
sought to collect charges accordingly. 

In the absence of these special and separate quotations, 
charges on basis of 65 percent of first class full domestic 
rates, through or combination as the case may be, would 
have been applicable. 

As a matter of information, special provisions were also 
agreed to between the war agencies and the carriers, and 
[195] covered by various Section 22 quotations, covering 
application of rates on ammunition items, including in- 
cendiary bombs, to and from: Earle, New Jersey; York- 
town, Virginia (Lee Hall, Virginia); Theodore, Alabama; 
and South Boca Grande, Florida. 

These points, like Searsport, were government ports for 
ammunition during the war, and the quotations provided 
rate concessions on government shipments to and from 
those ports similar to the ones on traffic to and from 
Searsport. 
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Storage-In-Transit Arrangements On Ammunition, Ex- 
plosives, and Other Ordnance. I mentioned at the beginning 
of my testimony that many of the shipments here involved 
were stored in transit at Huntsville, Alabama, under a Sec- 
tion 22 quotation that provided a further reduction in 
charges for the shipments. I shall now describe those 
arrangements. 

A.A.R. Section 22 Quotation No. 31 of August 29, 1942, 
provided for the privilege of storing-in-transit at various 
points enroute of ammunition and explosives, outbound 
shipments to be in straight or mixed carloads, generally on 
basis of 65 per cent of first class from original points of 
shipment to ports of exportation, not subject to land grant 
deductions, and subject to certain other conditions. 

As previously stated, A.A.R. Section 22 Quotation No. 14 
of April 8, 1942, as result of agreements between the car- 
riers and the War and Navy Departments, the carriers 
generally had quoted rates on ammunition and explosives, 
including incendiary [196] bombs, in carloads, minimum 
weight 50,000 pounds, on basis of 65 per cent of first class, 
not subject to land grant deductions, such rates to apply 
where less than those provided by tariffs. This matter is 
covered by my testimony above. 

Quotation No. 31 of August 29, 1942, covering storage-in- 
transit had its origin in a letter from Colonel W. J. Wil- 
liamson, Chief of Traffic Control Division, War Depart- 
ment, dated July 13, 1942, and in a letter from Rear 
Admiral W. B. Young (by R. L. Mabon), Paymaster Gen- 
eral of the Navy, dated July 22, 1942. 

While Colonel Williamson emphasized that his letter 
presented merely a brief outline of what was sought and his 
office was ready to supply such additional information as 
may be needed and, further, his representatives would ap- 
pear at such meetings of the executives of the carriers as 
may be arranged, what he sought was an arrangement 
under which ordnance material could be brought into stor- 
age depots for subsequent reforwarding within two years to 
consuming points, and on which the War Department was 
then paying local rates to and from the storage points, the 
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War Department to thereafter reship from the storage 
points to destinations on basis of the balance of the 
through rates from original points of origin. 

On August 6, 1942, a conference was held between Colonel 
Williamson and his associates in the War and Navy De- 
partments and members of the Chairmen’s Committee, to 
develop the facts [197] regarding the Army and Navy 
proposal and, also, to reach at least tentative agreements 
as to what the proposed transit quotation should provide if 
approved generally by the carriers. 

At the August 6, 1942, conference understandings were 
reached between the conferees as to what the Army and 
Navy desired and what the members of the Chairmen’s 
Committee would recommend for adoption by the chief 
traffic officers at the meeting to follow. 

The conference developed the following: 


1. The proposal did not contemplate the privilege 
of loading shells or any other manufacturing or proc- 
essing at the storage depots. 

2. Storage would be at so-called “ammunition stor- 
age depots” as distinguished from “arsenals.” 

3. The proposal was modified so as to cover only 
ammunition and explosives reshipped to ports for 
transshipment beyond by vessel. That part of the 
original proposal to provide for reshipment to domestic 
destinations was definitely withdrawn. 

4. The privilege of mixing different items at the 
storage points for movement outbound in mixed car- 
loads was desired, with protection of the through rates, 
plus transit charge, from each point of origin. 

5. A limited substitution privilege was desired; for 
example, it was desired that the Government not be 
[198] required to maintain the identity of each indi- 
vidual car, say, of bullets, but to reship bullets on any 
inbound expense bill covering that item. 

6. Because of the mixed carloads outbound and 
the substitutions of commodities desired, the storage 
arrangement would have to be subject to some system 
of policing rules and regulations. 
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Having reached these understandings with the Army and 
Navy officers, the members of the Chairmen’s Committee 
agreed to recommend to the chief traffic officers that the 
proposal as so amended be approved, the rates protected 
not to be subject to land-grant deductions. 

At a meeting of chief traffic officers of eastern, western 
and southern lines held August 19, 1942, Colonel William- 
son and other representatives of the Army and Navy 
discussed and explained the Army-Navy proposal in con- 
siderable detail. 

Following this, the chief traffic officers authorized the 
members of the Chairmen’s Committee to progress and 
file a Section 22 quotation covering the proposal as 
amended, subject to the following additional conditions: 

(a) Only one stop for storage in transit will be 
allowed on each shipment; 

(b) The outbound shipment must be made from the 
storage depot within one year of receipt of the inbound 
shipment; 

[199] (c) Non-transit weight from the storage 
depot is to be charged at the local rate from the station 
at which the storage depot is located to final destina- 
tion. Where the outbound shipment has been boxed or 
crated at the storage depot, the weight of the boxes 
or crates is to be charged at the rate on the commodity 
enclosed in the boxes; 

(a) No manufacturing or processing in transit is to 
be permitted. The character of the inbound commodity 
is to be unchanged except that boxing or crating will 
be allowed; 

(e) Provision is to be made for back-haul and out- 
of-line charges where these services are performed; 

(f) Inbound shipments are to be in straight carloads, 
outbound shipments may be in straight or mixed car- 
loads. Provision is to be made for maintenance of 
records of inbound and outbound shipments with the 
usual supervision by Weighing and Inspection Bureaus 
or other railroad representatives; 
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(g} Provision is to be made for the usual “three- 
way” rule; 

(h) Transit charge is to be three and one-half cents 
per 100 pounds which includes the Ex Parte 148 
increase ; 

(i) Transit is to be limited to regularly established 
[200] storage depots which are to be designated in 
advance ; 

(j) Transit will be allowed only on shipments mov- 
ing under the provisions of Section 22 Quotation No. 
A.A-R. 14 and amendments Nos. 1 and 2 thereto, ie., 
65 per cent of first class rates; 

(k) Provision is to be made for shipment to Alaska 
by land as well as by water. 

Practically all of the foregoing were not in fact “addi- 
tional conditions” but merely restatements or clarifications 
of the terms already tentatively agreed to between the 
carriers’ conferees and the War and Navy Departments at 
the August 6, 1942, conference. 

The conditions set forth in paragraphs (a), (b), and (g) 
above were later changed, to the benefit of the government, 
so as to permit of two storage privileges enroute, an over- 
all storage period of two years, and a two-way rate rule. 

The foregoing resulted in A.A.R. Section 22 Quotation 
No. 31 being drafted and tendered to the War and Navy 
Departments on August 29, 1942. 

One of the features of this quotation of benefit to the 
government was that mixed outbound shipments from 
transit point were permitted, Item 14 reading: 

Trea: No. 14—Preservation of Identity. 

(a) A reshipment in a straight carload from a 
[201] railroad station at which a storage depot is 
located will be entitled to the transit privilege only 
when the tonnage record surrendered therefor covers 
an inbound shipment of the same commodity shipped 
outbound. (See note). 

(b) A reshipment of a mixed carload from a rail- 
road station at which a storage depot is located will be 
entitled to the transit privilege only when the tonnage 
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record surrendered therefor covers an inbound ship- 
ment of the commodity representing the highest per- 
centage of the outbound mixture. (See note). 

Nore: Preservation of the identity of each inbound 
shipment of each commodity is not required and sur- 
render of any inbound tonnage records against any 
outbound shipment will be permitted, provided that 
the outbound shipment consists of the same commodi- 
ties as are covered by the records surrendered therefor 
and provided further that the outbound shipment 
originated in the same rate territory as the inbound 
shipments whose tonnage records are surrendered. 


Quotation No. 31 was formally accepted by the Navy 
Department on October 17, 1942. 

It was accepted under protest by the Army on October 22, 
1942. The first objection of the War Department was to that 
provision providing for the application of through rates 
[202] representing 65 per cent of first class on all ordnance 


commodities transited. 

It is understood that this had reference, chiefty, to small 
arms ammunition and related items as to which the tariffs 
sometimes provided rates lower than 65 per cent. This 
objection was subsequently settled to the satisfaction of 
the Army. 


The second objection, in the main, also embraced the first. 
In addition, reference was made to the non land-grant 
deduction clause. This question was disposed of in the 
War Materials Reparation Cases, 294 I.C.C. 5. 

On December 12, 1942, the War Department requested 
revision of Item 14 of Quotation No. 31 relating to “preser- 
vation of identity.” The reason for this was that paragraph 
(a) of Item 14 provided for straight carloads while para- 
graph (b) of the same item provided for tonnage under the 
“anit billing” plan on mixed cars out of the transit point. 

The result was an apparent conflict and the Army sug- 
gested a revision of the item so as to eliminate confusion 
and unnecessary correspondence, 
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The Chairmen’s Committee, at meeting December 9-15, 
1942, considered this request and agreed to revise the 
“Note” to Item 14 to read: 


“Nore: Preservation of the identity of each inbound 
shipment of each commodity is not required and sur- 
render of any imbound tonnage records against 
[203] any outbound shipment will be permitted, pro- 
vided that the outbound shipment consists of the same 
commodities as are covered by the records surrendered 
therefor as set forth above.” 


This was accomplished in Amendment No. 7 to Quotation 
No. 31 dated December 16, 1942. 

To bring up the provisions of Quotation No. 31 to 
include all changes, as well as to incorporate revisions of 
so-called standard provisions, it was reissued as Quotation 
No. 31-A dated December 16, 1942, effective December 20, 
1942. 

For like reasons, Quotation No. 31-B was issued April 8, 
1943. It canceled Quotation No. 31-A and brought up all 
changes previously approved. 

Amendment No. 1 to Quotation No. 31-B was issued May 
10, 1943, effective as to all shipments from point of origin 
on and after May 15, 1943, so as to retain in connection with 
the 65 per cent of first class through rate basis the six per 
cent increase under Ex Parte 148. 

Through Rate Application. As already stated, Quotation 
No. 31 as originally issued, generally provided for the 
application of through rates based 65 per cent of first class. 

For the purpose of clarification, Amendment No. 1-A to 
Quotation No. 31 was issued October 9, 1942, to provide 
that the through rate to be applied is subject to all routing, 
cireuity, and other similar restrictions applicable to the 
first [204] class rates themselves. 

On February 19-20, 1943, the Chairmen’s Committee dis- 
cussed with representatives of the War Department a pro- 
posal that Item 7(b) of Quotation No. 31-A be amended 
so as to more clearly state the through rate application. 
The proposal was to make the provision read: 
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“ach shipment transported under the terms of this 
Quotation will be subject and entitled to the lowest 
through all-rail carload rate (joint or combination) 
thereon, in effect on the date of original shipment 
from its point of origin to the port of trans-shipment. 

(i) applicable over the route of movement via the 
railroad station at which the storage depot is located, 
or 

(ii) where a back-haul or out-of-line is involved, 
applicable via the point or points from and to which 
the out-of-line or back-haul charge under Item 8 hereof 
is determined, plus, in either case, the transit charge 
named in Item No. 9 and all other charges including, 

’ without limitation diversion, reconsignment, out-of-line 
or back-haul, and-or switching charges, if any, as pro- 
vided in this or other applicable Quotations, or in 
tariffs on file with the Interstate Commerce Commis- 
sion or [205] any state regulatory authority. In no 
case shall the through rate applied be less than the all- 
rail carload rate from the railroad station at which 
the storage depot is located to the port of transship- 
ment, plus the transit charge named in Item No. 9.” 


In conference the Army representatives agreed to this 
change and it was accomplished in Amendment No. 4 to 
Quotation No. 31-A of February 24, 1943. 

Through error, however, this revision failed to carry 
forward the provision that the through rates protected 
would be those determined on basis of 65 per cent of first 
class, and this error was corrected in Quotation No. 31-B 
of April 8, 1943, effective that date and to all shipments in 
storage on that date under Quotation No. 31-A, as amended. 

List of Commodities. Testimony previously presented in- 
dicates that the commodities listed in Quotation 31-series 
were in accordance with the desires of the Army and Navy. 
This particular testimony will relate to the changes subse- 
quently made upon requests of the War agencies. 

The War Department by letter of September 30, 1942, re- 
quested that “explosives” be added to the list of commodi- 
ties in Quotation No. 14, rate quotation on Ammunition and 
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Explosives to take care of “Tetryl” and “Polar Blasting 
Gelatine”’ and any other explosives of technical or trade 
name which might be developed in the future. 

[206] It was concluded to add “High Explosives, NOIBN, 
in Consolidated Classification No. 15” to the list of com- 
modities on which Quotation No. 14 (the rate quotation) 
was applicable; also, to Quotation No. 31 (the transit quo- 
tation). 

The latter was accomplished in Amendment No. 2 to 
Quotation No. 31 dated October 9, 1942, the explanation 
therein being: 

“This addition, responsive to request of the War De- 
partment, is to take care of movements of “Tetryl,” 
“Polar Blasting Gelatin” and any other explosives of 
technical or trade name which may develop in the 
future, at the same rate and under the same conditions 
as quoted in the original A.A.R. Section 22 Quotation 
No. 31.” 

The War Department by letter of March 24, 1943, re- 
quested that the description of “Grenades” in Item 3 of 
Quotation 31-A be changed to read: 

“Grenades, hand or rifle, loaded, practice, dummy, 
incendiary, tear gas, smoke or empty.” 

This request was complied with in Quotation 31-B dated 
April 8, 1943, effective as to all shipments moving there- 
under from original point of origin on and after April 8, 
1943, and to all shipments in storage on that date under 
provisions of Quotation No. 31-A. 

As result of requests from the War Department dated 
[207] November 25, 1943, and the Navy Department dated 
November 24, 1943, approval was given to conforming the 
list of commodities in Quotation No. 31-C (the transit quo- 
tation) to the list of commodities in Quotation No. 14-C 
(the rate quotation). 

Accordingly, Amendment No. 6 to Quotation 31-C was 
issued February 3, 1944, to provide the following list in 
Item 3, effective as to shipments moving under Quotation 
31-C from original point of origin on and after September 
1, 1943: 
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Item No. 3, List of Commodities, is amended to read: 
Ammunition, explosives, incendiary or gas, smoke or 
tear producing, viz: 
Ammunition, fixed or semi-fixed, for cannon; 
Bangalore Torpedoes; 
Bombs, Mines or Depth Charges; 
Boosters, Bursters, Detonating Fuzes or Detonators; 
Cartridge Cases, Cannon, Empty primed; 
Fuzes, combination percussion, tracer, time or mine; 
Grenades, hand or rifle; 
Percussion Caps; 
Primers; 
Projectiles; 
War Heads. 
Gases, poison. 
Grenades, hand or rifle, practice. 
[208] Torpedoes, aircraft or submarine, without explosives, 
self-propelling. 
Explosives, viz: 
Caps, blasting or electric blasting; 
High Explosives, noibn herein; 
Low Explosives, including black powder; 
Nitro-cellulose, dry; 
Nitro-starch, dry; 
Picric Acid; 
Safety Squibs; 
Smokeless powder; 
Tri-Nitrotoluol; 
Wet Fulminate of Mercury. 
Military Pyrotechnics or fireworks. 

I have purposely omitted from this discussion miscellan- 
eous changes in the List of Commodities embraced in Quo- 
tation 31-Series through 1946 which have no particular 
bearing on the issues in the instant case. 

Incidentally, Huntsville Chemical Warfare Depot, Hunts- 
ville Arsenal, Alabama, from which many of the shipments 
to Charleston, South Carolina and Searsport, Maine here in- 
volved were made, was added as a storage depot in Quota- 
tion 31-C, effective on and after September 1, 1943. This 
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was on request of the War Department dated August 4, 
1943. 

Midwest Chemical Warfare Depot, Baldwin, Arkansas, 
another [209] point involved in the shipments here at 
issue, was added as a storage depot in Amendment 6 to 
Quotation 31-C on February 3, 1944, effective as to all ship- 
ments moving from point of origin on and after Septem- 
ber 1, 1943, this on request of the War Department dated 
January 5, 1944. 

Under chapter headed “Substitution at Transit Points,” 
there is discussed the new lists of commodities incorporated 
in Amendment No. 3 to Quotation No. 31-E, dated April 25, 
1945, on request of the War Department, and which were 
made effective as to all shipments moving under the pro- 
visions of that quotation from original point of origin on 
and after November 15, 1944, and as to all shipments in 
storage on that date under Quotation No. 31-D, as amended. 
This meant retroactive application back to June 1, 1944, 
almost a year. 

Two Transit Privileges Enroute. The original request of 
the War Department, and agreed to between it and the 
carriers, contemplated only one transit privilege enroute. 
This has been previously shown by my testimony. 

The War Department by letter of May 14, 1943, among 
other things, made the following request for an amendment 
of Quotation 31-B so as to permit two transit stops enroute 
in connection with ammunition and explosives. Specifically, 
this request was: 


“That the quotation be amended to permit two 
transit stops. This is necessary to take care of situa- 
tions where [210] the stock of a depot close to the port 
area must be replenished by shipments from an interior 
depot. For example, shipments are made from Pueblo 
Ordnance Depot, Ogden Arsenal or Tooele Ordnance 
Depot to the Sierra Ordnance Depot and subsequently 
to the ports. Ogden Arsenal likewise will ship to 
Umatilla Ordnance Depot for later reshipment to the 
ports. In the East, Seneca Ordnance Depot receives 
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shipments from the Portage Ordnance Depot and re- 
ships to eastern ports.” 

This request was considered by the chief traffic officers 
of interested eastern, western and southern carriers on 
July 13-14, 1943, and the Chairmen’s Committee was au- 
thorized to amend Quotation No. 31-B to provide for two 
storage-in-transit privileges as the Army had requested 
and to work out the details, including the effective date of 
the amendment, with the understanding that accounts which 
had been adjusted on shipments which had already moved 
to a port for transshipment were not to be reopened. 

The foregoing resulted in the amendment of Item 32 and 
9 of Quotation No. 31-B by Amendment 4 dated July 29, 
1943, effective as to all shipments moving from original 
point of origin on and after July 15, 1943, in the following 
respects : 

(a) For two transit privileges between original point 
of origin and port of transshipment on the basis of the 
through rate provided in Item $ (65 per cent of [211] 
first class) subject to the transit charge of three and 
one-half cents, minimum $7.35 per car, as provided in 
Item 9 in connection with each such transit privilege. 

(b) Amendment of Item 7 to provide that where 
shipments are stored twice, the freight charges will be 
assessed originally on the basis of the authorized rate 
from original point of origin to the first storage point 
and the authorized rate from such first storage point 
to the second storage point, plus the transit charge 
accruing at the first transit point, final settlement to be 
on the basis of the through rate from original point of 
origin to the port of transshipment, plus both transit 
charges, upon reshipment from the second storage 
point. The wording of this amendment to be similar 
to that provided for in Item No. 6 of A.A.R. Section 22 
Quotation No. 16-C. 

(c) The amendment to apply to shipments leaving 
point of origin on and after July 15, 1943, and not to 
be applied retroactively to shipments leaving point of 
origin prior to that date. 
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As result of War and Navy Departments’ requests made 
in November 1943, Amendment 6 to Quotation No. 31-C was 
issued February 3, 1944, to provide in Item 1 (f): 

(f) Effective as to shipments from original [212] 
point of origin on and after February 1, 1944, on ship- 
ments accorded one transit privilege under this quota- 
tion to a back-up depot specified in A.A.R. Section 22 
Quotation No. 40-B, amendments thereto or reissues 
thereof, for a further transit privilege under the terms 
of that Quotation. 

Inasmuch as Section 22 Quotation No. 40-B provided for 
storage in transit at certain points designated as “back-up 
depots,” the practical effect of this amendment requested 
by the Army and Navy was to grant two storage privileges 
enroute on basis of the through rates, 65 per cent of first 
class, whether the privileges were exercised at the storage 
points named in Quotation 31-Series or those named in 
Quotation 40-Series, the latter covering storage at so-called 
“back-up” depots. 

Amendment 6 to Quotation No. 31-C, dated February 3, 
1944, above referred to, was made effective as to shipments 
moving from original point of origin on and after February 
1, 1944, this date having been agreed to in conference be- 
tween representatives of the carriers and those of the War 
and Navy Departments. 

Three-Way Rule. When the original quotation covering 
storage-in-transit privileges on ammunition and explosives 
was negotiated following Colonel Williamson’s (Army) re- 
quest of July 13, 1943, one of the agreed conditions was 
that the rate [213] application should be subject, as a 
minimum, to the usua! “three-way” rule. 

Consequently, Item 7(b) of Quotation No. 31, dated 
August 29, 1942, read: 

(b) Each shipment transported under the terms of 
this quotation will be subject and entitled to the 
through all-rail carload rate thereon, in effect on date 
of original shipment, from its point of origin to the 
port of transshipment in the United States, applicable 
over the route of movement via the railroad station at 
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which the storage depot is located, made 65 per cent 
of the current first-class rate, subject to minimum 
weight of 50,000 pounds per car, plus the transit charge 
named in Item No. 9, and all other charges, including 
diversion, reconsignment, out-of-line, back-haul, and-or 
switching charges, if any, as provided in this or other 
applicable quotations, or in tariffs on file with the 
Interstate Commerce Commission. In no case shall the 
through rate applied be less than the inbound all-rail 
carload rate above provided from point of origin of 
the shipment to the railroad station at which the 
storage depot is located, or the all-rail carload rate 
from such railroad station to the port of transship- 
ment, whichever is higher, plus, in either case, [214] 
the transit charge named in Item No. 9. 

More briefly stated, this “three-way” rule provided for 

rates made 65 per cent of first class from 
(a) original point of shipment to transit point; 
(b) transit point to the port; or 
(ce) through rates original point of origin to the 
port; whichever was higher. 

The foregoing was considered by the carriers as fully 
justified and in accordance with generally established prac- 
tice in connection with commercial transit arrangements. 

It was particularly appropriate as to ammunition and 
explosives ultimately reshipped from storage depots to 
Gulf, South Atlantic and Florida ports, because the ap- 
plicable first class export rates, against which the 65 per 
cent basis was applied, to the ports were frequently sub- 
stantially less than either the first class rates from original 
points of origin to the storage depots or from such storage 
depots to the ports, such depressed export rates having 
been made to meet competition of routes, through different 
ports, under peace time conditions and which competition 
was wholly absent during the war. 

To state the matter differently, the carriers saw no rea- 
son why they should be expected to protect rates on am- 
munition and explosives stores in transit, involving two 
separate and distinct movements, later on three in some 
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instances, which [215] were less than they would protect 
on either of the separate inbound or outbound movements. 

Purely as the result of an error, when Amendment 4 to 
Quotation No. 31-A was issued on February 4, 1943, the 
pertinent part of Item 7(b) was changed to basis of a two- 
way rale, as follows: 

“In no ease shall the through rate applied be less 
than the all-rail carload rate from the railroad station 
at which the storage depot is located to the port of 
trans-shipments, plus the transit charge named in Item 
No. 9.” 

The practical effect of the foregoing in many instances 
was to observe as a minimum merely the all-rail carload 
rate from the storage point to the port. 

Notwithstanding the fact that all parties conceded that 
this change was the result of error, the carriers concluded 
to continue the new rule, and one which represented a very 
material concession to the Government. 

The result was that many shipments of ammunition and 

explosives reshipped from interior storage depots, par- 
ticularly in the South, the carriers not only performed the 
transportation service from the depots to the ports with- 
out additional compensation but they frequently made 
refunds of part of the charges which were applicable to 
and which already had been collected on the inbound move- 
ments to the storage depots. 
[216] In these cases the 65 per cent through rate to the 
port was less than the 65 per cent rate for the initial part 
of the shipment, from first origin to the intermediate stor- 
age depot. Having received the payment for that first 
shipment, the railroads would refund to the government 
part of that rate when the railroads again transported that 
shipment from the storage depot to the port. 

Two Year Limit. The initial arrangement was subject to 
a provision that outbound shipments must be made from the 
storage depot within one year of receipt of the inbound 
shipment if they were to be eligible for the transit privilege. 

On February 19, 1943, representatives of the War De- 
partment orally requested the Chairmen’s Committee to 
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amend Quotation No. 31-A so as to provide for a two-year 
time limit at storage points in lieu of the one-year limit in 
effect at that time. 

On that date the Chairmen’s Committee approved the 
foregoing request, subject to the usual transit charge, 
viz.: three and one-half cents, minimum $7.35 per car, when 
reforwarded from storage point within twelve months, 
and four and one-half cents, minimum $7.35 per car, when 
reforwarded from storage point after twelve months, but 
not more than twenty-four months after date of shipment 
from point of origin. 

This was accomplished in part in Amendment 4 to 31-A, 
dated February 24, 1943, but specific provision was made 
for [217] a time limit of two years in Amendment 6 to 31-A 
dated March 1, 1943, effective on and after February 24, 
1943. 

The material concession thus granted the Government is 
readily apparent. 

Substitutions at Transit Points. It was not required that 
the outbound shipment be the same particular articles that 
were in the inbound car that was matched up by the clerks in 
getting the benefit of the transit privilege. 

However, the Chairmen’s Committee had ruled, in re- 
sponse to inquiries, that outbound shipments from transit 
points must consist of precisely the same commodity, not 
the same particular articles, and except where packaging or 
repackaging is authorized must be in the same package as 
represented by billing covering the inbound commodity. 

Subsequently, this ruling was slightly revised. However, 
this question of substitution remained a troublesome one 
for some time thereafter. 

In 1944, it was brought to the Chairmen’s Committee’s 
attention that the Ordnance Depot at Culbertson, Penn- 
sylvania had been matching inbound bombs against out- 
bound mines or vice versa under the impression that this 
‘was permissible. There were other similar unauthorized 
substitutions. 
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On March 21, 1945, the War Department wrote Mr. A. F. 
Cleveland: 

“regarding the preservation of identity of bombs 
[218] and other ammunition and explosive articles 
transited under the terms and conditions of A.A.R. 
Section 22 Quotation No. 31-B” 

—and further said 

“In order to eliminate questions and controversy 
regarding the interpretation of Item 15(a) of the quo- 
tation it is requested that the following amendment be 
made: 

1 Amend Item No. 3, “List of Commodities” as per 
Exhibit “A” enclosed. 

2. Amend Item 15(a) to read: 

“*A reshipment in a straight carload from a transit 
point will be entitled to the transit privilege only when 
the tonnage record surrendered therefor covers an 
inbound shipment of the same commodity as described 
in each numbered group in Item No. 3 shipped out- 
bound (see Note).” 

Exhibit “A” above referred to read—so far as applicable 
here—as follows: 
“List of Commodities 
Item No. 3 
se s s e 
(9) Bombs, incendiary 
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Briefly stated, the War Department proposal was that each 
[219] separate type of ammunition and explosives should 
be assigned a group number without regard to size or weight 
or packaging, and that reshipment be permitted in straight 
earloads from the storage or transit point against inbound 
billing covering a shipment of the same commodity em- 
braced within the same group. 

Although adoption of this plan, which the War Depart- 
ment considered as desirable, would result in substitutions 
being permitted in a wholesale way with very doubtful 
protection of the integrity of through rates that would have 
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been applicable to direct movements, not transited, the 
members of the Chairmen’s Committee agreed thereto. 

The foregoing was accomplished in Amendment 3 to 31-E, 
dated April 25, 1945, and made effective as to all shipments 
moving from point of origin on and after November 15, 
1944, and as to all shipments in storage on that date under 
31-D as amended. A copy of this amendment is set out at 
pages 128-129 of my Exhibit 7. 

Item 15 of Quotation No. 31-E was thus amended to read: 

Item No. 15, Preservation of Identity, subparagraph 
(a), is amended to read: 

(a) A reshipment in a straight carload from a 
transit point will be entitled to the transit privilege 
only when the tonnage record surrendered therefor 
covers an inbound shipment of the same commodity as 
described in each numbered group in Item No. 3 
shipped outbound. (See note). 

[220] The extreme concession thus granted the Govern- 


ment is readily apparent. In addition, the carriers by later 
action made the concession retroactive to June 1, 1944, or 


almost a year. 

This retroactive application to June 1, 1944, was accom- 
plished by Amendment No. 1 to T.E.C.C. Cireular No. S2 
dated June 25, 1945, reading: 

“By record TECC 1610, Minutes No. 51 (not yet 
released), the Committee authorized that the changes 
covered by Amendment No. 3 to Quotation No, 31-E 
shall be in effect and applicable to all shipments 
moving thereunder from original point of origin on 
and after June 1, 1944. 

“TECC Circular No, 82 is hereby amended to pro- 
vide that it shall be effective only as to shipments 
under Quotation No. 31-Series moving from original 
point of origin prior to June 1, 1944.” 

I want to note here that when the government thus pro- 
posed that the separate kinds of commodities be listed in 
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their more specific groups, one of the groups, No. 9, was 
for all “incendiary bombs,” regardless of whether they 
were explosive or were shipped without their bursters or 
fuzes. The government, and the railroads, grouped all 
incendiary bombs together for these transit rate purposes. 

An inbound car of explosive incendiary bombs could be 
[221] matched with an outbound car of incendiary bombs 
without bursters or fuzes, the whole to be treated as one 
through shipment for rate purposes. 

Transit Operation at Huntsville, Alabama, on Shipments 
Involved Here. In the case of every shipment of incendiary 
bombs, they were so described, from Ladora, Colorado to 
Huntsville, Alabama involved in I.C.C. Docket No. 32131 
(Seaboard Case), the inbound billing was used in reshipping 
ineendiary bombs under Section 22 Quotation 31-Series at 
Huntsville, Alabama. The use of those shipments under the 
transit arrangement is shown in the face of the outbound 
bills of lading from Huntsville that are here involved. 

The only transit arrangement available at Huntsville, 
Alabama, was that covered by Quotation 31-Series appli- 
eable on Ammunition and Explosives, which include incen- 
diary bombs. 

The Government chose to utilize this transit arrangement 
by reshipping tonnages to Charleston, South Carolina; Bos- 
ton, Massachusetts; Searsport, Maine and perhaps other 
eastern ports, against tonnages from such inbound cars. 
Moreover, there were two instances of inbound bills here 
involved where portions rather than the entire contents of 
particular inbound cars were used in reshipments under the 
Section 22 transit arrangement to both Charleston and 
Boston. 

Because of the issues in this case, I want to call particu- 
lar attention to the significance of the fact that the govern- 
[222] ment, as the bills of lading show, did use the transit 
privilege on them. Referring again to the list of commodi- 
ties on which the Quotation 3l-series was applicable in 
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1944 and 1945, my Exhibit No. 6, pages 1-142, it will be seen 
that the only commodity in that list that could cover these 
napalm bombs without bursters and fuzes was the commod- 
ity named in the quotation as “Bombs,” pages 58, 79, 86, 
and 109, or, in the list as published in Amendment 3 to 31-E, 
“Bombs, incendiary,” pages 128-129. By using the inbound 
shipments of napalm bombs, less bursters and fuzes, for 
transit under Quotation 31-Series, the government definitely 
showed that it recognized that these bombs were in fact 
“bombs” as that word was used by the government and the 
railroads in rate matters. 

And, in connection with my previous discussion of 
Amendment 3 to 31-E, defining particular groups of com- 
modities which could properly be treated as being the same 
articles for the purpose of matching inbound and outbound 
shipments to get the through rate, I have already pointed 
out that the government proposed and the railroads agreed 
to one grouping for “Incendiary Bombs,” regardless of 
whether explosive or non-explosive as shipped. 

The outbound bills of lading show that on the shipment 
here involved, in no instance was the entire tonnage in an 
inbound car to Huntsville surrendered against the tonnage 
in one outbound car from Huntsville, there always being 
two applications of portions of inbound tonnage from each 
inbound car [223] involved to two different outbound cars, 
except that in one instance where there was but one such 
application, the remainder of the tonnage in the particular 
inbound car being “localized” by not being tendered against 
an outbound shipment. 

Furthermore, there were instances on these shipments 
where portions of tonnages from four and five different 
inbound cars from Ladora were surrendered against a 
single outbound car from Huntsville to Charleston. 

A specific instance among the shipments here involved 
is found in connection with Bill of Lading WT-1486525 of 
June 1, 1944, issued at Huntsville covering MKT car 75382 
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M47A2 bombs, NP filled, total weight 53,900 pounds, des- 
tination Charleston, South Carolina, against which the 
following inbound tonnages from Ladora were surrendered: 


Inbound Tonnage 
Surrendered Against 


Of this total of 308,000 pounds inbound in these five cars 

there were, besides the applications to shipments to Charles- 
ton, South Carolina, two different applications, aggregating 
146,900 pounds, against two reshipments to Boston, Massa- 
chusetts. 
[224] One of the shipments to Charleston, South Carolina, 
involved in this case was a direct shipment from Ladora, 
Colorado, to Charleston, South Carolina. All others to 
Charleston were transit shipments. 

The War Department elected to utilize the Section 22 
Quotation, 31-Series) transit arrangement applicable on 
incendiary bombs, by reshipping the incendiary bombs 
covered by such inbound billing against outbound ship- 
ments to Charleston, South Carolina, and Boston, Massa- 
chusetts. 

Descriptions of Shipments Involved in I.C.C. Dockets 
32130, 32131 and 32132—Clover, Utah to Wendover, Utah 
and Baldwin, Arkansas to Stockton, California Shipments. 
I.C.C. Docket No. 32130, The United States of America v. 
Western Pacific Railroad Company, is alleged to involve 
thirteen carloads described by complainant as “steel acrial 
bomb bodies filled with napalm gel.” 

I have available copies of original Government bills of 
lading covering eleven of such shipments, four of which 
covered intrastate movements from Clover, Utah to Wen- 
dover, Utah, viz: two on May 18, 1948, one each on Janu- 
ary 29 and 30, 1948. 
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I am informed that two of the shipments from Clover to 
Wendover that were described in the petitions to the Court 
of Claims are no longer in the case because the six-year 
period of the statute of limitations had run before the 
Western Pacific had filed its claim in the Court of Claims. 
[225] The May 18, 1948, intrastate shipments were de- 
scribed on such bills of lading as: 

“ArERIAL Bomss, Empry (M47A2)” 

The January 29 and 30, 1948, intrastate shipments were 
similarly described except that the parenthetical reference 
was to “M47A3.” 

Each bill of lading bore the stamp certifying to the cor- 
rectness of the commodity description. I understand that 
the Government now concedes that this description was 
wrong and that the articles were filled instead of being 
empty. 

While the Western Pacific in the case before the Court 
of Claims stated that first class rates were applicable on 
these intrastate shipments in accordance with Item 1820 
of the Classification proper, the carriers now concede that 
the proper rate on these incendiary bombs was 65 per cent 
of first class, or 103 cents per 100 pounds, including 20 per 
cent increase under Tariff X-166. This rate is based on 
distance of 143.8 miles made up of thirty-seven miles from 
Clover to Garfield, Utah plus distance of 106.8 miles from 
Garfield to Wendover. The rate is that set out in T.C.F.B. 
Section 22 Quotation 13-A, page 1, subject to Ex Parte 166 
increases. These mileages are contained in Union Pacific 
Tariff 7030, McCune’s I.C.C. 634, and Western Pacific Tariff 
39, M. E. Boya’s I.C.C, 418. 

The other seven shipments as to which I have copies of 
original Government bills of lading were from Baldwin, 
Arkansas, [226] to Port Stockton, Stockton, California, 
July 31 and August 1, 1950. 

In each of the shipments were described as “Aerial 
Bombs empty (Bomb, incendiary, NP, one hundred pounds, 
AN-M47AQ2, less fuze, burster and wire arming).” Each bill 
of lading bore the stamp certifying that the articles were 
properly described. 
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All the interstate shipments directly involved in this 
portion of the proceeding moved from Baldwin, Arkansas, 
to Port Stockton, Stockton, California, on July 31 and Au- 
gust 1, 1950. 

At the time of the movement of these shipments the 
through first class rate was $8.73 (TCFB tariff No. 39-H), 
Kipp’s ICC 1518S, and sixty-five percent of that through first 
class rate would have been $5.67. 

Exam. Rus: Mr. Kerr, I noticed you skipped over a 
paragraph that I am wondering about. It says: 

“It is well known that bombs identified as M47A2 
were incendiary bombs and were generally so described 
by the government in hundreds of other instances.” 


[227] The Wrrsess: That is right. 

Exam. Ries: Did you mean to skip that? 

The Wirsess: I was trying to eliminate all I could. 

The bills of lading are in the files. If you look them over, 
you will find with very few exceptions these were the iden- 
tification. They were described as incendiary bombs, MA47- 


A2. 

I believe the only exception I ran across was these two 
intrastate shipments that were identified as M47A3. 

If I may be permitted to say so, my understanding is 
that all of these bombs that bore an identification M47 were 
incendiary bombs, at least they were so described as that in 
hundreds of other cases. 

(By Mr. Txosas) : 

Q. Will you continue? 

A. Competitive conditions in the Pacific Coast territory, 
however, had resulted in the publication of depressed class 
rates for that area. 

From Reno to Stockton, the depressed first class rate was 
only seventy-two cents under PCFB tariff 258. 

The first-class rate from Baldwin, Arkansas, to Reno was 
$7.18—TCFB tariff 39-H. 

The combination of these two factors made a total first- 
class rate of only $7.90, which was eighty-three cents less 
than the through first-class rate. 
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Under quotation 14-A, the government was given a rate 
on [228] incendiary bombs—and on the other commodities 
covered by that quotation—of sixty-five percent of that re- 
duced—combination—first-class rate, rather than sixty-five 
percent of the through first-class rate. Thus the rate ap- 
plicable to the government on these shipments from Bald- 
win, Arkansas, to Stockton, California, was $5.14. This 
was less than fifty-nine percent of the through first-class 
rate of $8.73. 

Charleston, South Carolina shipments : 

ICC Docket No. 32131, the United States of America 
versus The Seaboard Air Line Railroad Company, as filed 
involves thirty-nine carloads of incendiary bombs, one of 
which was a direct shipment—without transit en route— 
from Ladora Colorado to Charleston, South Carolina, mov- 
ing from Ladora on August 8, 1944. It is alleged that the 
remaining thirty-eight carloads originally moved from 
Ladora to Huntsville, Alabama, and all or portions of such 
tonnage later reshipped from Huntsville on May 24, 194, 
to Charleston, South Carolina. 

As I understand it, the suit of the Seaboard before the 
Court of Claims actually involved one direct shipment 
from Ladora to Charleston, one direct shipment from 
Huntsville Arsenal to Charleston on June 1, 1944, and 
thirty-seven shipments moving first from Ladora to Hunts- 
ville Arsenal for storage and the tonnage in whole or in 
part reshipped under the transit privilege to Charleston. 

The one direct shipment from Ladora to Charleston was 
[229] described on the government bill of lading of August 
8, 1944, as: 

“Fireworks, Bombs, incendiary, one hundred pound 
M47A2, NP filled W/O burster, fuse or wire.” “Dan- 
gerous Placards Applied.” 

The customary stamp certifying that the articles were 
properly described by name, et cetera, also appeared on 
the face of the bill of lading. 

The rate as originally billed on this one direct shipment 
from Ladora, Colorado, was $3.12—WTL tariff 385—which 
was the class seventy-five percent tariff rate which was 
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subject to land grant deduction of 14.472 percent, making 
the net rate from Ladora to Charleston $2.5437. 

While I do not have a copy of the government bill of 
lading covering the direct shipment—without transit— 
from Huntsville Arsenal to Charleston which moved on 
June 1, 1944, papers which I do have indicate that the con- 
tents were described as: 

“Five hundred pound M47A2 incendiary bombs. NP 
filled.” 

The rate under section 22 quotation 14-A was $1.23 per 

one hundred pounds, this figure including tariff X148 in- 
erease; however, the seventy-five percent exceptions rate 
of $134—SFTB tariff 710B, ICC 710—less land grant was 
$1.06507 and was, therefore, applicable. 
[230] Thirty-seven reshipments were made from Hunts- 
ville Arsenal to Charleston during the period May 24, 1944 
to June 1, 1944, inclusive, under the transit arrangement 
and matched against appropriate inbound tonnage from 
Ladora, Colorado. 

Each outbound reshipment from Huntsville Arsenal was 
described as: 

“Military — Fireworks B—five hundred pound 
M47A2, incendiary bombs, NP filled, Dangerous 
Placard Applied.”’ 

Obviously reference to five hundred pound bombs was 
erroneous as the number of packages and the bomb number 
indicates that these were one hundred pound incendiary 
bombs. 

Except as to eleven instances the government bills of 
lading showed thereon the two stamps certifying correct- 
ness of the descriptions. 

It is possible that these stamps also appeared on the 
eleven bills, but so faintly as not to show up in the photo- 
stats which I have. 

Examination of the fifty-three government bills of lading 
issued at Ladora, Colorado, where all or portions of ton- 
nages in the cars covered thereby were surrendered— 
matched—against outbound reshipments from Huntsville 
Arsenal to Charleston, developsp—. 
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I want to interject there and say that the fifty-three 
inbound shipments from Ladora to Huntsville do not match 
with [231] the thirty-seven reships from Huntsville. 

That is because some of the tonnages in those inbound 
cars were reshipped to Boston and other points and quite 
frequently the government matched the outbound tonnage 
against as much as five lots of tonnages from five different 
inbound cars. 

In twenty-seven instances the government bills of lading 
described the shipments as: 

“Military, Fireworks, Bombs, incendiary, one hun- 
dred pound M47A2, NP filled, Handle carefully keep 
fires away, Dangerous placards Applied.” 

In twenty-four instances such bills of lading bore deserip- 
tions as follows: 

“Military fireworks, bombs, incendiary, one hundred 
pound M47A2, NP filled, W/O fuse or burster. Handle 
with care. Keep fires away. Dangerous placards ap- 
plied.” 


In two instances the bills of lading described the ship- 
ments as: 


“Military bombs, incendiary, one hundred pound 
M4724, NP filled, W/O burster, fuse or wire. Handle 
Carefully. Keep fires away. Dangerous placards ap- 
plied.” 


In a few instances minor variations were found in word- 
ing such as “Handle with care” instead of “handle care- 
fully.” 

[232] The tariff rate for these shipments from Ladora to 
Huntsville was the seventy-five percent exceptions rate of 

The rate for such shipments under section 22 quotation 
14-A, was $2.33. 

The tariff rate was subject to land grant deductions and 
the net tariff rate alternated with the section 22 rate so 
whichever was lower would apply. 
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The net tariff rate after land grant deductions was only 
$2.12105 and, therefore, it was the applicable rate from 
Ladora to Huntsville. 

If the railroads had not granted to the government the 
transit concession under quotation 31 series, my Exhibit 
No. 6, the rate for a shipment from Ladora to Huntsville 
unloaded and stored at Huntsville and later reshiped to 
Charleston would have been $2.12105 plus $1.06507, or a 
total of $3.18612. 

However, section 22 quotation 31-C, page 57 of my 
Exhibit No. 6—transit—provided for a through rate—sixty- 
five percent of first-class plus tariff X148 increases—of 
$2.86 per hundred pounds—not subject to land grant 
deductions—from Ladora to Charleston on the shipments 
transited at Huntsville, plus transit charge of three and 
one-half cents per hundred pounds. 

Authority for the first-class rate, Ladora to Charleston, 
is WTL tariff 107-C, plus tariff X148 increase. 

The rates to the government for these inbound and out- 
bound [233] shipments combined were only fifty-nine per- 
cent of the combined first-class rates from Ladora to Hunts- 
ville and from Huntsville to Charleston. 

Searsport, Maine shipments: ICC Docket No. 32132, the 
United States of America versus the Bangor and Aroostook 
Railroad Company, involves ninety-eight carloads of 
incendiary bombs consigned to Searsport, Maine. 

Of these thirty-nine carloads moved from Ladora, Colo- 
rato, direct—without transit en route—to Searsport, Maine, 
during the period June 15 to 20, 1944. Each such shipment 
was described on the government bill of lading as: 


“Military fireworks, bombs, incendiary, one hundred 

pound M47A2, NP filled, W/O burster, fuze or wire.” 

In several cases, plurals were used such as bursters, 
fuzes, and wires. 

Except in one instance each bill of lading contained the 


following in connection with the description: “Dangerous 
placards applied.” This one exception contained the fol- 
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lowing: “Dangerous seals attached.” In each case the bill 
of lading was stamped with the following: 

“This is to certify that the above articles are 
properly described by name and are packed and marked 
and are in proper condition for transportation, accord- 
ing to the regulations as prescribed by the [234] In- 
terstate Commerce Commission.” 

The following notation was typed on each of these bills 
of lading in the column entitled “Description of articles.” 

“Fyzes and wires for bombs in car No. MILW 
707381 DT10 shipments on orders 21505 and 21506 
to be coordinated with this shipment at P of E so that 
all material will be on same vessel.” 

Although these direct shipments were originally billed 
at rate of $2.98 the section 22 quotations 144A and 389 
rate applicable to all such direct shipments of incendiary 
bombs was $2.90 per hundred pounds. 

Applying the quotation 389 rate basis produced an export 
rate of $2.74—sixty-five pereent—which, plussed by X148, 
is $2.90 as noted. 

In the absence of this special basis, the export rate to 
Searsport would have been sixty-five percent of the 
domestic first-class rate, or $2.98. 

Because I have skipped over so much, I would like to say 
that AAR section 22 quotation 389, application to Sears- 
port, Maine, is reproduced at pages 20 to 25 of my Exhibit 
No. 7. 

The gross tariff—seventy-five percent—would have been 
$3.25, 

Twenty-three carloads moved from Marion, Ohio to 
Searsport, Maine—direct (without transit en route)—dur- 
ing the period May 10, to 12, 144. Each such shipment was 
described on government [235] bill of lading as: 

“Military, incendiary bombs—inflammable solids— 
NOS—DWG No. $2-3-428.” 
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In addition in the space for “marks,” there appeared in 
each case the following: 


‘“Two hundred bombs, incendiary, five hundred 
pound, M76 without IGN.” 


On each bill of lading there was stamped in large letters 
“Dangerous.” 

The section 22 quotation 14A rate of $1.29—including 
X148 increase of seven cents—was originally determined 
by the carriers to be applicable; however, the applicable 
rate under quotations 14A and 389 was $1.18, determined 
by taking 91.579 of the base rate of sixty-five percent of 
first-class—CFA tariff 490B, Hones’ Ice 3642—of $1.22, 
which equals $1.11 and plussing same by the six percent 
increase under tariff X148. 

This figure of 91.579 represents the relationship of the 
sixty-five percent export rate of eighty-sevencents to the 
sixty-five percent domestic rates of ninety-five cents to 
New York. 


That was the basis provided in quotation No. 389 which 


appear as part of my Exhibit No. 7. 

Nineteen carloads moved from Huntsville Arsenal, 
Alabama, to Searsport direct—without transit en route—as 
[236] to nine of which the Southern Railway was the origi- 
nating road and the remaining ten originated on the NC&St. 
L. Ry. All moved during the period from May 19 to June 
16, 1944, both inclusive. 

Each shipment was described in the government bills of 
lading as follows: 


“Military Fireworks ‘B’, one hundred pound M47A2 
bombs, NP filled, dangerous placards applied.” 


With one exception each such bill of lading was stamped 
as follows: 


“This is to certify that the above articles are 
properly described by name and are packed and 
marked and are in proper condition for transportation 
according to the regulations as prescribed by the Inter- 
state Commerce Commission.” 
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The class 65 rate under section 22 quotation 14A and 
the separate B and Ar. quotation of 205 and one-half cents, 
was applicable to these direct shipments from Huntsville 
Arsenal. 

Incidentally, I may say that that was made up of a com- 
bination of sixty-five percent first-class from Huntsville 
Arsenal to Brunswick, Maine, as per trunkline tariff 44-I, 
agent Boins ICC A-800, of sixty-five percent rate, of eight 
and a half cents, applied against first-class rate of thirteen 
cents from Brunswick, Maine, to Northern Maine Junction 
published in [237] Maine Central tariff, ICC-CC4563, and 
sixty-five percent of the first-class rate of twenty-six cents 
from Northern Maine Junction to Searsport, Maine, as 
quoted in Bangor and Aroostook Railroad, section 22 quota- 
tion No. B, which was effective May 14, 1945. 

Eleven carloads moved from Huntsville Arsenal, Ala- 
bama, to Searsport, Maine, via Southern Railway and con- 
nections during the period April 28-29, 1944, and ten 
carloads from Huntsville Arsenal to Searsport via NC&St.L 
Railway and connections on May 13-14, 1944, all of which 
originated at Ladora, Colorado and were given the transit 
privilege at Huntsville Arsenal. 

That is under quotation 31 series, my Exhibit No. 6. 

For some unknown reason the government bills of lading 
issued at Huntsville Arsenal—Southern Railway—show 
the destination as “Boston, Mass.”, obviously erroneous as 
the routing shown was “Sou. NSW PRR D&H B&M-CM- 
BAR. 

It is probable that the waybills correctly showed the des- 
tination as Searsport. In any event, all of them reached 
Searspost and were there receipted for by the government. 

All of the government bills of lading issued at Ladora, 
Colorado, covering the inbound shipments via Southern 
Railway to Huntsville Arsenal described the inbound ship- 
ments as: 

“Military fireworks, bombs, incendiary, one hundred 
pound M47A2, NP filled”. 

“Handle Carefully. Keep fires away. Dangerous 
placards applied.” 
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[238] Except, that in a few instances, the words “handle 
with care” were used instead of “handle carefully”. 

Each also contained the customary stamp certifying that 
the shipment was properly described by name, et cetera. 

Each outbound government bill of lading issued at Hunts- 
ville Arsenal by the Southern Railway described the ship- 
ments as: 

“Military fireworks ‘B’, one hundred pound 47A2 
bombs, dangerous placards applied.” 

The original government bills of lading issued at Ladora 
covering the shipments to Huntsville Arsenal via NC & St. 
L. Railway described the shipments somewhat differently, 
as follows: 

“Military fireworks, bombs, incendiary, one hundred 
pound M47.A2 NP filled W/O Burster, fuze or wire.” 

“Handle carefully. Keep fires away. Dangerous 
placards applied.” 

The outbound government bills of lading issued at Hunts- 


ville Arsenal described the shipments as: 


“Military Fireworks ‘B’, one hundred pound M47A2 
bombs, NP filled. Dangerous placards applied.” 


Each of these outbound bills of lading show stamped 
thereon the certificate that the shipments had been cor- 
rectly described. 

The section 22 quotation 31-C, page 57 of Exhibit No. 6, 
—transit—rate applicable from Ladora, Colorado to 
[239] Searsport, Maine on these shipments in connection 
with which the transit privilege at Huntsville Arsenal, 
Alabama, was exercised, was sixty-five percent of the first- 
class tariff rate—WTL tariff 107-C—plus increases under 
tariff X148, or $2.98 per one hundred pounds plus transit 
charge of three and one-half cents per one hundred poinds. 

The rate of $2.90 per one hundred pounds previously 
referred to as applicable to direct shipments from Ladora to 
Searsport—not transited—was not applicable to these 
transited shipments under quotation 31-C, page 57 of 
Exhibit No. 6, which specifically stated the basis for the rate 
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applicable; namely, sixty-five percent of the first-class rate 
in effect on May 14, 1943. See pages 60-61 of Exhibit No. 6. 

Now, I come back, Mr. Examiner, to this question as to 
whether or not these shipments involved in the Seaboard 
case ever reached Charleston. I have told you that the 
latest information I had was that they were diverted and 
stopped at Liberty Hall, which is outside of Charleston. 

I will have to investigate that. I hope to have some 
information before the hearing is over. 

Exam. Ries: Does that complete your statement? 

Mr. Tuomas: Does that conclude your statement? 

The Witness: Yes. 

Exam. Ries: We will take a ten minute recess at this 
time. 

(A short recess was taken) 

[240] Exam. Rms: Are you ready to proceed, Mr. 
Thomas? 

Mr. Tuomas: Yes, Mr. Chairman. 

Exam. Ries: Is there anything further of this witness 
on direct? 

Mr. Tuomas: Yes, sir. 

By Mr. Tomas: 

Q. Do you have anything further, Mr. Kerr? 

A. Yes. Sometime before the recess I stated that as to 
the shipments to Charleston involved in the Seaboard case 
there was some question as to whether or not those cars ever 
reached Charleston. 

I found out during the recess what the government, after 
the cars left the Huntsville Arsenal under the transfer, 
instructed that the cars be stopped at Liberty Hall, South 
Carolina, which is a short distance out of Charleston. It 
was sometimes referred to as the backup depot, but the 
Army insisted on calling it, later anyway, a storage depot. 

It was originally in the quotation 40 which covered backup 
depots, but eas taken out at the request of the Army but 
retained in the interior storage and transfer, 31 series, 
covered by my Exhibit No. 6. 

I am informed that these cars were actually stopped at 
Liberty Hall, South Carolina, and delivered to the Army 


270 


at that point, and later the same cars and contents were 
moved on to the Port of Charleston for exporation. 

I may say that that was not an unusual transaction during 
[241] the war. 

The reason for it was that very seldom do they have 
enough tracks to take care of all the stuff that may be 
moving to the port, the order being from these backup 
depots as the tracks become available and the ships can 
receive it. 

Now, according to the billing, a stop charge of $2.97 per 
ear was assessed and then a reconsigning charge of $6.93 
was assessed. Those charges were not applicable under any 
eireumstances because the reconsigning charge, as per the 
reconsigning charge of Seaboard—I have it somewhere. 

Can I file that tariff reference a little later? 

Exam. Riss: All right. 

The Wrrxess:—made the through rate inapplicable 
where a shipment, such as here involved, was actually or 
constructively placed for delivery at the destination. 

Remember, please, that the Army had instructed that the 
ears be stopped and therefore Liberty Hall becames the 
destination. 

However, to take care of a situation exactly like that, 
and at the request of the Armed Forces, the transit Quota- 
tion 31-C specifically amendment 31-C dated November 10, 
appearing at pages 71 to 73 of my Exhibit No. 6, provided 
the following rule: 


“Item 20. Freight reshipped from transit point with- 
out being unloaded (paragraph A) is permitted as 
follows: 


[242] “Freight in a car which is consigned to a storage 
point and there actually or constructively placed for 
delivery, and subsequently reshipped therefrom, as 
provided in item No. 1 hereof, without being unloaded 
also is subject and entitled to the transit privilege. On 
such shipments, at the option of the government, the 
provisions of items 13 and 19 will not apply and all 
charges accruing to, from, and at the storage depot 
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under this quotation may be allowed to follow the car 
for collection at point of transshipment or railhead.” 


Where is said items 13 and 19 would not apply, it simply 
meant they did not have to match an inbound bill with an 
outbound bill, but the reshipment in this case to Charleston 
could be on the original waybill. 

That is what was done. 

As I say, this transit quotation at the time these ship- 
ments moved allowed two transit privileges. These cars to 
Charleston had the benefit of two transit privileges, one at 
Huntsville Arsenal, one at Liberty Hall, South Carolina, on 
the basis of the through sixty-five Percent of first-class in 
effect on May 14, 1945, which would include the tariff X148 
increase, not subject to land grant, but subject to three and 
a half percent transit charge, first at Huntsville Arsenal, 
and then at Liberty Hall. 

I think that clears up the point you had in mind. I don’t 
[243] know whether I stated it or not, but I have developed 
that all of these carriers were eventually ordered into 
Charleston. 

Exam. Ries: Does that complete the direct examination 
of this witness? 

Mr. Tuomas: Yes, it completes the direct examination of 
Mr. Kerr. 

Exam. Ries: You may cross-examine. 

Cross-EXAMINATION. 
By Mr. M. Hottanper: 

Q. Mr. Kerr, all of your testimony including this sixty- 
odd page statement, and these three accompanying exhibits, 
comprising roughly five hundred additional pages, all of 
this testimony is based and hinges upon the correctness of 
your belief that what was involved in the shipments in 
litigation was in fact incendiary bombs? 

A. Yes. 

Q. Is that a fair appraisal? 

A. Plus the fact it was so represented to us all during 
this period by responsible officers of the Army and Navy. 

If you read my testimony you will find that they dictated 


with rare exceptions the list of commodities that went not 
only into the exceptions, but went into the rate quotations 
144 and went into the transit quotations 31 series. 

Q. If they were wrong, in other words, if they misled you 
as to what actually was involved in the shipments so that in 
fact it turns out that these shipments did not, could not 
properly [244] be charged as incendiary bombs, would you 
say that all of your testimony today — 

A. If it was shown that it was wrong? 

Q. If it was shown, yes, Mr. Kerr, that the Army people 
were wrong in telling you that what was involved were in- 
eendiary bombs? 

A. Well, it would be pretty hard to convince me because 
I think the Army and Navy people knew a whole lot more 
about what they were shipping than the Department of 
Justice. 

Q. Are you familiar with the general proposition that in 
determining the proper transportation classification for 
goods moving by rail carrier it is the actual character, the 
true character of the commodities shipped, rather than a 
description on the bill of lading which is controlling? Are 
you familiar with that general proposition? 

A. Yes. I don’t follow you one hundred percent. 

Q. Would you restate the principle? 

A. Wait a minute. Because in the classification as well as 
in the rates we made for the government they applied on a 
long list of commodities which they themselves gave us, 
varyind degrees of risk, varying degrees of value, but they 
wanted them all in one group, and that is what they got. 

That is not peculiar to the examination of explosives 
items. You will find it as to many other things, such as 
canned goods. The same rating will apply on a can worth 
afew [245] cents per can as well as a can of something else 
that is worth many times two or three cents per can. 

Q. Mr. Kerr, you are probably familiar with the fact that 
before a steel aerial bomb case, filled with thickened 
gasoline—— 

Mr. Tuomas: Filled with what? 

By Mr. M. Hottanpez) : 
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Q. Thickened gasoline—— 

A. You want me to assume that it is thickened gasoline? 
I can’t assume that. 

Q. Well, I will address this to you in your capacity as a 
rate expert, as a hypothetical question. 

Assuming what was shipped was a steel aerial bomb 
case, filled with thickened or solidified gasoline, but lacking 
a white phosphorus igniter charge and also lacking an ex- 
plosive TNT charge and lacking still further a fuse which 
would serve to detonate both the burster and the igniter, 
assuming those facts, and with the additional components 
lacking, would you agree with Mr. Flint’s testimony this 
morning to the effect that the shipments of only the aerial 
bomb cases with the thickened gasoline constitute less of a 
hazard from a transportation point of view than the ship- 
ment of the completed end product, including the igniter, 
white phosphorus? 

A. Your question is very involved. Is it the last part you 
want me to answer? 


I told you that we knew from the time we put in these 
[246] rates and this list of commodities was given that 
there was a wide degree of risk and wide degree of value— 
we knew that all the time. 


I would assume, yes, that probably it was a little less 
risky than something else, but I don’t take your assumption 
that it was just gelled gasoline. 

Q. In other words, you agree with Mr. Flint? 

A. Merely on that one point that it might be a little less 
risky. 

Exam. Ries: Let the witness answer the question, Mr. 
Hollander. 

The Witness: I think I have answered it. 

By Mr. M. Hottanper: 

Q. Are you finished with your answer? 

A. Yes, but I want to make sure that your question 
didn’t involve the question as to whether it would be a 
shell casing with gasoline that became simply a container 
filled with gasoline entitled to the gasoline rate. 
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I tried to follow you. 

Q. You certainly are privileged to complete your answer 
if you are not satisfied with it. 

A. I say the question was rather long and involved. That 
latter part I have answered. 

Q. Are you familiar with the fact that the Bureau of 
Explosives and the Bureau for the Safe Transportation of 
Explosives and other dangerous articles has ruled that the 
items involved [247] in this particular litigation are not 
subject to the burean’s rules on explosives and other 
dangerous articles. 

A. I am not safficiently familiar with it to answer your 
question definitely. It has little bearing on what we did, 
the railroads did, in the way of establishing rates and 
transit privileges on ammunition including incendiary 
bombs, whether or not they had fused and bursters in them. 

We knew, of course, that these regulations were ap- 
plicable to the extent something was published on one of 
those items. 

Q. My question was simply whether or not you were 
aware of the ruling of the Bureau of Explosives that the 
items shipped in this particular litigation were not subjec 
to, are pot within the purview of the Interstate Commerce 
Commission’s regulations on explosives and dangerous 
articles? 

A. If they made such a ruling I am not sufficiently famil- 
iar with it to answer your question definitely. 

Q. You don’t know? 

A. I can’t answer; not exactly I don’t know. I have heard 
something about it, but I can’t tesify about it. 

Q. Supposing it had been established to your satisfaction 
that the bureau has so ruled, would that fact in any way 
cause you to reconsider your conclusion that the items 
shipped in this particular litigation were, as you described 
them, incendiary bombs? 

A. It would not change my opinion one bit. They would 
still [248] be incendiary bombs, a commodity on which we 
established the rate for the government. 

Q. Are you aware of the fact that item 1800, which is the 
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generic heading for each of the subdivisions, including item 
1820, which in terms covers true incendiary bombs, incor- 
porates by reference the regulations of the Interstate Com- 
merce Commission concerning explosives and other dan- 
gerous articles? 

A. It incorporates by reference to that chart, but that is 
applicable only to the extent that one of those regulations 
covered one of those commodities in that list. 

There might be commodities in that list that would not 
necessarily be covered. 

Mr. M. Hottanper: I have no further questions. 

Exam. Riss: Is there any further cross-examination? 

Any redirect? 

Mr. Tuomas: No. 

Exam. Ries: Is there any objection to the documents 
marked for identifications Exhibits 5, 6, and 6? 

Mr. M. Hottannver: I don’t know if it is appropriatefor 
me now to renew the objection I made earlier today. We, of 
course, do object to all of these materials on the ground 
that each of these exhibits deals with section 22. 

No problem at all can possibly be reached so far as the 
section 22 quotation is concerned unless the commission ac- 
cepts the carrier’s own contention and rejects the govern- 
[249] ment’s contention with respect to the applicability 
of item 1820. 

We believe that this is the issue. They are all germane 
to that issue. 

As I said before, I am ready to concede that if item 1820 
is the proper one to apply, section 22 cuts across. 

Exam. Ries: That is the only objection you have? 

Mr. M. Hottanper: Yes, your Honor, that is the only 
objection. 

Exam. Riss: If that is the only one, the exhibits marked 
for identification Nos. 5, 6, and 7, will now be received in 
evidence. 

(Exhibits Nos. 5, 6, and 7 were received in evidence) 

Exam. Ries: You are excused, Mr. Kerr. 

(Witness excused) 

Exam. Ries: Call your next witness. 
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Lours F. Fisser, was called as a witness and, having been 

first duly sworn, was examined and testified as follows: 
Dmect Examination. 
By Mr. Tuomas: 

Q. Would you state your full name, please? 

A. My name is Louis F. Fieser. 

Q. Have you a prepared statement for this hearing, Dr. 
Fieser? 

A. Yes, Ihave. 

[250] Q. Will vou proceed, then, with your statement. 

A. I took the B.A. degree at Williams College in 1920 
and the PhD degree at Harvard in 1924 and subsequently 
studied in Germany and England. 

I joined the staff of the Department of Chmmistry at 
Harvard in 1930, and was appointed Sheldon Emery Pro- 
fessor of Organic Chemistry in 1937. 

In 1939 I was elected Fellow of the National Academy of 
Science. 

I am the author or joint author of an advanced mono- 
graph and of three books on organic chemistry which are 
used as texts in many colleges and universities in this 
country,, England, and India, and which have been trans- 
lated into German, Spanish, Italian, Japanese, Hebrew, and 
Russian. 

I am currently consultant to Merck and Company and to 
Arthur D. Little, Inc. 

I understand that most of the bombs involved in these 
proceedings were M47 bombs filled with Napalm gel pre- 
pared by adding Napalm thickener to gasoline. 

In outlining my experience with Napalm and with the 
M47 bomb, I will refer during my testimony to defendant’s 
Exhibit No. 8, prepared by me or under my supervision. 

During the period from October 1940 to August 1945 I 
directed research at Harvard for the National Defense 
Research committee of the Office of Scientific Research and 
Development [251] on a number of projects involving in- 
cendiary munitions, including those about which I am here 
testifying, and on certain projects on medicinal chemicals. 
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Our most important contribution was the discovery of a 
thickening agent for which I coined the name Napalm. 
Napalm thickener is a granular powder consisting of the 
aluminum soap of a mixture of acids of two types, one 
exemplified by naphthenic acid, from petroleum, or by oleic 
acid, from olive oil, and the other exemplified by lauric acid, 
from coconut oil. 

When the powder is stirred into gasoline, it produces a 
gel. The mixture of napalm powder and gasoline produces 
a chemi chemical reaction which results in a new end pro- 
duct that is different from either component. This new end 
product is called napalm gel. It is strong and tough and 
retains its original character when chilled to forty degrees 
Fahrenheit,—as in an open bomb bay—or when exposed to 
tropical heat—one hundred fifty degrees Fahrenheit—or 
when ignited. 

It is trong enough to withstand an explosive wave suffi- 
cient to open a bomb, and hence is scattered in the form of 
large, burning globs of great destructive potency. 

It seems to me it might be of interest to see what we 
are talking about here. 

I have a couple of small bottles of napalm gel, one a 
twelve percent solution, the other a five percent solution. 
[252] So that the people here can see, I have a larger 
sample of about twelve percent gel. I show you this 
because— 

Mr. M. Hottanper: Would you tell us what you mean by 
twelve percent solution? 

The Wrirness: Twelve percent of napalm powder and 
eighty-eight percent of gasoline by weight, approximately. 

Would you call this a liquid or a solid? It is hard to say. 

You will notice after a while it flows, it flows slowly. 

Exam. Ries: Does it flow under heat? 

The Wrrnerss: No, it retains the same consistency over 
a wide temperature range. It stays sticky when it is burn- 
ing. That is the great advantage of it. 

Sheets 1 to 12 of this Exhibit contain a copy of patent 
No. 2,606,107, issued by the United States Patent Office, 
covering incendiary gels, on my application, filed Nobember 
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1, 1943, and assigned by me to the United States as repre- 
sented by the Secretary of War. This is the basic patent 
coverage, of course, for napalm gel. 

Napalm gel was used extensively in World War II as 
filler for the M47 scatter type bomb and for the M69 tail 
ejection bomb. 

It also proved ideally suited as fuel for flame throwers, 
for it increased the range about three-fold, and it was used 
in the sabotage pocket incendiary which we developed for 
the [253] Office of Strategic Services, and some other 
similar munitions. 

My research group also developed an improved burster 
consisting of a small charge of high explosive and a column 
of white phosphorus. The burster was a great improvement 
over a burster of black powder and magnesium developed 
by Chemical Warfare Service. 

Our burster was adopted for the M47 bomb—M13 burs- 
ter—and modified versions were used for the five hundred 
pound “goop” bomb, M76. 

A general description of the part played by American 
chemists in winning World War Ii is as recorded in sheets 
13 to 14, which is a quotation from an article by the late 
Honorable Robert P. Patterson, Secretary of War, which 
appeared in the April 25, 1946 issue of Chemical and 
Engineering News, entitled “The Chemists’ Military 
Horizon.” 

On sheets 15 to 17 are photographic copies of certain 
pages from a book by James Phinney Baxter entitled 
“Scientists against Time”, which dr. Vannevar Bush, 
Director of the Office of Scientific Research and Develop- 
ment during World War II, described in the foreword to 
the book as “official history” of the office. The book is 450 
pages long and is broken down into the following six parts: 

Part one, the Race for superiority in new weapons in 
the Second World War. 

[254] Part two, New Weapons and devices. 

Part three, Chemistry and the war. 

Part Four, Military medicine. 

Part five, Man and machines. 
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Part Six, The Atomic Bomb. 


There are three chapters in part three, Chemistry and 
the War, as follows: 


Chapter XVII, New Explosives and Propellants. 
Chapter XVIII, Why not Gas. 

Chapter XIX, Smoke, Incendiaries, and Flame 
Throwers. 


The photostated pages 289-293 are from that last named 
chapter. 

By Mr. THomas: 

Q. Dr. Fieser, I notice that the sample in the large one 
is now, I will say, falling. Would you call it flowing or 
running? 

A. Yes, it flows slowly. You can see the tough character 
of that material. It is unlike anything else I have ever seen. 

Q. Will you continue, then, with your statement? 

A. The efforts of the National Defense Research Com- 
mittee in the development of Incendiary Bombs during the 
World War II period, and the official recognition of the 
part that our Harvard group played, are described in those 
pages. 

History of napalm: My first assignment under the 
National Defense Research Committee, starting in October 
1940, was a research on explosives. I was then shifted to a 
project on poisonous gasses, but, while waiting for installa- 
tion of the [255] special laboratory facilities required, I 
volunteered to investigate the military potentials of a 
product known as Synthetic Drying Oil—SDO—which, in 
the course of manufacture, had given rise to disastrous 
fires and explosions. 

We eventually decided that SDO has no value as a muni- 
tion, but in working with the material we had noticed that 
the mobile liquid on exposure to air picks up oxygen and 
forms a sticky gel. 

We destroyed these gels by lighting them with a match, 
and so had the idea of a bomb that would distribute large 
globs of sticky, burning gel which would be splattered 
against walls, into corners, under tables, et cetera. We made 
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improvised bombs in tin cans and thought the performance 
was very promising. 

I then visited Edgewood Arsenal and Washington and 
found that there was an urgent need for development of new 
incendiaries. 

During World War I incendiary bombs were used with 
enough success to invite development of more effective 
incendiaries. The services had available the one hundrd 
pound general purpose—GP—bomb body, but there was an 
urgent need for a good incendiary filling before that could 
be used effectively as an incendiary bomb. 

From the outset I thought that this GP bomb body or 
shell might be provided with an incendiary gel filling and 
so made into [256] an effective bomb. 

I promptly received approval from NDRC to cancel the 
proposed work on vesicants and to concentrate instead on 
incendiaries. 

My group was the first of several NDRC groups to 
supplement and cooperate with the army’s efforts on incen- 
diaries. Our early work benefited considerably from a 
series of visits by Major Rambaut of the British Air Minis- 
try, who had played a part in the development of the 
British magnesium bomb. 

Following his suggestion, we devised a test method for 
evaluating the relative effectiveness of an incendiary 
material by measuring the weight of wood destroyed by a 
given volume of the material when burned in a standard 
wooden structure. We found the SDO gels to be of only 
moderate effectiveness, and established that the Chemical 
Warfare Service’s thermit bomb, though the appearance is 
rather striking, is of hardly any incendiary effectiveness. 
Our advice to discard the thermit bomb was eventually 
heeded, but only a year later after several million worthless 
bombs had been manufactured. 

We then found that raw rubber—unvulcanized—can be 
dissolved in gasoline to produce a strong gel of high 
destructiveness. We filled M47 cases received from Edge- 
wood Arsenal and fired them statically behind the Harvard 
stadium. Numerous burning tests established the optimum 
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concentration of rubber and the best types of gasoline. 
[257] When the performance seemed satisfactory, we 
made color films of firing and burning tests and showed 
them to the military personnel in Washington and at 
Edgewood Arsenal, where bombing tests eventually con- 
firmed the conclusions from static tests. 

On November 27, 1941, I supplied by telephone to Colonel 
Barker, then Chief of Chemical Warfare Service, recom- 
mendations for filling with rubber gasoline gel ten thousand 
M47 bomb cases enroute to Manila. The shipment never 
arrived, for the Japanese struck at Pearl Harbor on 
December 7. 

It was at once evident that our country was completely 
shut off from supplies of natural, raw rubber. 

I well remember that at the opening of the Chemical 
Warfare Service Lzboratory at Massachusetts Institute of 
Technology, a few days after Pearl Harbor, Colonel Barker 
said to me, “Now find us something to use in place of 
rubber.” 

Actually, the early elimination of rubber proved to be a 
blessing. When submitted to suitable tests, rubber gasoline 
gel turned out to lack adequate stability. On long storage, 
or when agitated or submitted to pressure, these gels 
separate to fluid gasoline and a sludge of rubber. 

Another fortunate circumstance was the insistence of 

Chemical Warfare Service that the “rubber substitute” be 
a thickener that need merely be stirred into gasoline to 
produce a finished gel. 
[258] The original plan was to ship bomb cases, gasoline, 
and thickener separately to a bomber base and to have 
military personnel prepare the gel and fill the bombs in the 
field. That this decision was later reversed, is evident from 
the fact that we are gathered here today to consider ship- 
ment of bombs filled by manufacturers or in arsenals. 

The requirement that the thickener be adaptable to filling 
bombs in the field led us to discard agents which gave 
promising gels, but with which preparation of the gel 
required use of heating kettles, mixing machines, or other 
plant equipment. 
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Napalm, discovered after trial of numerous metal soaps 
and mixtures, met the field filling requirements and, in 
consequence, was later found useful for flame throwers and 
for belly tanks, where the mixing actually was done in the 
field. 

Numerous metal soaps and mixtures of various materials 
were tried and found lacking in one or more respects for 
use in filling incendiary bombs. 

Many materials in fairly common use have some of the 
desired characteristics, but lack others, for this purpose. 

Our own tests convinced us that napalm adequately met 
all the requirements, high incendiary effectiveness, stability 
to heat and to cold, stability to vibration and to pressure, 
touchness, et cetera. 

However, napalm was soon in competition with thicken- 
ers [259] developed by other NDRC contractors, namely, 
with duPont’s Im (isobutyl methacrulate), and with Stand- 
ard Oil Development’s formula 122. 

Numerous bombing tests conducted at Edgewood Arsenal 
early in 1942 were inconclusive because the target was 
Marvland mud. 

In cooperation with Chemical Warfare Service personnel 
and with representatives of duPont and Standard Oil, I 
participated in these tests as well as in more significant 
ones conducted in May, June, and July 1942 in Alabama, 
Indiana, and New Jersey. 

Bombing tests at the Huntsville Arsenal, Alabama, in- 
volved dropping bombs with the three fillings on settlers’ 
huts and firing bombs statically in similar structures. 

Better structures were available at Jefferson Proving 
Ground, North Vernon, Indiana, where Ordnance had taken 
over 2 large area that included a number of former village 
and farm building groups which servedas ideal targets for 
B25 bombers and dive bombers. 

The napalm filled bombs performed very well, but so did 
bombs filled with duPont’s IM gel. Standard Oil’s formula 
122 was eliminated from further competition because of 
inadequate touchness and stickiness. 

Final competitive tests between IM and napalm were 
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made at the Standard Oil Development plan at Bayway, 
New Jersey, with statically fired M69 tail ejection bombs 
fired into [260] standard test structures of wood. 

My entire group worked through the day and half the 
night conducting and observing the tests, and we all thought 
that napalm had done the best. 

However, the official decision rated duPOnt’s IM first 
and napalm second. 

The IM thickener was in production for several months 
before a serious fault became recognized; the gels are 
unstable in the same way that rubber gasoline gels are 
unstable and tend to break down under agitation or shaking. 

A quick change to napalm was made, and the napalm 
gels proved fully stable and entirely satisfactory. 

Samples made in my laboratory in 1942 still appear to be 
as good as ever. 

By the end of the war, production had reached a scale of 
seventy five million pounds of thickener per year. That is 
just the powder. 

I recall an incident toward the end of the war which 
has some bearing on the present proceedings. I was visited 
by a group of British officers charged with the problem 
of sorting out about four million M69 bombs shipped to 
England, some filled with napalm and some with IM, but 
without any identifying markings. 

Examination of samples cut open for inspection showed 
that under the vibration of overseas shipment, the IM gels 
had [261] invariably “turned to water”, ie., to gasoline. 

The problem was to identify IM filled bombs without 
opening them so that they could be discarded and the 
napalm filled bombs salvaged. Bombs filled with IM gel 
which had thus turned into unthickened gasoline would 
burn with an explosive flash, but lacked the characteristics 
which napalm gel had of scattering and sticking to the 
objects to be burned and burning vigorously for a long 
period so that the objects would be more likely to catch 
on fire and burn. 

Such bombs, IM bombs, were thus regarded by the 
military experts as of such negligible value for starting 
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fires that they were scrapped and not expended on targets 
im Germany. 

Deseription of bombs shipped: The bomb here involved, 
the M47, was much like the regular one hundred pound 
general purpose bomb. The shell of the M47 bomb was 
about four and one-half feet long and eight inches in 
diameter. It was made of sixteen gauge steel, which means 
that it was about one-sixteenth of an inch thick, or not 
much thicker than the tin sheet of a tin can. 

Much thicker shells were generally used for explosive 
bombs. The thinner shell made the M47 considerably less 
safe to handle and transport than if the shell had been 
thicker. 

I had occasion to observe the operations in the construc- 
tion of the M47 at the Noblett-Sparks plant at Columbus, 
Indiana, [262] which was one of the prominent manufac- 
turers of the bomb shells, because I had called on Mr. 
Edmund Ludlow of Noblett-Sparks for cooperation in the 
design of the white phosphorus burster. 

After several consultations at Columbus and at Cam- 
bridge, this company manufactured to our specifications 
several dozen bursters for trials in various bombing tests 
that eventually led to adoption of this item. 

In practice, the burster and fuse were shipped separately 
from the M47. For assembly, the burster was screwed into 
the well of the bomb and the fuse was snapped in place. 

The M47s as shipped, contained as filling a gel made from 
115 parts by weight of napalm powder and 88.5 parts of 
gasoline, e.g., about one part to eight parts. Sheets 18 to 
21 contain the official Chemical Warfare specifications 
entitled “Oil, Incendiary, NP, Type 1.” 

Fate of M47 in a fire. If an M47 bomb, without burster 
or fuse, but filled with napalm gelled gasoline, were in a 
fire resulting from a railroad wreck, it would certainly 
burst open and eject the contents. 

Addition of a small amount of napalm to gasoline,—e.g., 
one part to eight parts—has a negligible effect on the flash 
point and hence napalm gel is just about as flammable as the 
gasoline from which it is made. 
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The effect of napalm on the vapor pressure or the vola- 
tility [263] of the gasoline also is negligible. 

Napalm has a fairly high molecular weight, about six 
hundred, and is present in the gel as a polymer of very 
high molecular weight. Hence the likelihood that a napalm 
filled M47 bomb would burst in a fire can be estimated from 
the known properties of gasoline. I estimate the internal 
pressure that the M47 bomb would withstand as being in 
the range between three hundred and three hundred fifty 
pounds per square inch—psi. 

The itnial requirement to manufacturers of the M47 
bomb case was that the bomb, immersed in water, be sub- 
mitted to an air pressure of one hundred psi without 
leaking. 

Later, routine inspection of napalm filled bombs revealed 
so many leakers that a more exacting test was specified, a 
hydraulic test in which hot—one hundred to one hundred 
twenty-five degrees Fahrenehit—oil was run into the bomb 
at a pressure of three hundrd fifty psi. 

Manufacturers found this test too hard to meet, for the 
bombs often began to swell at just about this pressure. 
Consequently, the requirement was backed down to three 
hundred psi. 

That is why I set the critical temperature beyond which _ 
you cannot go, or the thing will explode, is around three 
hundred to three hundred fifty pounds per square inch. 

Now, the vapor pressure of gasoline we know, and we 
know how it increases with temperature. Here is a chart 
[264] showing a temperature—— 

Exam. Ries: Just a minute, Doctor. You are referring 
to a chart. That is a part of the exhibit? 

The Witness: That is part of the record. This is page 
22. Here is the temperature. Here is the pressure. 

By Mr. THomas: 

Q. Will you wait just a second until the Examiner gets 
the page? 

A. As you increase the temperature the line shows the 
way in which the vapor pressure increases. 

Now, the temperature of a wood fire is around twelve 
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hundred degrees Fahrenheit, or a charcoal bricket fire. 
You certainly get that temperature. 

At twelve hundred degrees you see you are way up here 
and the pressure that the bomb will stand is way down 
here. 

So we exceeded the pressure that the bomb will stand. 
We asked them to exceed the pressure that the bomb will 
stand. 

Exam. Riss: When yon say ‘‘withstand the pressure”’, 
what do you mean by that? 

The Wrrsess: It won’t explode, it will burst. It will 
open at its weakest point and spew out the contents. 

Exam. Ries: What would occur then? 

The Wrrsess: Then it depends on whether you are talk- 
ing about gasoline itself, or the napalm gel gasoline. 

Exam. Ries: Let us talk about the napalm gel. 

The Wrrxess: That, in the case of the napalm gel it is a 
[265] sort of combination of what you get from a scatter 
bomb, a flame thrower, and a tail ejection bomb. 

The thing is going to open at some seam and maybe this 
stuff will squirt out and be ejected for maybe fifty yards 
or until it comes up against some obstruction like a box- 
car or something there where it can start a fire. 

This is a very great feature of napalm and, of course, it 
makes it a very great hazard in the case of the bombs that 
were shipped across the country. 

I am pointing out that if they were exposed to a fire or 
a railroad wreck, that they would certainly open. They 
could not withstand the pressure that develops at this 
temperature. 

Then they would expel the contents in a varied way, 
which is very effective in starting fires and which is not 
duplicated by what you get from gasoline. 

Examiner Rres: All right, you may proceed. 

The Wirxess: You can figure it out so that the bomb 
would burst because of the liquid expansion of the gaso- 
line, but it is an obvious point that I won’t belabor. 

Next I would like to consider napalm versus gasoline— 
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By Mr. Tomas: 

Q. Did you read on page 12 the paragraph in the middle 
of the page, Doctor? 

A. Yes. We pointed out that the inspection test or 
requirement was changed, the specifications for test were 
changed because the military people found leakers, found 
some of these [266] bombs were leaking. 

This may seem odd, and impossible if some of this stuff 
is solid, but this stuff does have the ability to throw. 

In this connection I might mention that napalm gel not 
only will leak or ooze out of a very small, pinpoint hole, 
or break in the bomb container, but also that very hazard- 
ous vapors may leak out even when no break or hole is 
discernable, and thus permeate the wood and the box in 
which the bomb is shipped and even parts of the railroad 
boxcar itself. 

These leaking vapors and the wood they permeate are 
quite susceptible to fire and obviously increase the hazard 
substantially. 

The vapor pressure of gasoline, or of napalm gelled 
gasoline, increases rapidly with temperature, as shown in 
the following table. 

Q. You have discussed that temperature chart on the 
next page? 

A. Then I want to discuss napalm versus gasoline, be- 
cause the purpose of putting this napalm into the gasoline 
was really not to make it safe to ship this across the coun- 
try, as has been alleged. 

The purpose of putting this in was to make it very haz- 
ardous and very destructive when it burns and of great 
military value. 

Of course, it would have been silly if the gasoline to 
[267] begin with was more hazardous than napalm. So let 
me just consider this point: Napalm versus gasoline. 

The bursting of an M47 from internal pressure developed 
in a fire must be very similar to the way it opens from the 
pressure of a black powder magnesium charge in the 
burster tube. 

I observed this latter phenomenon in the course of our 
development of a more effic ient burster in which the casing 
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is opened evenly along the whole length from the sharp 
explosion wave of TNT. 

Professor H. E. Edgerton of MIT took slow motion 
pictures—ten thousand frames per second—for us to 
demonstrate the difference in operation of the old and 
nes burster. Black powder produces a slowly developing 
pressure, as heat also would do, which is suddenly relieved 
by the splitting open of the bomb at its weakest point, 
which may be at a weld in the nost or tail, or at a seam in 
the side. 

Burning gel squirts out from the opening in large globs, 
or in an almost continuous rod, as from a flame thrower, 
and may be ejected for distances up to about twenty-five 


If it splatters up against a wooden wall, a box, or other 

combustible backstop, it is in an ideal position to start a 
fire, for the heat from a vertical surface then reinforces 
that from a flat surface and the fire can travel upwards on 
the vertical surface. 
[268] indeed, it is because of its quality of sticking to com- 
bustible materials and its ability to burn for a long time 
and so continue to pour in heat, that napalm gel was so 
successful as an incendiary munition. 

The contrasting behavior of a bomb filled with un- 
thickened gasoline will be demonstrated later by an experi- 
ment, but I can describe it from experiences in the tests at 
Jefferson Proving Ground mentioned above. 

M47s filled with napalm gel and with IM gel were trans- 
ported by truck for about twenty miles and then fired 
statically in farm buildings. When a napalm bomb was fired 
in a large barn, we soon saw fire pouring out of windows, 
doors, and cracks in all visible parts of the barn, and in less 
than ten minutes, the roof collapsed, and the fire leapt to a 
fairly distant farm house, and from there to another barn. 

AN IM bomb was then fired in the nearly identical barn of 
a second farm, but it was a complete failure. 

We later could infer that the gel had broken down during 
the trucking and that the bomb when fired contained merely 
unthickened gasoline. 
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There was a loud explosion and a terrific flash of fire, but 
within less than a second the flame was out and the barn 
was hardly scorched. 

Unthickened gasoline is simply atomized, and the vapor 
[269] burns with an explosive flash, a flash burn, and has 
much less chance of starting a fire. 

Mr. M. Hortanver: At this point I have to object. J 
notice that the next sentence states that there is a five hun- 
dred pounder filled with PT1 involved in these cases. I 
don’t believe any of the evidence so far adduced would tend 
to support the assertion that there are five hundred PT1 
filled bombs involved. 

Mr. THomas: Mr. Examiner, the evidence shows on the 
bills of lading the five hundred pound shipments of the M76 
type. The evidence introduced by Mr. Flint shows the kind 
of loading used in the M76 bomb from the government 
materials and pamphlets as being the PT1. 

Mr. M. Hottanver: I don’t think that Mr. Flint’s testi- 
mony was to the effect that a five hundred pounder neces- 
sarily had to be filled with the PT1 mix. I am quote 
confident that was not his testimony. 

Exam. Ries: Do I understand you to say, Mr. Thomas, 
that some of the bills of lading show bombs filled with this 
PT1? That is your statement? 

Mr. Tuomas: On the face of the bills of lading. I am 
not sure they say PT 1. On the face of the bills of lading 
they show M76. 

The information on Mr. Flint’s exhibit, from No. 4, I 
believe, it is, from the gOvernment manuels, describes the 
M76 [270] bomb, describes the filler and the fact that the 
filler used in the M76 bomb was the TP1. 

That is our understanding and backed up by that evi- 
dence. 

Exam. Rms: Were M76 bombs shipped, too? 

Mr. Tuomas: Yes, sir; and the bills of lading so show. 
They are included in particular, Mr. Examiner, in the Ban- 
gor and Aroostook case. 

I am not sure they are in the other cases, but they are 
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in the batch of bills of lading in the Bangot and Aroostook 
case. 

Exam. Riss: Do you agree, Mr. Hollander, that M76 
bombs were shipped? 

Mr. M. Horzasver: Yes, there were M76 bombs shipped, 
but I disagree that they were filled with anything but the 
NPFiller. 

Exam. Ris: You also disagree, then, with the bulletin 
in Exhibit No. 4, showing that M76 bombs were filled with 
PT1 asa filler? 

Mr. M. Houtaxpver: I don’t know that the bulletin so pro- 
vides. I haven’t had a chance to examine it. 

Exam. Riss: Can we be referred to that, Mr. Thomas, 
right now? 

Mr. Tuomas: Yes, we can check it up. I am not sure I 
can put my finger on it right now. 

Mr. M. Hortaxver: It has been assumed and as the 
Supreme Court says in its opinion, that this case involves 
aerial bomb [271] cases filled with napalm gel. 

I don’t feel it would be appropriate for us, frankly, to go 
beyond that. 

Exam. Rus: I can’t go with that agrument, Mr. Hol- 
lander. That case has been sent back to us to determine the 
applicable rates on what was shipped, so I am not at all 
receptive to that statement, as to what the Supreme Court 
found. 

Apparently they didn’t go into the case on this anyway. 

Mr. M. Houtasver: The parties’ briefs in the Supreme 
Court, both parties, assumed that this is what was actually 
involved, steel bomb cases filled with napalm gel. 

Not only the petitioner’s, but the brief for the respondent 
in the case. 

Now, I think we are going far beyond what is formerly 
conceived to be involved in this litigation. 

Exam. Ries: I don’t know about that. 

Mr. Tuomas: As a matter of fact, the government from 
time to time has made references in the course of this pro- 
gress of these cases, to napalm gel or other incendiary 
fillings. 
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Now, our information, as we find it, is that this PT was in 
it. We get the best information from the government, of 
what is involved. 

Exam. Ris: Do you have this citation of the PT1? 

Mr. Tuomas: I don’t have it right here. 

The Wrrness: Mr. Examiner, my testimony may have 
some [272] bearing on this—— 

Exam. Riss: Just a minute. 

Mr. M. Hoxtztanver: I have been advised, Mr. Examiner, 
and I would like to check into this, by one of my colleagues 
from the Chemical Warfare Service, that M67 bombs were 
filled in part with PT1 rather than napalm. I should like 
that opportunity to check that further in which event, of 
course, I will withdraw my objection. 

Exam. Ries: I will permit this witness to continue his 
testimony. 

The Wrrness: I can testify to this point because I am 
going to describe the early history of the five hundred 
pound bomb and we tried napalm in it and it did not work 
as well. 

The M76 type of incendiary bomb: I am familiar with 
some of the developments which concern the other type of 
incendiary bomb involved in these cases—the M76, a five 
hundred pount filled with TP1, a gasoline gel magnesium 
misture. 

My group at Harvard was responsible for the invention 
of the napalm type, as I have testified, and because of this, 
and because of our experience with incendiaries generally, 
I was asked by General Kabrich of the Chemical Warfare 
Service, to contact the Permanente Plant at San Jose, 
California. That plant was operating a process for the 
production of magnesium at the rate of fifty to sixty tons 
a day by a process that afforded an intermediate form of 
very finely divided [273] magnesium. This was to pyro- 
phoric and dangerous to handle that in the process they 
wetted it down with heavy oil to produce what they call 
goop, that could be transported from one part of the plant 
to the other with comparative safety if they handled it 
carefully. 
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I might point out that when I say wetted it down, with 
oil, you should not get the idea that there is any water 
there because this goop will actually take fire water. That 
is another hazard. 

The Chemical Warfare Service thought that this material 
might have some potentialities as an incendiary. They 
asked me to go and contact Permanente and investigate 
this possibility and, if possible, help with constructive 
suggestions. 

I flew out to California in the first week of May 1943 at 
the request of the Chemical Warfare Service. I spent one 
day at San Jose and obtained information about their ma- 
terial and outlined a program of exploratory research for 
them to conduct on the adaptation of this material to incen- 
diaries, which they promptly did. 

I flew out again two weeks later and by that time I had 
arranged for them to receive M47 bomb cases and they had 
filled these with goop and various formulations, and they 
conducted firing tests in the period May 30 to June 3, 1943, 


which I witnessed, and advised them about future develop- 
ment. 


Then on June 28, 1943, was the first demonstration at 
[274] Edgewood Arsenal in which Permanente goop was 
used as a filling for a one hundred pound bomb. 

On August 24, 1943, they put on the first demonstration 
of a five hundred pound bomb using goop, the forerunner 
of the M76. 

I witnessed these two tests along with Mr. Henry Kaiser, 
and advised Edgewood Arsenal and the ermanente group 
the best I could, and that was essentially my part in tho 
development of PT1. 

I understand that later it was found feasible to increase 
the destructive power of the M76s by using more gasoline 
gel in preparing PT1 as the filler. 

Sheets 23 to 27 contain the official Chemical Warfare 
specifications entitled “PT1 incendiary mixture”, dated 
December 14, 1943. 

Attention is called particularly to paragraph E-2 which 
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shows the component parts and the weight of each. It will 
be noticed that twenty-seven percent of the mixture was 
gasoline. This was in addition to the five percent for petro- 
leum items. 

Paragraph H-4-A sets forth the mixing instructions. 
Sheet 28 contains the Chemical Warfare Service’s author- 
ized change No. 1167, dated June 1, 1944; which shows that 
gasoline component was increased to thirty-two percent. 

My previous testimony as to the M47 incendiary bombs 
and the napalm gel with which those bombs were filled 
applies [275] largely to the M76 type of incendiary bomb 
and to their PTI filler also. 

The M76 bombs presented an additional hazard during 
handling and transportation caused by the large proportion 
of magnesium used in the mixture, since fine magnesium 
particles can take fire on contact with water. 

It will be seen from the official Chemical Warfare specifi- 
cations that forty-nine percent of the mixture was crude 
magnesium dust paste and another ten percent was coarse 
magnesium. These percentages were not reduced even when 
the gasoline component, as stated, was increased from 
twenty-seven percent to thirty-two percent. 

The next section describes tests that I made and a photo- 
graphic record that I made of them. 

Now, these are fairly simple tests, but they are experi- 
ments and I am a scientist and believe in the things that 
you find out by careful experiments and I think others can 
be convinced by such experiments. 

Now, it is awfully hard for a person that has had no ex- 
perience with materials like this to appreciate the differ- 
ence between this material and gasoline as an incendiary. 
So I attempted to make some comparisons of gasoline, the 
same gasoline thickened with napalm powder. I use the 
dame volume of each, first put them in pans and burn them 
to see how they perform. 

By Mr. Tuomas: 


Q. Is that the part you describe in your next testimony? 
[276] A. Yes. I am just describing them briefly. 
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Then I take even parts of gasoline and napalm and put 
them im identical boxes and light them and see what hap- 
pens. 

Then, in order to simulate what might happen if one of 
these big M47s got im a fire in a railroad wreck, I take some 
small cans. I can’t fire many big bombs around my uni- 
versity these days. 

I take Some small cans and fill one with gasoline and 
another with napalm gel and to have a reproducible kind 
of fire I use a charcoal grid, the same as you use for cook- 
ing steaks outdoors, make a charcoal fire there, put a can 
on there and see what happens. 

Now, I was convinced by seeing what happened, and I 
think that your Honor would be convinced, might be con- 
vinced, too, if you sat and looked at these tests. 

I guarantee the authenticity, there are no shenanigans. 

As a matter of fact, I had a couple hundred witnesses, 
boys hanging out of the laboratory windows to see what 
was going on and see the pop. 

Without trying to convince you by words, I would just 
like you to see, to permit me to show you the movie. 

Mr. Tuomas: We have the movies and we have a descrip- 
tion here, from Dr. Feiser. 

I wonder if you would go ahead here with the description 
here in connection with the still photographs and 
[277] then we have the movies to show. 

The Wrrsess: What is your pleasure? 

Exam. Ries: Do you know it is practically five o’clock. 

(Discussion off the record) 

Exam. Ries: All right. 

Mr. M. Hortaxper: Mr. Examiner, it seems to me when- 
ever there is an experiment of this sort it is difficult 
enough to try to appreciate the various controlled condi- 
tions under which the experiment is conducted when it is 
conducted, in your presence, but if we are going to get the 
second-hand through film, I think it is highly objectionable. 

I would have no objection if the Doctor would bring his 
equipment right into this examining room. I assume that 


the purpose of the film is to show the relative rate of burn- 
ing or the relative reaction of liquid gasoline as opposed 
to the thickened gasoline under the same conditions. 

Now, I see no reason why an examination of that sort 
cannot actually be conducted right here. 

Mr. Tuomas: May I suggest this: if you will defer that 
until after you see the movies, I think you will understand 
a little better the difficulties that that suggestion would 
present. If we defer any comment on that I think it will 
automatically take care of the comment. 

Mr. M. Hottanver: We intend to do precisely what I 
have suggested the darriers do. Namely, we are going to 
have a [278] demonstration—— 

Exam. Ries: Here in this building? 

Mr. M. Hottanver: Yes, your Honor, if your Honor will 
so permit. 

Of course, our basic contention 

Exam. Riss: This is off the record. 


(Discussion off the record) 

Mr. M. Horzanper: I am making an objection to the 
showing of the film because I think the same test can be 
conducted and should be conducted right here in this court- 


room. 

Exam. Ries: As long as you are going to make a test 
also, I am going to permit this test to be shown. 

Before that is done, I want to ask a few questions, Doctor. 
First, did you take these pictures yourself? 

The Witness: No, I acted in them. 

Exam. Rirs: Who took them? 

The Wrryess: A professional photographer whom I 
engaged for the purpose. 

Exam. Ries: Where these pictures taken for the purpose 
of this proceeding? 

The Witness: They were, yes. I thought of doing ex- 
periments in court, but when I showed just a little tiny one 
to my lawyer friends they did not think this would be al- 
lowed. 

Exam. Ris: So that you participated in this experiment? 
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The Wrrszss: I made the gels, I did everything. If any- 
body [279] wants to question the validity of these, they 
can question it, but nobody has ever questioned the scientific 
accuracy of any statement I have made in publications or 
books or speeches. 

Exam. Ris: The purpose of this, then, as I understand 
it, is merely to show the reaction that happens between the 
gasoline and the napalm gel? 

The Wrrsess: That is right, merely to demonstrate. You 
can draw your own conclusions. I won’t make any. 

Exam. Ris: All right. I am going to permit it to be 
shown. 

(Film presentation) 

Mr. Tuomas: Do you wish to continue now, Mr. Chair- 
man? 

Exam. Ries: Are we at a convenient stopping place? 

Mr. Tuomas: In general, yes. 

Exam. Ries: I think, then, that we can stop for this 
evening. 

Mr. M. Hortaxpze: I would like to respectfully ask you 
to reconsider the admission of this film, now that you have 
seen, it, because there are so many questionables, so many 
unknowns with respect to the makeup of the different items 
shown in the film that it has no probative value. 

It really should not be given any credance whatsoever. 

Mr. Tuomas: Of course, it carries its own probative value 
and any questions of the makeup of the particular items Dr. 
Feiser certainly is here to answer any questions in detail, 
[280] accurately. 

Exam. Rus: Is this film going to be an exhibit in this 
record? 

Mr. Tuomas: Yes, sir; we have the can for it and we have 
copies to make them available to the other side. 

Exam. Ries: I have made my ruling on it. I don’t see any 
reason to change that ruling, especially in view of the fact 
that apparently there is going to be another demonstration 
by the government with respect to the difference in the 
burning of gasoline and napalm. 
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So I don’t think that I am going to change my ruling. 
I can well understand that there may be some technical 
questions here with respect to the film, but I think that 
there is enough indication here that the film is authentic 
from the point of view of Dr. Fieser being in the film and 
conducting the experiment and he has so testified. 

The Wrrness: Your Honor, may I ask if we can have 
the showing of the other demonstration tomorrow so that 
I can see it? I can’t be at this hearing indefinitely. I cer- 
tainly would like to see if there is going to be an experi- 
mental demonstration. 

Exam. Rus: I can’t answer that question. 

Mr. Tuomas: We can arrange that with counsel. I hope 
we may be able to arrange that, Dr. Fieser. We will talk 
that over. 

Exam. Ris: All right, gentlemen. 

[281] We will stand adjourned now, until nine-thirty 
tomorrow morning. 


(Thereupon, at 5:10 p.m., the hearing was recessed, to 


reconvene at 9:30 a.m., Wednesday, October 1, 1958). 
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In the Matter of: 
Usrrep Srares or AMERICA, 
v. 


Wesreex Pacrric Ramroap Company 
Docket No. 32131 


Usrrep Srares or AMERICA, 
v. 
Seasoarp Am Lrxe Ramroap Company 


Docket No. 32132 


Usrrep Srares or AMERICA, 
v. 
Baxcor axp Agoostook Ramzoap Company 
Hearing Room F, Interstate Commerce Commission, 
Washington, D. C. 
Wepsespay, October 1, 1958. 


The above-entitled matter was resumed for hearing, pur- 
suant to recess, at 9:30 o’clock a.m. 


Berore: Examiner Richard S. Rrs. 


APPEARANCES: 
(As heretofore noted) 


[283] Pgoceepincs 


Exam. Ries: The hearing will come to order. 

Are there any additional appearances that we didn’t get 
yesterday? 

Mr. Ractaxp: I would like to enter my oral appearance, 
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George Ragland, Jr., of Sidley, Austin, Burgess and Smith, 
for the defendants. 

Exam. Ries: Are they any other appearances? 

All right, Mr. Thomas, you may proceed. I think you 
still had direct testimony of this witness. 

Mr. Tuomas: Yes. 


Louis F. Freser, the witness under examination at the 
time of the recess, resumed the witness stand and, having 
been previously duly sworn, was further examined and 
testified further as follows: 


Direct EXAMINATION—Resumed. 
By Mr. Txomas: 

Q. Dr. Fieser, will you continue with your testimony and 
statement? 

A. I thought I would like to make some comments on the 
experiments recorded in the film you saw yesterday and fill 
in some details that you would not get as the thing moves 
along very fast. 

I agreed to serve as witness in this case on the side of the 
carriers because my experience led me to believe that a 
bomb ease, or, rather container presented far more hazard 
in [284] transportation when filled with napalm gel than 
when filled with gasoline. 

I am familiar with the remarkable change which occurs 
when napalm—— 

Mr. M. Hottanper: What is the witness reading from? 
Is this part of this statement? 

The Wirness: I am reading from stuff I wrote last night 
which is a little better than the statement prepared. 

Mr. M. Hotianprr: You are reading it so quickly that 
it is impossible for us to follow it if we don’t have the pre- 
pared text in front of us. 

The Wrrness: I was familiar with the remarkable 
change which occurs when napalm powder is stirred into 
gasoline and the mix left to stand and the very unusual 
physical and chemical properties of napalm gel. 

I had seen napalm gels burned under a variety of condi- 
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tions and I had seen how gasoline behaves under the same 
conditions. 

I was well aware of the many special characteristics that 
make napalm gel a highly destructive incendiary munition 
and felt that these same features would present a tremend- 
ous hazard if napalm filled bombs were involved in a rail- 
road wreck. 

It seemed to me that my testimony to be most effective 
should include actual demonstrations, but the comparative 
tests [285] that I decided upon were ones that could not 
have been done in this room. 

So I made the film record which you have seen. I would 
now like to fill in some details with reference to still pic- 
tures presented in Defendant Exhibit No. 9. 

This is this little book here. These were taken from the 
movie. 

The first three show the preparation of a napalm gel. 
On brief stirring the granules swell and form at first a 
fluid mass of a consistency of apple sauce. After a few 
hours a stiff tough gel results in which both napalm powder 
and gasoline have completely lost their original identity. 

It is often called thickened gasoline, but this is merely 
a colloquial expression and incorrect scientifically. 

Gasoline molecules are no longer present as such, but are 
combined with napalm molecules to form a new structure, 
a gel. 

Odor is still there and the inflammability, but the mate- 
rial can no longer be used to drive an automobile engine 
or metered in a filling station pump. 

I have no way of converting napalm gel back to gasoline 
and napalm powder. 

The next two pictures, four and five, show the burning 
in pans of equal volumes of gasoline and of napalm gel 
made from the same batch of gasoline, ignited at the same 
time by a two-prong torch. 

[286] Since wind conditions varied on the days scheduled, 
for color photograph, I made parallel tests at home on a 
windless day and I made other comparisons with a forced 
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draft of an electric blower. The results are summarized in 
the exhibit. 

I will read just these figures and show the kind of re- 
productibility you can get in a simple experiment. 

These are with about one-third pint samples of gasoline. 
They burned for two minutes and eight seconds with no 
draft. A repeat, two minutes, fifteen seconds. Repeat, two 
minutes, thirteen seconds. 

Napalm gel burned for five minutes and twelve seconds, 
or a repeat, five minutes and fifteen seconds— 

Exam. Ries: When you say repeat, what do you mean? 

The Wirness: Do the same thing over again, do a second 
experiment. 

Exam. Ries: Using new napalm gel? 

The Wrrvess: Using a new pan, new napalm gel and 
everything, just to show that you can reproduce it. 

Anybody else doing the same experiments following my 
directions could reproduce these too, if he is a careful 
operator. 


In a forced draft, gasoline burned out in one minute and 
two seconds. It burned twice as fast in the wind. 


Napalm gel burned five minutes twenty-five seconds. That 
is the same burning time with a draft as without a draft. 
[287] The two are entirely different materials. I stress 
the long burning time of the Napalm because this is one of 
the factors that make it destructive. 

In the next experiment one-third of a pint of napalm gel 
was placed in one of the two identical wooden boxes. These 
are pictures seven to thirteen. These boxes are what they 
call one hundred pound fish boxes. They fill them up with 
fish in Boston and when you get them full that is one hun- 
dred pounds. 

One-third pint of napalm gel was placed in one of two 
identical wooden boxes and a third pint of gasoline from 
which the gel was made was placed in the other and the two 
were ignited at once. 

The gasoline at first produces a spectacular large mass 
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of flames, but soon burns out without much more than 
scorching the box. 

You saw this in the movie. The long burning napalm 
eventually also produces a large mass of flames, but it also 
sets fire to the wood. 

The wood fire then continues after the gel is all gone and 
the fire which then consumes this box leaps over and sets 
fire to the other box. 

This, incidentally, shows it wasn’t made fireproof to 

start with, or something like that. It burned as well as the 
other one. 
[288] I have testified that napalm filled M47 bombs caught 
in a fire resulting from a railroad wreck would certainly 
burst, not explode, but burst, and eject the burning gel in 
the same way that it is ejected from a scatter bomb M47, a 
tail ejection bomb, the M56, or a flame thrower. 

An M47 filled with gasoline would open with an effect 
much more resembling an explosion and give rise to a short 
lived fireball, a flash. 

Mr. M. Horraxper: Mr. Examiner, is the witness finished 


with his description of Exhibit number—whatever this is? 
Examiner Rus: I don’t think he has. 


Mr. Tuomas: No. 

Mr. M. Hotztasper: Because I have an objection to make. 
I did not want to interrupt him in the course of his discus- 
sion. 

Mr. Tuomas: He has not finished with it yet. 

Exam. Ries: Do you want to hold your objection until he 
is through with his testimony? 

Mr. M. Horraspee: I thought I would not interrupt him 
until he is finished with his description. 

The Wirsess: The difference is demonstrated in tests 
made with tin cans holding one 1.1 pint of gasoline or 
napalm gel placed lengthwise on a glowing charcoal bed 
of a temperature approximately evelen hundred degrees 
Fahrenheit. 

Since trials have shown that the cans opened at one end 
[289] or the other, wooden boxes were placed with the 
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openings adjacent to the two ends so that the fuel might be 
ejected into the boxes and start fires. 

The gasoline filled can produced a loud report and large 
fire ball, but the boxes did not catch fire and the charcoal 
briquettes were blown out of the grate. 

Peiture 16A, I repeated the test with the boxes moved 
in closer as shown in the still photograph 16A. The film 
taken at the same time was double exposed and hence 
was deleted. 

I later made a number of other trials, but the photog- 
rapher did not get satisfactory pictures of the fire balls 
which appear at very irregular periods of swelling and 
which produce odd light effects. It is difficult to photo- 
graph. 

However, I can report that in none of some six or seven 
experiments were the boxes so much as scorched with the 
gasoline. 

Pictures 17 to 20—napalm, however, set fire to at least 
one box in every test conducted. 

In the first, gel was ejected into both boxes and they 
were both completely destroyed. In another the napalm 
tin behaved like a scatter bomb and distributed a shower of 
burning .globs over the lawn of Harvard University, 
reached the box on the left and set it on fire. 

The last picture shows the tin can of the type used in 
[290] the experiments and an M47 bomb case holds forty- 
five times as much napalm. 

Now, if you multiply by forty-five the destructiveness 
shown in the tests in the film, then multiply by the number 
of M47’s shipped in a freight car on a trainload you will 
have some idea of the holocaust that might have resulted 
from the shipments under consideration in this hearing. 

Now, I showed in these pictures what might happen if a 
napalm filled bomb or tin can got into a fire. Now we know 
from the evidence that there were a large number of rail- 
road wrecks during this war period and a lot of them 
resulted in fires, devastating fires. 

Mr. M. Hottanper: Mr. Examiner, the Doctor just said 
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that there has been evidence in the record with respect to a 
number of railroad wrecks. 

Mr. Tuomas: I am not sure you made reference to that 
up to this point, Mr. Fieser. 

The Doctor will discuss it. 

Exam. Riss: At this point you will admit, Mr. Thomas, 
that this record does not show anything about railroad 
wrecks having occurred ? 

Mr. Toomas: At this point it does not. 

The Wirsess: That will come in later, but I would like 
to make this one other point, and that is with regard to 
small fires that might set fire to your shipment, not a 
[291] tremendous railroad wreck, but some little hot boxes 
or something like that. 

Now, you might say that gasoline, because it is fluid and 
flows more freely than napalm, is more hazardous, it might 
catch fire if it got loose and there was a small fire around. 

But I think if you will examine that matter you will see 
that this is a relatively unimportant point. 


You have to figure a pretty hypothetical situation such 
as suppose a bomb in one end of a car got opened and there 
was a fire simultaneously in the other end and the car was 
on 2 tilt and then your gasoline could run downhill and 
catch fire. 


Yes, that might be, but I would like to make one im- 
portant point. These napalm bombs, these M47 bombs, 
were shipped in a wooden box container, a box with which 
I am thoroughly familiar because all the bombs that we 
dealt with experimentally came to us in these big heavy 
boxes of well dried wood, very combustible, very inflam- 
mable, so if you had a little fire in one end of a car you 
would not have to have all these other circumstances, the 
wooden boxes themsleves would catch fire and open up your 
napalm gel. 

That is the conclusion of my comments on the pictures. 

(By Mr. THomas) : 


Q. Now, if you will turn to page 22 of your statement 
with respect to the material you have there. 
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A. Yes, this is where the wrecks come in, I guess. 

[292] Mr. M. Horzanper: Mr. Examiner, I want to object 
to the entire line of testimony starting on page 22 and the 
supporting material in Defendant Exhibit No. 8. 

This testimony is based, the professor’s proposed testi- 
mony set forth at pages 22 to 25 is based exclusively on his 
examination of the supporting material, starting with page 
29 of Exhibit 8 and continuing for about twenty or so pages. 

All of this supporting material represents isolated ex- 
cerpts from testimony in a wholly unrelated case, testimony 
in other administrative proceedings in no way connected 
with this particular litigation. 

It seems to me that this is just another attempt to bolster 
the record in this case by having incorporated in it by 
reference testimony in another case, testimony with respect 
to which you have not had an opportunity to observe the 
demeanor, the way the witnesses answer the questions, testi- 
mony with respect to which I am fully deprived of any 
right of cross-examination. 

It seems to me that under any system of administrative 
or legal procedure you cannot come in the back door with 
evidence of this sort. 

If they want to get spelled out in this record the testi- 
mony they have set forth, starting at page 29 of Defendant 
Exhibit No. 8, the path is open to them through some of 
these witnesses and have them appear, have you observe 
them and allow [293] us to cross-examine them. 

Finally, as I say, the case itself involves totally different 
questions and I think the record would be unnecessarily, 
again, encumbered by irrelevant material having nothing 
to do with the issue before Your Honor. 

It is a situation where nobody has any means of de. 
termining the probative value of any of this ancillary testi- 
money which is sought now to place into the record through 
this witness. 

For this reason I respectfully object. 

Exam. Rms: What do you have to say about that, Mr. 
Thomas? 

Mr. Tuomas: Mr. Examiner, in the first place, as to the 
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other proceeding being an unrelated proceeding, it is not 
an unrelated proceeding from which the copies of this testi- 
mony and copies of the exhibits are offered here. That 
proceeding, as we discussed yesterday, involves these same 
subjects, involves the same shipments of the same com- 
modities and the rates on the shipments of the same com- 
modity. 

It involves the same parties. The Government was & 
party in that case on one side and the railroads on the 
other, as is true here. 

As to incorporation by reference there is no incorpora- 
tion by reference. There is none. We have set out physi- 
cally any matters—— 

[294] Exam. Ris: Aren’t you in effect doing that? 

Mr. Tuomas: I don’t believe so, Your Honor. 

Exam. Ris: Do I understand that this witness is about 
to testify about other expert testimony that has appeared 
in other cases? 

Mr. Tuomas: He is not to testify about it in this sense. 
What he is going to do is to present to you copies of the 
evidence, certain portions of the evidence that was in the 
other case in which the same parties were involved and the 
same commodity was involved, and he as an expert is going 
to give his comments as an expert upon the effects of those 
matters on the subject matter of this proceeding. 

For example, he has the pictures of the wrecks there and 
in the light of his knowledge—— 

Exam. Ris: Pictures of what wreck? 

Mr. Tuomas: Of freight train wrecks, the wrecks that 
were shown in the other proceeding dealing with the han- 
dling of these and other types of munitions for the United 
States, the danger of what happens in a freight train wreck. 

Exam. Ries: You mean these pictures you are showing 
in this exhibit are exhibits from other proceedings before 
the Commission? 

Mr. Tuomas: In the War Materials Reparation case. 
They are pictures of the wrecks that were offered and 
received in the War Materials Reparation case where we 
have this same [295] commodity along with other commod- 
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ities that were at issue on the reasonableness of the rates 
and the manner in which they were handled and the hazard 
of railroad transportation. 

Exam. Ries: Then you propose to have him look at the 
picture and then he is to testify about that picture; is that 
the idea? 

Mr. Tuomas: He is to look at the picture and he is 
going to testify through his knowledge of the boxes, the 
form of shipment, his personal knowledge of the boxes, the 
form of shipment and the commodity that was shipped 
here, as to the danger, the hazard of what would happen 
to the boxcar load shipments of these articles in such a 
wreck. 

Exam. Ries: The whole purpose of this line of testimony 
is to show the risk. 

Mr. Tuomas: Yes, Your Honor. 

Exam. Ries: Now, in order to make this testimony un- 
objectionable—of course, it is cumulative and I don’t know 
how much further I am going to permit you to anyway. 

If there is a risk here, certainly there has something 
been shown here by this witness in your favor with respect 
to risk and I don’t want to get this record cumulated with 
a lot of risk evidence here. We have other problems besides 
that, as you well know. 

Couldn’t you do this by hypothetical questions of this 
witness as an expert, as to what happens in various in- 
stances [296] without pictures which make it very difficult, 
it seems to me, to know the technical situations of these 
pictures and coming from other proceedings. 

As I say, some of this other testimony, it looks as though 
he is commenting on the expert testimony of the witness 
that testified at that time. 

Mr. Tuomas: The purpose of his comment was only to 
reproduce the testimony that they gave and then comment 
upon that effect in relation to these particular commodi- 
ties. 

I realize there is a question, of course, on many of the 
issues of the cumulative feature, but I think the shortest 
way and the least lengthy proceeding would be to have this 
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testimony in a rather condensed form as he has it here, 
rather than the more lengthy form. 

Exam. Rus: I am going to rule, Mr. Thomas, that if 
you are going to continue farther with this witness on this 
line of questioning, on the question of risk—mainly because 
it is becoming cumulative, I don’t think it is necessary in 
this proceeding to continue along this line much further— 
if you want to ask this witness, who is an expert, hypo- 
thetical questions as to what will happen in the case of the 
use of napalm gel in these aerial bomb bases as against 
gasoline, you may do so, but I am not going to permit any 
further going into a lot of pictures of accidents. 

I think you make it impossible for counsel on the oppos- 
ing [297] side to have an opportunity, a fair opportunity, 
of cross-examination in that situation. 

I might say that apparently according to that ruling, 
there is going to have to be some deletions in Exhbit No. 8. 

Mr. Tuomas: Mr. Examiner, under the ruling and per- 
haps to avoid the physical deletions I would like to make 
an offer of proof of those, that if it had not been for the 
ruling that we would have offered those pictures, and per- 
haps the easiest way of doing it would be to designate the 
pages of that exhibit which are not received in evidence, 
the pages that are under your ruling and are offered for 
proof. 

Exam. Ries: Of course, if you want to do it that way, 

I guess there is no way I can keep you from doing that. 

Mr. Tuoxas: Our reason for the offer of proof is that 
we do feel that it is important and I don’t feel with respect 
to the pictures that they are accumulative in nature, but 
that they are proper since they came in from a previous 
proceeding and they are copies of them. 

That is the reason for our feelings about the pictures. 

As to the testimony, we can ask the questions, as you 
have suggested, of the witness along the lines of the ques- 
tions. We can check the pages of this exhibit which would 
be separate between the portions that would be received 
under your ruling. 
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Exam. Ris: Yes, you will have to separate those. 
[298] (By Mr. Txostas) : 

Q. Dr. Fieser, assuming a situation—— 

Mr. M. Hottanper: May I interrupt? I don’t know what 
the ruling from the bench is. 

Exam. Ries: The ruling is that, Mr. Hollander, I have 
sustained your objection to the point that I am not per- 
mitting this testimony that has been prepared here, begin- 
ning on page 22 of the statement, to come in. 

Neither am I permitting pictures which are in this docu- 
ment identified as Exhibit 8, to come into the record. 

Now, Mr. Thomas has taken another way of offering this 
as proof of what he would do if it was not for my raling. 

Also, my ruling is based primarily, as I have already 
stated, on its being cumulative. 

I don’t think under the cumulative rule that this is neces- 
sary for the purpose for which this testimony is offered. 

But if he wants to use that way of doing it, why, I have 
to permit him to do that, I guess. 

Mr. Tuomas: We are doing that, of course, simply be- 
cause we do feel it is important. I can identify those pages 
for the record, Mr. Examiner. 

The pages that I think are excluded from receipt in evi- 
dence under your ruling would be the pages of Defendant 
Exhibit 8 staring on page 29 and for the remainder of the 
pages of that exhibit. 

Exam. Riss: Of course, under my ruling, Mr. Hollander, 
[299] you understand that I would permit Mr. Thomas to 
ask hypothetical questions of this expert witness that is on 
the stand which I deem is sufficient for this record because, 
after all, he is one of the main experts that knows about 
this. 

Mr. M. Hotxanper: Yes. My only concern is this, Your 
Honor: 

Did I understand Mr. Thomas to say that he was going to 
make an offer of proof? 

Exam. Ries: Offer of prooft 


Mr. M. Hottanper: Of this testimony starting at page 
29 of this exhibit— 
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Exam. Russ: I don’t know exactly what he is going to do 
until I see what he is going to do. 

Mr. M. Horzaxper: Because it is my impression that 
ordinarily an offer of proof is resorted to where he has a 
witness before him who is ready to testify to something and 
you exclude the evidence and to protect the record he has 
that witness testify that if he were allowed to testify in this 
proceeding this is what he would testify to? 

Exam. Ris: That is what he is going to do; that is what 
he is prepared to do now. 

Mr. M. Horzaxvee: I just wanted to make certain that 
he is not offering into proof the objectionable, at least to 
me, objectionable testimony or extracts of testimony ap- 
pearing, starting at page 29 of the exhibit, that is testimony 
of other [300] witnesses in other cases. 

Exam. Rus: That is exactly my ruling. That is the 
reason I have ruled that way. I have ruled with you. 

Mr. Tuomas: As I understand it, I am making an offer 
of proof, following your ruling on the cumulative character, 
that if this witness were permitted to testify on the sub- 
jects in question the witness would make the statements 
found on pages 22, 23, 24, and the top of page 25 of his 
prepared statement. 

I offer that as what the witness would comment upon and 
in connection therewith I offer pages 29 through page 50 of 
Defendant Exhibit No. 8 in that same connection as the 
offer of proof. 

I understand under your ruling it has not been received. 

Exam. Rus: It will not be received. 

(The following were submitted as an offer of proof, 
that if the witness were allowed to testify, he would testify 
as follows on pages 461 through 464 of this transcript.) 

(Pages 29 through 50, inclusive, of Exhibit No. 8 were 
received as an offer of proof) 

(By Mr. THomas:) 

Q. Now, Dr. Feiser, you were discussing some of the 
features that would happen, in your opinion, in the event 
of railroad wrecks and the dangers of fire. You are 
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familiar with some of the causes of fires in railroad 
[301] wrecks, as to the hot boxes and other causes of fire? 

A. Well, yes—— 

Mr. M. Hottanper: I object to that question, Your 
Honor; I recognize the Doctor’s eminent position in his 
field, but so far as questions of causes or ideology of fires 
in railroad situations are concerned, I am not quite sure 
that counsel has qualified the witness. 

Mr. Tuomas: I was just asking if he was familiar with 
some of the causes of fires in railroad wrecks. 

Exam. Rus: I will let him answer. 

The Wrrness: I don’t have any personal experience. I 
have never seen a hot box fire. 

I think counsel on the other side is right, that I can’t 
testify from personal experience on this question. 

Q. (By Mr. THomas) Doctor, assuming a railroad car 
loaded with shipments of these articles that are at issue 
here, we will call them the incendiary bombs minus the 
burster and fuses, you have described some of the features 
or some of the ways in which those articles might rupture or 
burst in the event of fire. 

Does that bursting and squirting out that you have de- 
scribed constitute any hazard to personnel or people in the 
vicinity ? 

A. Yes, indeed, very much so. You saw the small tin in 
the film splatter small burning pieces over the yard. 

Now, if a bomb containing forty-five times that much 
stuff went off, you can imagine how far it would be and the 
size of [302] the job and the terrific casualty it would 
cause to personnel. 

Mr. Tuomas: Those are all the questions we have. 

Exam. Rres: That is all the direct examination of this 
witness? 

Mr. THomas: Yes. 

Exam. Rres: You may cross-examine. 

Mr. M. Hotianper: Mr. Examiner, I am reluctant to ask 
for a recess so early in the morning, but I think with a 
fifteen minute recess I might be in a position to focus in a 
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far more telescoped manner my questions on cross- 
examination. 

Exam. Riss: Can you do it in ten minutes? 

Mr. M. Hortanvers: Yes. 

Exam. Ries: We will take a ten minute recess. 

(A short recess was taken) 

Exam. Ries: Are you ready, Mr. Hollander? 

Mr. M. Horrasver: Yes, Mr. Examiner. 

Before I start cross-examination there were some matters 
left over from yesterday. I don’t know if this is the appro- 
priate time to cleam them up, but this is with respect to 
the matter of the admissibility of certain evidence. 

I do first want to interpose my objection to all of those 
stills in Defendant Exhibit 8 which I understand are stills 
of some of the movie film to which we objected yesterday. 

For the same reasons that we objected to the film, we, 
of course, object to the introduction through stills. 

[303] Exam. Ris: That is Exhibit No. 9. 

Mr. M. Horranvez: This is Dr. Fieser’s exhibit? 

Mr. Tuomas: Yes, for convenience they were separately 
numbered rather than having all of his exhibits as one 
number. 

Mr. M. Hortaxper: Then there is this other matter of 
testimony and accompanying exhibits yesterday morning 
and afternoon of Messrs. Flint and Kerr. 

I told Your Honor that I would try to review last night 
all of their material so that I would be in a position this 
morning to set forth the particular objections that we might 
have had to that testimony and the accompanying exhibits. 

Frankly, I was so thoroughly enmeshed last night, all of 
last night, that is up to twelve-thirty, in an examination of 
Dr. Fieser’s statement and an examination of his ac- 
companying exhibits, and also an examination of prior 
testimony he has given in similar cases, that I did not have 
two minutes to devote to an examination of Messrs. Flint 
and Kerr’s testimony and accompanying exhibits. 

For that reason I respectfully ask Your Honor’s permis- 
sion to allow us to have the week-end to study and review 
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the testimony of Messrs. Flint and Kerr so that on Monday 
morning we will be in a position to have made an intelli- 
gent study of all of those papers. 

They are very voluminous. I think they comprise at least 
one thousand pages. I think it would be doing a complete 
[304] disservice to the Government in this case if I were 
forced to comment or review that entire batch of material 
before Monday morning. 

Exam. Ris: Now, let us get this straight, Mr. Hollander. 
As I understand it, we have pending 4 that has been 
offered. Now, so far as the testimony is concerned that 
has come in, there is no necessity of your going over that 
with the idea of making objections to that. The testimony 
is in. 

It is Exhibit No. 4 that I think we reserved the ruling 
on until this morning so that you could have a chance to 
make objections to it. 

Mr. M. Hottanver: I was under the impression that the 
reservation extended almost of necessity to those portions 
of the written statements which were not read into evidence. 
I have not had a chance to hear them, I have not had a 
chance to look at them. 

Exam. Ries: Mr. Hollander, that part of it that was not 
read into the record, but was copied in as if read, was done 
at your insistence. 

Mr. M. Hottanver: It was my desire to expedite these 
proceedings. 

Exam. Ries: That is right. Otherwise you recall that 
Mr. Thomas was very insistent that he wanted all of it 
read. It was to expedite the hearing that that was not done. 

Mr. M. Hottanver: I did not realize, Your Honor, that 
[305] expedition of the proceeding would mean that I 
would have to sacrifice and prejudice the Government’s 
interest in this case. I certainly would not have made a 
motion on that basis. I thought we were all interested in 
expediting this proceeding so that whatever could come in 
in written form would come in, subject, of course, to what- 
ever reservations and qualifications and objections that 
could later be interposed. 
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As I say, most of that stuff I haven’t had a chance to look 
at, let alone hear. 

Exam. Ris: That was done at the instance of your sug- 
gestion in the first place, to copy in. You agreed at that 
time, as I recall, that we could skip in the way they did, 
trying to expedite this hearing by not reading the whole 
statement. 

There was no understanding so far as I understood the 
situation, that you would have an opportunity to take the 
testimony home and read it over the week end or at any 
other time, and make objections to the testimony. 

Now, as far as Exhibit 4 is concerned, I reserved my 
ruling on Exhibit 4 until you had a chance to analyze this 
exhibit during the evening and come in this morning and 
voice your objections, whatever they are, to it. 

Mr. Tuomas: And in connection with Exhibit 4, Mr. Ex- 
aminer, we were prepared in accordance with advance dis- 
cussions with the Justice Department and ready to tender to 
[306] them for examination the exhibits the day before the 
hearing in exchange for theirs and they said they were not 
prepared to go ahead with that proposal. 

That is why they could not see Exhibit 4 beforehand, nor 
have we seen their exhibits. 

Exam. Ries: Of course, I don’t want in any way to have 
you feel or any other counsel feel here, that I am cutting 
them off from inspecting any of these exhibits before they 
come into evidence. 

In view of what you say now, I am willing to give you a 
little more time, but you must understand, Mr. Hollander, 
that if, for instance, you came up with an objection that 
would be sustained to the Exhibit 4 that is going to make 
a terrifically big difference in what the other side is going 
to do. They cannot wait until the end of the case and then 
find out whether their exhibits are going to be received in 
evidence, or not. 

So I have to look at both sides here. I am trying to be 
as impartial as I possibly can be. I want to be fair to you 
because I realize that this is a large exhibit and I would 
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hate to sit down in fifteen minutes and try to analyze it, 
myself. I could not do it and I don’t expect you to. 

I am willing to grant a little more time to you to do that, 
but so far as the testimony is concerned, I am very sure 
that you will find that there was never any understanding 
from the Bench that you would have additional time to 
decide whether [307] or not you were objecting to parts 
of that. 

Mr. Tuomas: There was no understanding between coun- 
sel on that, either. We never understood that at all. 

Mr. M. Hottanver: It was my impression—of course, I 
will have to defer to Your Honor’s ruling—that that was 
the understanding of Your Honor’s colloquy with me. Other- 
wise, it would have been a very simple expedient, if counsel 
for the carriers wanted to avoid any possible objection to 
the admissibility of any single statement or part of their 
testimony, to simply include the entire thing in the record 
without having the witness testify to anything orally. It 
would have been open for them to follow that procedure, 
but it certainly was not my intention, and I am sorry I mis- 
led Your Honor to so believe, that we were accepting fully 
material which had not been read at all into the evidence in 
this proceeding. 

I thought that our reservation with respect to the exhibit 
also extended to the portion of the testimony which we as 
I say, neither had an opportunity to hear nor inspect. I 
know I told Your Honor I would be ready this morning, but 
it was too massive an undertaking for one night to go over 
a thousand pages of material in addition to the 150-odd 
pages involved with respect to the Doctor. 

Exam. Riss: Let us go off the record. 

(Discussion off the record) 

Exam. Riss: On the record. 

Mr. Tuomas: I think it is appropriate then for the record 
[308] to clear up the situation with respect to the offer of 
evidence of the three exhibits in connection with Dr. Fieser’s 
testimony. 

The first exhibit is Exhibit No. 8, which is this one which 
has the typewritten cover. 
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My understanding is that we have offered and I under- 
stand that has been received up through page 28 and then 
there was the colloquy and ruling and discussion earlier. 

Exam. Rus: I have not received the exhibit up through 
28. Ihave ruled that this part of it which apparently starts 
with page 29 will not be received. 

Mr. Tuomas: With the understanding that I had pre- 
viously as far as the technical part goes, I offered the entire 
one so that your ruling as to the exclusion was based on that 
offer. 

I now renew my offer of Exhibit No. 8, and I think I will 
go ahead and make the same offer with respect to the two 
other exhibits: 

I also offer Defendant Exhibit No. 9, which is the booklet 
with the blank covers and the photographs and Defendant 
Exhibit No. 10. 

That, I believe, needs to be identified as No. 10, which is 
the film of the movie which we saw yesterday, contained in 
the movie can. 

Mr. M. Hortaxver: I have no objection to the first 28 
[309] pages of Defendant Exhibit No. 8. 

I do object, for the reasons I referred to this morning, 
and also for the reasons I set forth in greater detail yester- 
day afternoon, to the admission of the reproductions, the 
movie film, which I believe is Exhibit No. 10, and the stills 
reflected in Exhibit No. 9. 

I don’t want to belabor the other matter. I would like 
the record to show that I respectfully move to strike all of 
the testimony and all of the exhibits of Messrs. Flint and 
Kerr in view of the considerations I adverted to earlier, 
which are spelled out in the record. 

Exam. Rus: Do I understand you want further time to 
consider Exhibit 4 or do you want me to make a ruling on 
that now? 

Mr. M. Hortaxvez: Yes, Your Honor, I did want time to 
examine all of the testimony not read into the record which 
T have not had the opportunity to examine or hear as well 
as all of the exhibits which were not read into the record 
and which I have not had an opportunity to inspect. 
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I respectfully move all of that be striken unless I be 
given an opportunity until Monday morning, or whatever 
other reasonable time Your Honor suggests, for me to go 
over these materials. 

Exam. Ries: Mr. Hollander, let me straighten this thing 
out right now with you. Exhibits 1, 2, and 3 have been re- 
ceived [310] in evidence. 

Do you know that? Do you realize that? They were re- 
ceived in evidence. 

I overruled your objections at that time, yesterday. 

Mr. M. Horzanper: It is not necessary, of course, for me 
to object. I am sorry. 

Exam. Riss: That is right. 

Now, Exhibits 5, 6, and 7 were received in evidence 
yesterday. 

Mr. M. Hottanver: Did I object to these? 

Exam. Ries: You objected to them. I imagine I overruled 
them. 

Now, Exhibit No. 4 is the one that was reserved, that was 
an exhibit that was introduced by Mr. Flint. That is the one 


that I permitted you time to look over. 

Now you talk about the week end. I don’t know whether 
this hearing is going to even last over the week end. Maybe 
itis. I don’t know. 


So at the moment I am going to extend the time for which 
you may study this exhibit to make your objections until 
Friday morning, if this hearing runs until that time. That 
is Friday morning on Exhibit No. +. I mean that is the 
document identified as Exhibit No. 4. 

Now, with respect to Exhibit No. 8, you have no objections 
to the first 28 pages of Exhibit No. S, and I am permitting 
[311] those to come into evidence as Exhibit No. 8, but the 
pages from 29 through 50 of the document identified as 
Exhibit No. 8 are not received; they are excluded and will 
not be considered. 

(Exhibit No. 8 was received in evidence.) 

Exam. Rms: As to Exhibit No. 9, your objection is over- 
ruled and it will be received in evidence. 
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Exhibit No. 10, your objection is overruled and it will 
be received in evidence. 

(Exhibits Nos. 9 and 10 were received in evidence.) 

Exam. Ross: You may cross-examine this witness, and 
that means cross-examination of everything that he has 
stated or in his written statement here. 


Cro0ss-EXAMINATION. 
By Mr. M. Hottanver: 

Q. Dr. Fieser, as you undoubtedly are aware, the items 
moving over the lines of the rail carriers in this particular 
litigation consisted of the steel bomb body cases filled with 
this particular thickened gasoline. 

Now, could you tell us, Doctor— 

Mr. Tuomas: If that is a statement in advance of the 
Doctor’s testimony, it is entirely different. 

By Mr. M. Hottanper: 

Q. Do yon disagree with that, Doctor? 

A. I disagree with your terms. 

[312] Q. The shipments involved in this litigation in- 
cluded at least, did they not, Doctor, the steel bomb body 
container to be used for filling with a thickened gasoline? 
They included at least that? 

A. That is not my testimony. Just this morning I pointed 
out that thickened gasoline is a colloquial expression which 
is not correct. 

Q. Would you prefer that I use the term—— 

A. Napalm, napalm gel. 

Q. —geasoline gelatizined by the addition of napalm. 

A. It is not gasoline any more. I pointed out there is no 
more gasoline there. It is a gel. 

Q. Shall we refer to it as a napalm gel? 

A. That is all right. 

Q In other words, what was involved in these particular 
shipments were bomb body cases filled with napalm gel? 

A. They were M47 bomb cases filled with napalm gel. 

Q. That was involved in this litigation? 

A. There were some five hundred pound bombs filled with 
PT1 also. 
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Q. Let us deal more for the moment with napalm gel. 

A. Ihave to be accurate. 

Q. I will make every effort, I can assure you, to see that 
we achieve that standard here. 

I am interested in knowing, Dr. Fieser, whether in [313] 
addition to M47 steel bomb body cases, in addition to the 
napalm gel included therein, whether it was necessary to 
add any additional essential component parts in order for 
this steel M47 bomb body case filled with napalm gel to act 
effectively in the field of combat for the purpose for which 
it was intended. 

A. I don’t believe we are talking about combat operations. 

Q. Iam, Doctor—— 

Exam. Ries: Try to answer the question, Doctor. Do you 
understand the question? 

The Wirness: Well, yes. 

Exam. Ries: Can you answer that? 

The Witness: Well, to be fully effective in a theatre of 
operations it would have to have a burster and fuse. 

By Mr. Hotnanver: 

Q. Anything else? 

A. Well, it would have to have one operation performed 
which you perhaps don’t know about. It would have to have 
the arming wire, the safety wire pulled, otherwise it is safe. 

Q. In other words, you have to pull the arming wire, you 
have to add a fuse, you have to add a burster, before steel 
bomb body cases, M47 variety, filled with napalm gel, can 
function effectively in the field of combat as an incendiary 
bomb; is that a fair statement of your testimony up to this 
point? 

A. Well, it has nothing to do with my testimony. 

[314] Mr. M. Hottanper: Mr. Examiner, I respectfully 
request— 

Exam. Riss: I think you are trying to get this witness to 
go too far. You stuck on the end of your question ‘is that 
a fair statement of your testimony”’. 

That is not what he testified to. You can ask him that 
question, whether it is true or not. It think he will say that 
it is. 
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He objects to saying that that was his testimony. 

The Wrrssss: That is right. 

Mr. Horzaxper: Would you read that question, Mr. Re- 
porter, and after he reads the question, will you let me 
know, please, Doctor, whether or not that is your testimony, 
whether you agree with that statement? 

Mr. Tuomas: You mean whether that is his testimony, 
his answer to your question, that was his testimony? 

Mr. M. Hottasver: I will rephrase the question. 

I wanted to make sure that the record showed the Doctor’s 
view with respect to this particular question which I will 
now pose: 

By Mr. M. Horiasper: 


Q. In addition to the steel bomb body case, M47 variety, 
filled with napalm gel, is it essential before you have a com- 
pleted incendiary bomb capable of functioning effectively in 
the field of combat, to add first a burster, secondly a 
fuse—— 


A. I think there are two questions you are combining in 
one. 


[315] Everybody knows that a bomb to be effective as a 
munition has to have a burster and fuse. This is obvious. 
We all know this. 

Now, you are trying to have me say this was not an in- 
cendiary bomb if it did not have all of these things and I 
will not do so because I don’t believe so. 

Mr. M. Hottaxpez: Mr. Examiner, I honestly and respect- 
fully ask that you admonish the witness to answer the ques- 
tion. With his expertise in this subject I think he can give 
a frank answer. 

Mr. Tuomas: He is giving you a truthful answer. When 
you throw the clause in that question, he is entitled to 
explain. A simple question yes or no answer is deceptive. 

Exam. Rus: I think the witness is answering your ques- 
tion to the best of his ability. 

I admonish you to answer the questions to the best of 
your ability, Doctor, and I am sure you will do that. I don’t 
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know that this question you are asking is susceptible to a 
yes or no answer. 

Mr. M. Hotzanver: If it is not I would like an explana- 
tion from the Doctor as to why it is not susceptible to a yes 
or no answer. 

Exam. Ries: You ask him. 

By Mr. M. Hottanver: 

Q. I shall have to ask you again, Doctor, I hope you will 
bear with me, in order to have an [316] incendiary bomb 
function effectively in the field of combat and function in a 
manner for which it is designed and intended to function in 
a field of combat, do you in addition to the steel bomb body 
M47 case and in addition to the napalm gel contained there- 
in, have to have, first, a burster charge, and, secondly a 
fuse? 

A. Yes. 

Q. Thank you very much. 

Now will you please tell us what this fuse consists of? 

A. Well, I don’t remember all the details. It contains 
the primer cap which goes off on impact. If the Court 
wants a technical description of this fuse, I would have to 
look it up. I didn’t happen to work on fuses. 

Q. Can you tell the Court without any research work on 
this point what role the fuse plays in the field of combat? 

Exam. Riss: In the field of combat? 

Mr. M. Hottanver: Yes, Your Honor. In the field of 
combat in setting off an incendiary bomb. 

The Witness: Well, the fuse fires the charge in the well 
of the burster charge with a well of TNT or TNT and 
tetryl. 

Q. Is there anything else in the burster charge in addi- 
tion to the TNT and tetryl? 

A. White phosphorus. 

Q. Is white phosphorus an incendiary agent? 

[317] A. It catches fire spontaneously in the air. 

Q. It ignites on exposure to airt 

A. Yes. It is not very effectively incendiary. We have 
made tests on it. It won’t burn much wood, but it is a very 
effective igniter. 
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Q. Am I correct in understanding that you played a 
major role in the development of the burster as well as the 
napalm gel? 

A. Yes, we developed the white phosphorus burster, have 
a patent on it. 

Q. Why did you insert the white phosphorus in the 
burster? What purpose was it intended to serve? 

A. To ignite the gel. 

Q. Is it your understanding that in order for this com- 
pleted bomb to function effectively in the field of combat 
that napalm gel needs some outside source of ignition such 
as white phosphorus? 

A. Well, yes. 

Q. Now, to come back to what was shipped in this litiga- 
tion, that is just the steel bomb body M47 case filled with 
napalm gel, I believe yesterday you testified that it is possi- 
ble for napalm gel to leak or ooze out through a very smal] 
pinpoint hole in the M47 steel body container? 

A. Well, that is not based on personal observation. I 
never saw this phenomenon. 

Q Was this your testimony yesterday? 

[318] A. It is based on the reports of the Chemical War- 
fare Service and the actions they took, the report on leakers 
and measures that were then taken to stiffen up the specifics 
to avoid possible pinholes. 

Now, whether this was a serious matter or not, it is hard 
for me to say because I didn’t go around with these inspec- 
tors, I don’t know how competent they were. They may 
have smelled a little gasoline, I don’t know. 

Q. From your own intensive work in this field, do you 
have an independent opinion as to whether or not it is 
possible for napalm gel contained in a steel bomb body M47 
case to leak or ooze out through a very small pinpoint hole? 

Mr. McDoxatp: Mr. Examiner, might I ask that that 
question be clarified. I have no objection as to how it is 
asked, but I think it is important if the witness is to express 
an independent opinion, the independent opinion be related 
otherwise. 

In other words, as I recall the Doctor’s testimony, they 
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have made repeated improvements so to speak, in the 
nature of the napalm gel. I think we should know whether 
or not an answer would be the same, whether it was at the 
time these shipments started back in 1942, 1943, 1954, or 
1950 or presently. 

Vith that I have no objection to the question. 

Exam. Ries: Doctor, in answering that question, can you 
[319] take that into consideration? 

The Witness: I don’t think it makes much difference. 

Exam. Ries: And, of course, answer Mr. Hollander’s 
question? 

Mr. Taomas: Would you like to have the question read? 

The Witness: Well, I think my answer is that I have no 
personal knowledge of such phenomena and I would not 
express an opinion one way or another without having some 
personal knowledge other than to cite what you can find in 
the records of the Chemical Warfare Service. 

By Mr. M. Hottanver: 

Q. Yesterday in your written statement, page 12—do you 
have a copy of it before you? 

A. Yes. 

Q. The first full paragraph, the first two and a half lines, 
let me read it aloud: 

“In this connection I might mention that napalm gel 
not only will leak or come out of a very small pinpoint 
hole or break in the bomb container”—and then you go 
on to discuss the vapors. 

A. Yes. 

Q. Do I understand you correctly this morning to repudi- 
ate this statement in 

Mr. Tuomas: That is not what he said. 

The Wrryess: No. 

Exam. Rms: Let him ask him whether he is. 

Mr. M. Hotianprr: I am asking whether he is retracting? 
[320] The Wrrnxss: No. I am merely saying that this 
statement is made not only on my own observation — 

By Mr. M. Hotianprr: 

Q. But that fact that it is based on somebody else’s obser- 

vation, reported to you, and the fact that it is not your 
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experience, you have not personally witnessed this 
phenomenon, that does not appear in this statement? 

A. Well, I make this statement now, then. 

Q. You are qualifying this statement, in other words, to 
the effect that it is not your personal judgment, you have 
not personally experienced this phenomenon, but this is 
something which was reported to you? 

Mr. Tuomas: I object to that. He did not say his personal 
jadgment. 

The questioner is changing the words of the witness and 
changing over to words which he did not use. 

Exam. Rus: Mr. Hollander, is it possible for you to 
keep these questions a little shorter in some way? 

Mr. M. Horraxvzr I shall do my best to do so, Mr. 
Examiner. 

Exam. Rus: If you would, I think you would help your- 
self by getting answers from the witness. 

By Mr. M. Horzanper: 

Q. May I ask you this, Doctor: Is it your personal judg- 
ment and opinion this morning that napalm gel contained 
in a steel bomb body M47 case will lead or ooze [321] out 
of a very small pinpoint hole or break in the container? 

A. I won’t express an opinion because I have had no 
opportunity to observe it with my own eyes. 

Q. You have no opinion on that question? 

A. No. 

Q. So far as you are concerned, then, it might or it might 
not leak or ooze out? 

A. That is right. 

Exam. Rus: Doctor, you leave me confused if you make 
that statement. This is your direct testimony here, this 
paragraph that you read? 

The Wirxess: Yes. 

Exam. Rs: You are talking there, you had me think- 
ing, at least your testimony was to the effect that it would 
leak from a pinpoint hole. 

You talked about a tin can, for instance, that leaked. 

Now you think you don’t know whether or not it would or 
would not? 
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The Wirness: Well, from the reports in the Chemical 
Warfare Service you get the impression that they had evi- 
dence that there was such a leaking. That is what this state- 
ment is based upon. 

Exam Rus: Now, Mr. Hollander is asking you about 
your own opinion. 

The Wrrness: My own opinion is that as a scientist I 
won’t [322] express an opinion on a phenomenon that I 
have not examined personally. 

By Mr. M. Hotianver: 

Q. Doctor, have you ever had an opportunity to take an 
M47 bomb body case filled only with napalm gel and tarn it 
upside down like you turned that half gallon glass jar yes- 
terday? 

A. Yes, I have. 

Q. Well, will you tell us if you recall what happened when 
you did that, if you know? 

A. There is a void of about five perecnt as they are ordi- 
narily filled. We don’t fill them up completely so the napalm 
slowly flows to fill that void. 

Q. If at the time you inserted that M47 bomb body case 
filled only with the napalm gel you removed the closure, 
would that stuff flow right through? 

A. The bruster, too, which is screwed into the nose of the 
bomb, if you remove that burster and turn the thing upside 
down, the napalm would slowly flow out. 

Q. How large an apperture, an opening is there? 

A. It is about an inch and a half, an inch and a quarter. 

Exam. Riss: That is in this bomb body now? 

Mr. M. Hottanver: Yes, Your Honor, this is in the M47 
bomb body case. 

The Witness: We are talking about work I did in 1942 to 
1944. This is a little long to remember. 

[323] By Mr. M. Hotianpgr: 

Q. Well, do you say that because you are not sure of 
these answers, Doctor? 

A. Tam sure they are approximately correct. 

Q. The stuff would flow, you say, through this one and a 
half— 
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Exam. Rres: What do you mean by “stuff”? 
Mr. M. Horraxver: The napalm gel. I am glad you cor- 
rected me, Your Honor. 


By Mr. M. Hotzanver: 

Q. The napalm gel would, you say, flow through this one 
and a half inch apperture? 

A. Well, if given time. 

Q. About how many pounds of the napalm gel are there 
in an M47 bomb body, Professor? 

A. You can judge for yourself about the time. 

Q. Will you try to answer my question, please? 

A. What is your question? 

Mr. M. Horztaxper: Mr. Reporter, would you please read 
the question to him? 

(The pending question, as above recorded, was read by 
the reporter.) 

The Wirsesss Well, forty-five times 1.l—about fifty 
pints. 

By Mr. M. Hortanver: 

Q. Now, Doctor, in your judgment, how long would it take 
for that fifty or fifty-one pints to, as you say, flow through 
the one and a half inch apperture. 

[324] A. To flow through it. 

Q. You used the term “flow”, if I remember. 

A. At what temperature? 

Q. At room temperature, at normal room temperature? 

A. I don’t know. You can make an experiment and find 
out. There is no point in guessing. You can see from here. 

Q. Are you able to give us some estimate of your opinion 
as to whether or not it would be a matter of seconds, days, 
months, for that material to flow through there? 

A. There is no point in making a guess. If you want 
accurate information this can be found. 

Q. Your experience with this product, I assume, does not 
enable you even to venture an opinion as to whether or not 
this would be a matter of seconds or omnths or perhaps 
years for this napalm gel to flow as you described it through 
this one and a half inch apperture. 
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A. A scientist who can easily do an expierment to de- 
termine something is silly to make guesses. 

Q. In other words, your answer to my question is that in 
your professional opinion it is impossible for you to even 
make an estimate, a long-range estimate, seconds opposed 
to months? 

A. No, I refuse to make a guess when I can make an ex- 
periment and obtain better information. 

Q. Do you know, Professor, as a fact, that one of the 
major [325] difficulties in connection with this product 
known as napalm gel is its extraction from a steel bomb 
body caset Do you know that to be a fact? 

A. I don’t what you are referrring to. 

Q. Is it a relatively simple expedient to resort to in order 
to remove the fifty-one pints of napalm gel from the M47 
bomb body case? 

A. For what purpose would this be done? 

Q. I would like to have you, Doctor, take the fifty-one 
pints of napalm gel out of an M47 and I want you to tell me 
whether or not that is a relatively simple task or whether it 
is a fairly difficult task or whether it is an insuperable task. 

A. Well, does anybody want this to be done? Is there any 
purpose in it? Otherwise I don’t care to deal in hypotethical 
questions. 

Q. Will you direct the witness to answer questions with- 
out asking me questions? 

Exam. Riss: Doctor, he is asking a hypothetical question 
as to how difficult and how much this does move or run or 
whatever it does. 

The Witness: Well, if there were any reasonable purpose 
for getting it out in a hurry, it could be done in a couple of 
minutes or seconds. 

By Mr. M. Hotianver: 

Q. How would you do it? 

A. Air pressure. I would call in a competent engineer 
and [326] he would devise a thing which would squirt it 
out in short order. 

Q. You would have no difficulty at all in getting at the 
entire fifty-one points, or a good portion of it? 

A. This is sticky, but it also has a slippery character. 
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It is used in a flame thrower. You know, you can force that 
nepalm out of a flame thrower in a nice way like this. 

Q. Now, in your view today it is not at all extremely 
@ifficult to remove the napalm gel from an M47 bomb body 
container? 

A. Well, I have never had any experience with it. I don’t 
know that anybody else has. I don’t think it would present 
a problem if there were @ real purpose for doing this. Set 
up a machine and blow the stuff ont. 

Q. If you can set up a machine for it, if you can blow it 
out through air pressure very readily, then it certainly is 
not an extremely difficult matter to remove napalm gel from 
a steel bomb body case. 

Mr. Tuosas: Excuse me, did you say if you can set up a 
machine, or can’t? 

Mr. M. Horzasver: If you can. 

The Wrrsess: Well, you have the problem of building the 
machine. 

Exam. Ries: In these questions you have been asking 
have you also been assuming that the doctor takes the gel 
out of the one and a half inch apperture you are talking 
about? Is [327] that the way you are talking about, or are 
you talking about splitting it in half? 

Mr. M. Hortanvez: Through the aperture. 

Exam. Res: You did not say that in one of your ques- 
tions. That is what you have been meaning? 

Mr. M. Hortaxvee: Yes. 

Exam. Ries: Is that the way you have been understand- 
ing it, through the one and a half inch aperture? 

The Wirsxss: Sure, sure. 

By Mr. M. Hottanper: 

Q. Doctor, I want to read you some testimony you gave 
in an earlier case involving @ stem bomb body case M47 
filled with napalm gel and I am going to ask you, after I 
read your answer in pertinent part, to tell us whether or not 
you still agree with the views you then expressed. 

I am reading, Your Honor, from testimony given by the 
Doctor in a Court of Claims case, No. 49505, Union Pacific 
Railroad Company against the United States. 


329 


Exam. Ries: What was the date of the testimony? 

Mr. M. Hortanver: This testimony was given in court on 
June 28, 1951. 

By Mr. M Hotianper: 

Q. You were asked whether or not it would be an easy or 
difficult matter to remove the napalm gel mixture from a 
steel bomb body case. 

May I defer asking this question until counsel has had 
[328] an opportunity to inspect both the question and 
answer. 

Exam. Ris: Yes, he is entitled to look at it. 

Mr. M. Hoxtanver: I wonder if the reporter would be 
kind enough to read back the first part of the question. 

(The pending question, as heretofore recorded, was read 
by the reporter) 

Mr. Tuomas: I object to that approach to it unless in- 
stead of that Mr. Hollander is going to read the question and 
answers rather than his characterization of what the wit- 
ness was asked. 

Exam. Riss: I think you should read the question and 
answer there if you have it in your testimony. 

Mr. M. Hotzaxper: With the Court’s permission, may I 
give the transcript of testimony to the witness and ask him 
to read both the question which was asked of him by his own 
counsel on direct examination, as well as his entire answer. 

Exam. Ries: Well, you want him to read it so that it will 
be in the record? 

Mr. M. Hotianver: Yes, Your Honor. 

Exam. Riss: All right. Somebody will have to read it to 
be on the record. 

The Witness: Your Honor, I don’t remember what point 
was involved here. 

Exam. Rms: After you read that you can testify as to 
what you remember about it. 

[329] Mr. Tuomas: What page is that, Mr. Hollander? 
Mr. M. Houzanper: Question No. 21, starting on page 16. 
Mr. R. Houuanver: May the Doctor have time to read not 

only the portion he is being asked to read, but to glance 

through some of the previous testimony as well as the part 
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he is about to read so that he can familiarize himself with 
what is being done there? 

Exam. Ris: Yes, after he reads the part that Mr. Hol- 
lander wants him to read, then I will give him a moment to 
look there and get himself acclimated as to what he is talk- 
ing about. 

TheWrrsess: This is perfectly all right. The question is: 

“Tf one wanted to take apart one of these bombs com- 
plete except for the burster and fuse, would it be an easy 
or difficult matter to remove the incendiary mixture?”’ 

Exam. Ries: That was what, the question? 

The Wrrsess: That is the question. Now I was answer- 


ing — 

Exam. Rus: This is your answer? 

The Wrrsess: This is the answer I gave, considering this, 
I was doing this, myself that this is a personal proposition: 

“It would be an extremenly difficult matter to remove 
the incendiary mixture. The Napalm gel is very viscose, 
sticky material, very hard to manipulate [330] in the lab- 
oratory’’—and I am talking about the lab—‘‘In fact, our 
group had some trouble even filling the bombs with this 
material after it was made. We found it better to put the 
ingredients in and slosh the bomb around and let the gel 
form itself. The only opening is a small opening in the 
nose of the bomb and it would take some heroic measures 
by an ordinary person or group of people, or else some 

special kind of equipment. You would have to have a 

special process to get the stuff out.”’ 

Exam. Rus: Is that what you wanted him to read? 

Mr. M. Hottanver: Yes. 

The Wirness: That is what I said this morning, too. You 
have to get it out by an individual, you build a machine to 
do it. 

By Mr. M. Hotianver: 

Q. You also agree, don’t you, that it still would take 
heroic measures by an ordinary person or group of people 
to remove this napalm gel? 

In your prepared statement, Doctor, you also refer to the 
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fact that when the napalm power is stirred into gasoline a 
chemical reaction results. 

Would you please tell us the nature of that chemical re- 
action? 

A. Well, nobody knows this. The structure of a gel like 
napalm is a very difficult problem in chemistry. You are 
dealing with a giant molecule, something like the protein. 
[331] We don’t know the structures of proteins. The exact 
structure is something that has not yet been elucidated. 

Q. You, of course, then, would have no formula which 
would show the chemical reaction you claim is involved? 

A. I don’t think anybody here would understand it if I 
did. 

Exam. Rizs: What was the answer? 

The Wrrness: The answer is that if I could write the 
chemical formula, I am afraid, Your Honor would not be 
able to appreciate it — 

Exam. Ries: Oh, you never can tell. If you can write a 
formula down, write it down. 

The Wrrness: I can write a formula for the napalm gel. 
Would you like that? That is one of the components of the 
napalm, aluminum salt of oleic acid, cis configuration — 

Exam. Rirs: Now, you read that formula so that this re- 
porter can get it in the record. That is what Mr. Hollander 
is asking. 

The Wrirness: Well, napalm contains molecules such as 
the aluminum salt of oleic acid which is cis delta nine dehy- 
drostearic acid, we call it that, and the aluminum salt of 
naphthenic acid which is amixture of cyclolkone carboxylic 
acid of a very complex nature. 

Those are the main ingredients of napalm. 

The gasoline, of course, consists of a mixture of parafine, 
[832] naphthines, aromatics of varying degrees of molecu- 
lar weight structure. 

By Mr. M. Houtanprr: 

Q. Has this answer furnished us with a formula for the 
chemical reaction which you say takes place when the na- 
palm granule is mixed? 
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A. No, the chemical reaction is not know. It is probably 
a complex affair. 

Exam. Rus: I thought that that is what this formula was? 

The Wrrnsss: No, this is not the formula of one of the 
ingredients. This combines with molecules — 

Exam. Ries: That is not what you were asked at all. I 
thought you were giving the formula of what the chemical 
reaction was. 

Mr. Tsomas: Mr. Examiner, I think, I am sure he had 
testified previously that while there was a chemical reaction, 
that the nature of the chemical reaction was not yet known 
by the scientists. 

Not that it was not disclosed to us, but that it was not 
known to them. 

By Mr. M. Hotiaxpee: 

Q. If we won’t know what the nature of the chemical re- 
action is, how do we know that there was a chemical re- 
action? 

A. Because the products you started with have lost their 
identities. I made that clear in my testimony this morning. 

Q. What would happen if you distilled the mixture of 
napalm [333] and evaporated gasoline? 

A. You could recover some of the gasoline by this 
process. 

Q. Could you recover the soap, the napalm soap? 

A. I don’t believe so. I think it would be in pretty altered 
form. 

Q. Pardon? 

A. It would be in pretty altered form that you would 
recover it and it would not have the character of the napalm 
powder you began with. 

Q. You could not begin to use this converted napalm 
powder obtained after distillation for the purpose of again 
using as a mixture with the gasoline to make another batch 
of napalm? 

A. I never attempted to do this. It would be a rather silly 
thing to do. I don’t know the answer. 

Q. The reason that it would be a silly thing to do is the 
nature of the reconverted soap flake after distillation from 
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the gel is different in some substantial degree from the 
nature of the original napalm soap granule? 

A. I imagine so. 

Q. Can you tell us what the difference is in the composi- 
tion of the reconverted napalm granule? 

A. No, I have never examined such a mess. 

Q. Now, even though you testied that it produces a chemi- 
cal reaction, you cannot tell us in detail just what that 
chemical [334] change is? 

A. No, there are a great many phenomena or facts of life 
that we can describe, but we cannot explain yet. 

Q. Would you be able to describe the reaction that takes 
place as a physical reaction as well as the chemical? 

A. You change the physical properties of both compo- 
nents of course. 

Q. So in your opinion it is both a physical and chemical 
reaction that is taking place, rather than just purely a 
chemical reaction? 

A. That is not a proper terminology. You have a chemi- 
cal reaction attended by a change in physical properties. 
That is the way we describe it. 

Q. But you cannot describe a change in the chemical 
properties? 

A. We cannot describe them in detail, no. 

Q. You can describe the change in physical properties in 
detail? 

A. Sure, you have a change from a solid to a gel in one 
can, from a liquid to a gel in the other. 

Q. You have no difficulty in explaining the nature of the 
physical reaction or change as a result of combining the 
napalm with liquid gasoline? That is a fairly simple 
phenomenon, if I may use that word, to explain from a 
scientific point of view? 

[335] A. I am not sure I understand what you are getting 
at. 

Q. I am just trying to find out whether it is relatively 
simple for you to define for us the nature of the physical 
reaction accomplished when napalm soap granule is mixed 
with liquid gasoline. 
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Mr. Tsomas: I object. He has already testified to the 
answer as to the liquid changing into the gel, from the one 
ingredients are, and solid into gel as another ingredient. 
That is the process. 

Exam. Ries: Well, he doesn’t seem to be satisfied with 
that. He is asking further as to whether or not it is rather 
simple to make that distinction. 

The Wirsess: You want an explanation of this phenom- 
enon, is that right? 

By Mr. M. Hotiaxper: 

Q. I want to know if you have any difficulty in explaining 
to us the nature of the physical change if there is such a 
change? 

‘A. I would have a great deal of difficulty. I don’t think 
that the physcial chemists who have studied this phenome- 
non, gelatination of napalm, there have been several papers 
on the subject, I don’t think they have come up with a 
thoroughly clear explanation of the phenomenon. It is a 
complicated matter. 

By Mr. Hotianpee: 

Q. Is it as complicated as would be an attempt to define 
the nature of the chemical change? 
[336] A. Yes. 

Q Atleast as complicated? 

‘A. Yes. You have these giant molecules of one material 
intertwined somehow with the ordinary liquid molecules of 
gasoline to produce this particular structure. That is a 
difficult phenomenon to explain. 

Q. It is a difficult phenomenon to explain what happens to 
gel powder when it is added to water in the kitchen prepara- 
tion of jello. Is it difficult to explain that? 

A. I don’t know. I haven’t seen any literature on jello nor 
studied it. 

Q. Ihave not studied jello or read literature on it. 

I am sorry, would you repeat it? 

A. I have not studied jello or read literature about it, 
so I would not asnwer the question. I don’t know. 

Q. To come back to napalm gel, does the addition of the 
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soap granule act in effect as a sort of trap retarding the 
gasoline molecules? 

A. I don’t think that is an accurate statement of the case, 
No, sir. 

Q. Would you state it, please, accurately? 

A. Well, the granules are added to gasoline, stirred 
briefly, and then they become solivated. That means the 
molecules of gasoline enter into these particles and swell 
them and you can see the swollen particles there for a while, 
from [337] there on you get further changes taking place 
over a period of hours until you get this final gel structure 
and this is stable, this ne longer changes. 

Q. Now, this entire development that you described, are 
these physical changes or reactions which you are describ- 
ing or are they the chemical reactions? 

A. I think they are properly described as chemical reac- 
tions accompanied by physical changes. 

Q. Have you described any of these chemical reactions or 
have you only been describing the physical changes in your 
description up to this point? 

A. I can’t describe the chemical reactions, I have told 
you that. Nobody knows what they are. 

Q. But you had described the physical change? 

A. Roughly, ver crudely. 

Q. Is it your purpose, Professor, that the addition of the 
napalm granule—is that the term you prefer, napalm soap? 

A. Yes, powder. 

Q. The addition of this napalm powder, is it your purpose 
that the addition of this napalm powder to liquid gasoline 
with the end product being napalm gel, has lessened the 
rate of vaporization of the end product, the napalm gel? 

A. I don’t understand the term, rate of vaporation, you 
mean the change of volatility? 

A. Yes. Is the volatility of napalm gel the same as the 
[338] volatility of liquid gasolinet 

A. It is expressed as vapor pressure. The law of vapor 
pressure is that a substance dissolved in a solvent lowers 
its vapor pressure in proportion to the number of molecules 
of solute to the number of molecules to the solvent. 
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So it depends on how many molecules of napalm are here 
relative to the number of molecules of gasoline. A napalm 
molecule is so very large to begin with, molecular weight of 
six or eight hundred. It is polymerized to giant molecules 
of very high molecular weight, so you have a very few mole- 
eales here and the lowering of the vapor pressure is 
negligible. 

So all within a limit of accuracy this has the same vapor 
pressure as the gasoline from which it is made. 

Q. Does that mean that the napalm gel emits proportion- 
ately as much vapor as would be released from the equiva- 
lent amount of liquid gasoline? 

A. Yes. There is no question but what you can smell 
gasoline there. 

Q. If you were to take an equivalent amount of liquid 
gasoline in another—what is that, a half gallon container? 

A. Something like that. 

Q. If you were to take an equivalent amount of liquid 
gasoline, an amount equivalent to the amount you have in 
the glass container, and place it along side that glass con- 
tainer and approach both containers, uncovered, that is 
both uncovered containers, with an outside source there of 
ignition such as a [339] flame, would you expect the 
napalm gel to ignite more quickly or less quickly than the 
liquid gasoline? 

A. Well, it would ignite less quickly. That is the direction 
of the effect. But the difference for practical purposes is 
insignificant. 

Q. The napalm gel would ignite less quickly? 

A. Slightly. 

Q. It would be possible to ignite an equivalent amount of 
liquid gasoline more readily? 

A. Well, if you want to carry it down to minutiae, yes. 

Q. What in your opinion accounts for the relative ease— 
I don’t want to get into a question of degree—but the rela- 
tive ease of ignitability of the liquid gasoline as opposed 
to the more difficult process which has to be consumed even 
if it is only slightly more difficult, in igniting the napalm 
gel? What is the explanation for that phenomenon? 
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A. The lowering of the vapor pressure I just cited, a 
slight effect of a few molecules in there and lowering and 
producing a slight lowering of vapor pressure, but for 
practical purpose, say for igniting napalm bombs or catch- 
ing fire in a railroad wreck, this difference is insignificant, 
I would say. 

Mr. M. Hottanver: I respectfully request that the last 
dissertation be stricken. It is completely unresponsive. 

Mr. Tuomas: No. What the witness was doing is explain- 
ing [340] when you were asking whether it was more or 
less. He is explaining the degree of minutiae that he re- 
ferred to. 

Exam. Ries: I cannot strike it. This witness is trying 
to explain to you what is happening, but there apparently is 
a difference in the way he understands the question as to the 
way he might be understood. It is a kind of—I can’t narrow 
this witness down to a yes or no answer on this. 

This is an adversary witness to you and you will have 
to work with him accordingly, I think. 

By Mr. M. Hotianper: 

Q. Would you agree that the gelatinization of this gaso- 
line by the addition of the napalm powder or granule tends 
to minimize or reduce the explosive tendency of free liquid 
gasoline? 

A. I would not call free liquid gasoline an explosive. 

Q. Liquid gasoline, in your opinion, is susceptible to 
explosion? 

A. No—well, I showed in the film what happens when a 
can of gasoline bursts in a fire. Now, this is the near explo- 
sion. You hear a report and you see this big ball of fire. 

Now, I don’t think this is what you technically deseribe 
as an explosion. It is a near explosion, perhaps. What it is 
is a vaporization of a volatile gasoline, you make an air 
gasoline mixture which then firms all at once and is then all 
over. 

[341] A. Yes. Well, i have samples in my office which 
were made in my laboratory in 1942 and they still look as 
good as ever. That is pretty stable. 
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Q. I take it your answer to my question is that it is a 
very stable product? 

A. Yes. I am proud to say we presented the government 
with something that was better than we thought it was. 

Q. In fact, is it incentive to cold and to heat over a wide 
temperature range? 

A. Yes, it is. 

Q. It is stable even when it is subjected to considerable 
shock? 

A. Yes. y 

Q. In other words, you would not have any breakdown 
of the napalm gel into its two main constituents, that is 
liquid gasoling and the the napalm power even though you 
subjected the napalm gel mixture to considerable shock? 

A. That is right. I testified yesterday that the Dupont’s 
methisebutyl methacrylate did break down on vibration and 
was eventually ruled out. 

Q. But not your product? 

A. Not ours. 

Q. Would you say that napalm gel has a very high inner 
cohesion? 

A. What did you ask? 

[242] Q Would you say that napalm has a very high 
inner cohesion? 

A. I am not familiar with that expression? 

Q. Would you say that it is highly viscose? 

A. Well, it has a viscosity of sorts, yes, but this is a 
question that is a little tricky because this is a particular 
kind of gel called a physotropic gel. I am not prepared to 
go into this subject. 

Q Is napalm gel capable of spontaneous ignition or 
spontaneous combustion? 

A. No. 

Q. Is white phosphorus capable of spontaneous ignition 
or spontaneous combustion? 

A. Well, in contact with air. 

Q. Is napalm gel on contact with air subject to spontane- 
ous combustion or spontaneous ignition? 

A. No, no more than gasoline. 
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Q. Now,—— 

Exam. Rus: Is gasoline? 

The Wirness: No. 

By Mr. M. Hottanper: 

Q. Would you say that it is far easier for liquid gasoline 
to leak or come through a small pinpoint hole in a container 
than it is for a similar amount of napalm gel to leak or ooze 
through a pinhole of the same size? 

A. I have had no experience with this. One would im- 
agine, [343] of course, it would. It is obvious. I don’t 
know. 

Q. In your opinion, it is obvious that the gasoline, liquid 
gasoline would flow more readily through a hole of the 
same size? 

A. I think this is pretty obvious to a three year old. 

Q. It is a matter with which you are in full agreement, 
though? 

A. I have made no experiments. I don’t know. I haven't 
seen a bomb with pinholes in it. I don’t know that they 
exist. I suppose they do because of the reports. I am 
testifying on the basis of personal knowledge and experi- 
ence. 

Q. If there is almost, as you testified, almost a negligible 
difference between the vapor release rate— 

A. Pressure, you mean? 

Q. Vapor pressure of liquid gasoline on the one hand,— 
let me withdraw that question. 

If there, if you have a given quantity of napalm gel and 
a similar amount of liquid gasoline, would you expect it 
to take a considerably longer period of time for the napalm 
gel to finally burn up then it would take for the liquid 
gasoline? 

A. Yes, I showed you tests in which this was demon- 
strated. 

Q. Now, if the vapor pressure on both items is almost the 
same, OF, as you say, different to a negligible extent, would 
you be able to have that much longer time consumed in tne 
burning as opposed to the burning of the liquid gasoline? 
[344] A. Yes, it is barely possible. An analogy would be 
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the burning of kerosene in an open pan and kerosene with a 
wick in a lamp, the burning is entirely different. 

Now, I suppose there is something about this gel structure 
that determines the way it burns. 

Of course, it keeps it all together in a compact mass, it 
is not allowed to flow and then atomize and burn with a 
flash the way gasoline does. It is the gel structure undoubt- 
edly which determines the long burning characteristics 
which make it effective. 

Q. It is possible to aompare a napalm gel with liquie 
gasoline in terms of the rate of surface evaporation? 

A. Yes, gasoline, of course, evaporates very much faster. 

Q. Than napalm gel? 

A. Than napalm gel, of course. It flows over a surface, a 
large surface is exposed, it has a chance to vaporize. 

Q. You don’t think that has a tendency to make the liquid 
gasoline more dangerous, do you? 

A. Well, more dangerous in catching fire from a match 
or something like that. That is obvious. 


Q. It is more dangerous? 

A. Well, yes, a small fire, yes. 

Q. Are you distinguishing between a small fire and big 
fire? 


A. Yes, if you have a big enough fire, it doesn’t matter. 
You once get this stuff ignited and it starts popping around 
[345] from one bomb to another, you don’t need to worry 
about any initial ignition. 

Q. Since I think it is fair to assume that most fires are 
small rather than catastrophic conflagrations, so that the 
incidence of exposure to a small fire is much greater than 
the incidence of exposure to some terribly disastrous raging 
fire, would you agree that the liquid gasoline which is sus- 
ceptible to catching fire, even when the fire is a small fire, 
is for that reason more dangerous than a napalm gel which 
is not so susceptible? 

A.I explained this morning that these bombs were 
packed in wooden boxes which are extremely combustible 
and susceptible to catch on fire from a small fire. Therefore, 
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I don’t think that the greater flammability of gasoline makes 
much difference. 

Q. Is it your view that the danger inherent in transport- 
ing steel bomb bodies filled with Napalm gel arises because 
of the wooden containers in which they are packed? 

A. I say the fact that incendiary bombs were shipped in 
wooden containers added considerably to the hazard. 

Q. Could they have been shipped in wooden containers 
because it was felt generally they were relatively safe from 
a transportation point of view? 

A. No. The boxes were designed before they were ever 
used for incendiary bombs. I say the box was designed to 
carry the bomb at a time when the bomb, if it had any use 
at all, was [346] supposed to be for poisonous gas, set for 
incendiaries. They simply took over the same box that was 
there, that was available. 

Q. Do you know any instance where a car, available rail 
car of M47 bomb bodies, packed with napalm gel, or any of 
the containers, wooden containers in which they were 
packed ever took fire? 

A. I didn’t see any. 

Q. Presumably an instance of that sort would have been 
reported to you in view of your general supervision over 
the preparation of this type of product during World War 
Il? 

A. I don’t know. If there was some liability, I suppose 
they would have, like they found my name on a shipment of 
pocket incendiaries that took fire in the South Station in 
Boston and caused a lot of damage. 

I had a little trouble over that because my name was 
on the package. Otherwise, I don’t know that they would 
report incidents to me. 

Q. Can you tell us, Professor, what you would expect to 
happen if a steamroller rolled over an M47 steel bomb 
body case filled with napal gel? 

A. You want my guess? I have never seen a steamroller 
roll over one. 

Q. What would you expect? 

Mr. McDonatp: I assume that the question— 
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[347] ‘The Wrrsess:—has something to do with the case. 
Mr. McDoxatp: I presume included in your question 
would be the assumption that such a case would not have 
the burster or fuse and so on, or would it? 
By Mr. M. Hortanper: 

Q. Did you so understand my question? 

A. I suppose you are talking about the kind of incendiary 
bombs involved in this case, that is without burster or fuse. 

Q. I was talking precisely about the commodity involved 
in this case, steel bomb body cases filled with napalm gel. 

Now, if you had that commodity subject to the shock or 
the strain or pressure of a steam roller, what would you 
expect to happen? 

‘4. Youassure me this has some bearing on the case? 

Exam. Ris: You go ahead and answer the question if 
you can, Doctor. 

Mr. Tsomas: If you have an opinion. It depends on 
whether he has any opinion. 

Exam Ris: Yes. Maybe you don’t know what to expect. 
I don’t know. 

The Wrrsess: I would expect, yes, it is only a one- 
sixteenth inch steel, I would expect it to be flattened out 
and the gel would be squirted out somewhere. Some of it 
might land on the steam roller and find some fire there and 
eatch fire. 

[348] By Mr. M Houranper: 

Q. It might take fire if it found some fire to light upon; 
is that right? 

A. It could not, otherwise. 

Q. It could not take fire unless there was some outside 
source of ignition which happened to be at that particular 
point at that particular time? 

A. You may be a lawyer and not a scientist, but you 
certainly know you cannot light gasoline without a fire or 
match of some kind. That is obvious. 

Q. Your answer to the question which I posed, though, 
was that you would not have any result except the one- 
sixteenth inch steel casing rupturing and the gel squirting 
out over a large area. 
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A. Yes. 

Q. And if it happened to light on the fire? 

A. If there were a fire there, somebody was standing 
there with a match or something, it would take fire, yes. 

Q. Now, let me ask you what would happen if some of 
this steel bomb body M47 case filled with napalm gel were 
taken by plane to an altitude of ten or fifteen thousand feet 
and dropped? What would you expect would happen at that 
time, the time of impact? 

A. Well, if the bomber were trying to hit a stretcher, I 
would expect the thing to land in the mud somewhere near 
it and not hit the stretcher. That is what usually happens. 

Q. Would you expect the steel bomb body case, if it 
landed [349] in the mud, or if it landed on impact on some 
concrete, would you expect it to shatter? 

A. No. Well, it depends on what that lands on. We have 
plenty of bombs filled with napalm at Edgewood Arsenal 
that light in the mud, they were fully equipped with fuses 
and bursters. They went into the mud and, of course, didn’t 
make very much of a fire. 

Q. May I come back, please, to the question which does 
not relate at all to bursters and fuses as I think you well 
know, but relates to the hypothetical question as to whether 
or not you take these steel bomb body M47 cases filled only 
with napalm gel and dropped from an altitude of fifteen 
thousand feet and on impact if they hit concrete what is 
going to happen and if on impact they hit mud what is going 
to happen? Anything? 

A. Well, if it hits concrete the bomb will probably be 
battered out of shape, the napalm will in part be released, 
and scattered around. 

If it hits mud, it will largely go into the mud and that 
is about three-quarters of its way and that is all there is 
to it. 

Q. If it hits the mud it is not to be expected that there 
will be a disastrous explosion or incendiary fire taking 


place? 
A. Without the bursters and fuses? 
Q. Absolutely. 
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[350] A. No. There is no source of fire around. 

Q. Unless there is a fire. I realize there may be some 
outside kindling source ready to ignite this stuff just at the 
right time of impact, but we are assuming there is no such 
outside source. 

Mr. Tuomas: Your question is still on this example you 
gave of dropping it from an airplane? 

Mr. M. Horttaxper: Does this have something to do with 
the case? 

By Mr. M. Hortanper: 

Q. The Examiner will decide whether or not my questions 
are relevant 

Dr. Fieser, I think you answered there would be no 
explosion or incendiary fire if this M47 bomb body case 
willed with napalm gel and were dropped from an altitude 
of fifteen thousand feet and hit some mud? 

A. Yes. 

Q. Would your answer be the same where it hits concrete 
on impact? 

Mr. Txomas: I think you ought to explain that. 

By Mr. M. Hottasper: 

Q. Is your answer no to that question, too? 

A. No fire. 

Q. No incendiary fire and no explosion? 

A. No. 

Q. Would you repeat the answer to the last question? 
[351] A. The answer is no. 

Q. Thank you. 

Mr. M. Hortasper: I have no further questions. 

Exam. Rus: Is there any redirect? 

Mr. Tuomas: I have a few questions, Mr. Chairman. 

RepIgEcT EXAMINATION. 
By Mr. Tuostas: 

Q. Dr. Fieser, suppose you have one of these M47 type 
incendiary bombs with the napalm gel filling in it, plus also 
the burster and the fuse and the arming wire in it, and the 
arming wire has not yet been pulled and that is dropped 
from an airplane. Would you describe what you would 
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expect to happen on the dropping of the bomb in that con- 
dition? 

A. The bomb would break up, but there would be no fire. 

Q. Now, you were asked some questions earlier, or you 
were asked to read a portion of an answer which you gave 
in response to a question in a previous case, on page 16 of 
the record in that case. The detailed numbering has been 
described earlier. Union Pacific Railroad Company versus 
The United States. 

In your answer I notice from the transcript that you were 
not asked to read the remainder of that question. There are 
three paragraphs in the transcript in your answer to that 
question, are there not? 

I believe you read the first two paragraphs. Did you read 
the final paragraph? I don’t believe you did. 

A. You mean this one? 

[352] A. You read this one? 

Q. You read that paragraph. 

For the purpose of clarity, would you read, please, again, 
the second paragraph of that answer and then continue to 
give the rest of that answer? 

A. “The only opening is a small hole in the nose of the 
bomb and it would take some heroic measures by an ordi- 
nary person, group of people, or else some special kind of 
equipment and you would have to have a special process to 
get the stuff out.’’ 

Q. Now, the next paragraph. 

A. “A similar proposition is true of the M76. It is even 
more difficult material to manipulate.”’ 

“Question: Do you have reference to the PT1 mixture? 

“Answer: The PT1 misture, yes. 

“Question: That would be equally difficult to get out of 
one of those shells? 

“Answer: Yes.” 

Q. Earlier in your cross-examination or at one point, you 
were asked something about the nature of white phosphorus 
and its use as an incendiary agent. You mentioned the re- 
lationship of that, or the nature or characteristic or the 


346 
effect of it, samething along that line, in relation to napalm 


Would you explain, please, a little more fully the answers 
that I believe you gave there of the difficulties of white phos- 
phorus as an incendiary agent as compared with napalm 
[353] gel? Is white phosphorus as effective an incendiary 
as napalm gel? 

A. No, it is not and, of course, it is far more expensive. 

Q. Why is it not as effective? 

A. Well, it doesn’t have as high heat of combustion. Now, 
the way we determine the incendiary efficiency of different 
materials, we had a standard test structure, a baseboard 
about this square—— 

Mr. M. Hortaxpre: May I respectfully interrupt? 

I think his answer, as well as the question, is based on 
the supposition that white phosphorus is capable of being 
compared with napalm gel and that, in turn, is based, J 
think as I understood the question, on Mr. Thomas’ assump- 
tion that both white phosphorus and napalm gel are equally 
incendiary is that both of them upon exposure to air will 
ignite. 

Mr. Taomas: There is no such assumption whatsoever. 

Mr. M. Hortaspee: I just wanted the record to show that 
the Doctor has, himself, distinguished between them. 

Mr. Tuomas: There is no such assumption at all in the 
question. 

Exam. Ries: Mr. Hollander, he has the right to ask him 
a question here without a long dissertation by you on the 
record. 

Mr. McDoxaup: I am amazed that Mr. Hollander is stat- 
ing something like that. 

[354] Exam. Ries: Counsel has the right to cross-examine 
on the stuff. 

Let him ask a question here as long as it is on the same 
line that you have been after about the gel. I don’t know 
why we have to assume all of the things that may be going 
through his mind as to why he is asking the question. 

Mr. M. Hortanvez: I was just trying to point out that 
the Doctor in answer to my questions has distinguished be- 
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tween white phosphorus and napalm gel. The assumption 
in that question ignores that distinguishment. 

Exam. Ries: I don’t know. I will permit him to answer. 

The Witness: I did not say what Mr. Hollander is trying 
to imply that I said. 

By Mr. THomas: 

Q. Will you continue then? 

A. I merely say we had a standard test structure made 
with wooden uprights and a base and cross bars, we could 
reproduce this each time. We would take a given volume of 
gel or phosphorous or whatever it is and put it in the center 
of this thing and ignite it and in a draft-free room and then 
let it burn, it would never burn out because this structure 
was so designed. 

Then we would take the piece of wood, weigh them before, 
weigh them afterwards, to determine the amount of wood 
destroyed by a given material. 

You could judge by that sort of criterion. This has a very 
high incendiary efficiency. 

[355] The napalm gel in the white phosphorus is quite low. 

However, the phosphorus has a character of igniting on con- 

tact with air, particularly when imbedded in a globe of na- 

palm. It is blasted out through the air at a high rate of 

speed, so it ignites and sets fire to the napalm and it does 

this in subzero temperatures and does it very effectively. 
By Mr. THomas: 

Q. Now, there was also a reference in the testimony that 
napalm gel is or whether it is, stable. 

There was a discussion of that. It is correct that the fact 
that the napalm gel is stable makes it more effective incen- 
diary agent? 

A. Yes. 

Q. Would you describe for the record how that is, or why 
it is? 

A. I have testified that it is stable to heat and to cold, 
to vibration and shock. If it lacked these qualities it would 
be valueless because its burning characteristics depend on 
its retention of the gel structure, which it does. 

Q. Is the resistance to shock, itself, does it have the ten- 
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_ dency of making it possible to throw out these globs of 
| burning stuff that you referred to, of napalm gel? 

A. I don’t think so, because even the duPont gel was 
stable enough to be ejected, but it just could not stand long 
continuous vibration effect. 

Q. From your knowledge of the characteristics of napalm 
- [356] gel, and if you will assume for the purpose of my 
question that there is a small hole in the bomb body in which 
it is contained, would you on the basis of your knowledge of 
the characteristics of napalm gel expect that there would be 
- leakage or vaporizing of the napalm gel through a small 

hole? 

‘A. This is what Mr. Hollander was asking me and I 
really have no direct information on this subject. I don’t 
know. It has never come up in my experience. 

Q. Your opinion was based entirely on the Chemical War- 
fare Service reports? 

A. That is right. 

Mr. Tuomas: That is all 

Exam. Rus: Is there anything further, Mr. Hollander? 

Mr. M. Horxasver: No, your Honor. 

Exam Rus: That is all, then, sir. Your are excused. 

(Witness excused) 

Examm. Rus: I have already ruled on the exhibits with 
respect to Mr. Hollander. I wonder if this might be a good 
time for a noon recess. 

Mr. Tuomas: Yes. 

Exam. Res: We will stand adjourned until one-thirty, 

(Thereupon, at 12:05 p.m. the hearing was recessed to 
recovene at 1:30 p.m., the same day) 

[357] AFTERNOON SESSION 1:30 p.m. 

Examiner Ries: The hearing will come to order. 

This is your next witness, Mr. Thomas. 

Mr. Tuomas: Yes, I call Mr. Campbell. 


Hazey A. Camppecy was sworn and testified as follows: 
Drmect EXAMINATION 
By Mr. Tuomas: 


Q. Would you state your name for the record, please? 
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A. Harry A. Campbell. 

Q. Have you prepared a statement and exhibit im con- 
nection with this proceeding? 

A. I have. 

Q. Would you proceed then, Mr. Campbell, with your 
prepared statement? 

A. My name is Harry A. Campbell. I am chief inspector 
of the Bureau of Explosives, 30 Vesey Street, New York 
City. I have been connected with the Bureau of Explosives 
for forty-nine years, and I was appointed chief inspector 
May 1, 1943. 

The Bureau of Explosives is an organization composed 
of manufacturers of explosives and other dangerous articles, 
railroads and other transportation companies, and manu- 
facturers of containers and others interested in safe trans- 
portation of explosives and dangerous articles. Its fmances 
are supervised by the Association of American Railroads. 
Its duties are to [358] assist in the enforcement of the 
Regulations of the Interstate Commerce Commission for 
Transportation of Explosives and Other Dangerous Articles 
by Freight. 

These Regulations of the Interstate Commerce Commis- 
sion are prescribed by the ICC under the Act of March 4, 
1921, and are published by the ICC in government publica- 
tions. To make them more readily available, the ICC’s 
Regulations are also published in tariff form in conformity 
with ICC requirements. The tariff in effect during the year 
1944 was entitled “Agent W. S. Topping’s Freight Tariff 
No. 4, publishing Interstate Commerce Regulations for 
Transportation of Explosives and Other Dangerous Articles 
by Freight, including specifications for Shipping Con- 
tainers.” 

The tariff that publishes those ICC Regulations is com- 
monly referred to as the Red Book. It does not contain any 
freight rates or any classification of commodities for freight 
rate purposes and is confined to the physical operating 
questions such as prohibiting the transportation of certain 
kinds of commodities, and, for others, prescribing the form 
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of shipping containers, packing requirements, placarding 
and handling of loaded cars, and similar subjects. 

Im the course of my work at the Bureau, I have been 

called upon from time to time to express an opinion as to 
whether the terms of these ICC Regulations do or do not 
include a particular commodity in question. 
[359] Im January 1945, I received an inquiry from Colonel 
Norman D. Gillett of the office Chief Chemical Warfare 
Service, at Washington, D. C. He sent me drawings and 
specifications of what he described as “the one hundred 
pound AN-M47A2 Incendiary Bomb containing either IM 
or NP Incendiary Oil and the M76 Incendiary Bomb con- 
taining either IM Incendiary Oil or PT1 Incendiary Mix- 
tare.” He said his office had the opinion that these bombs 
should not be classed as ammunition for purposes of class- 
ification in ICC Freight Tariff No. 4 and asked for our 
comments or approval. 

On February 1, 1945, I answered this inquiry. My letter 
conformed an oral opinion that I had previously given and 
it agreed with Colonel Gillet’s opinion that the articles 
were not classified as explosives, ammunition or other 
dangerous articles so classified by the regulations of the 
Interstate Commerce Commission. 

Copies of the letters which I have described are set out 
in my Exhibit No. 11. 

Mr. Tuomas: At this time may we have marked for iden- 
tification Mr. Campbell’s Exhibit? 

Examiner Ries: That will be marked Exhibit No. 11. 

(Respondent’s Exhibit No. 11, Witness Campbell, was 
marked for identification.) 

By Mr. Txomas: 

Q. Will you continue, Mr. Campbell? 

A. The opinion which I expressed was confined strictly 
to the [360] question whether these articles fell within 
the technical terms of the Interstate Commerce Commis- 
sion’s Regulations. 

The Interstate Commerce Commission’s Tariff No. 4 that 
I have mentioned contained a heading, ‘‘Part 2’’, which 
reads as follows: 
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“Commodity list of explosives and other dangerous 
articles containing the shipping name or description of 
all articles subject to these regulations.” 

One of the articles in that list was listed as follows: 

“Bombs, gas, smoke or incendiary, nonexplosive, see 
chemical ammunition.” 

For these nonexplosive bombs, whether gas, smoke or 
incendiary, it was therefore necessary to look under the 
heading of chemical ammunition. There were four articles 
or items of chemical ammunition listed. These read as 
follows: 


“Chemical ammunition (containing class A poisons, 
liquids, or gases). 

“Chemical ammunition (containing class B poisons, 
liquids or gases). 

“Chemical ammunition (containing class C poisons, 
liquids or solids). 

“Chemical ammunition, explosive.” 


Any nonexplosive gas, smoke or incendiary bombs which 


did not contain Class A or B poisons, liquids or gases, or 
Class C poisons, liquids or solids, were not provided for 
under [361] the regulations. The incendiary bombs loaded 
with IM, MP or PT1 and shipped without bursters or fuses 
were not explosive within the meaning of the Regulations 
and these incendiary oils or mixtures, in my opinion, did 
not come within the definitions in the Regulations of Class 
A, B or C poisons, liquids, gases or solids. Therefore, they 
were not the particular kind of chemical ammunition that 
was defined in the Tariff No. 4. 

The fact that they were not within the definitions of 
articles under the Interstate Commerce Commission Regu- 
lations, however, did not mean that they were not in fact 
hazardous or dangerous or that no special care of handling 
should be given them in transportation. 

On July 18, 1945, Colonel Gillet wrote me referring to 
the opinion in my letter of February 1, 1945 about these 
articles not being under the Interstate Commerce Commis- 
sion Regulations and then saying: 
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“However, it is the opinion of this office that car- 
load shipments of these items should bear a dangerous 
placard and that express shipments should bear a fire- 
works label, as a precautionary measure and chemical 
warfare shipping agencies are being so instructed.’’ 

Mr. M. Hottanper: Mr. Examiner, I am going to have to 
object to this letter of February 1. I have no objection to 
the admission of the letter in its entire context, but this is 
jast one excerpt from it. If they offer the entire letter, I 
will [362] have no objection. 

Mr. Tuomas: Mr. Examiner, the entire letter is contained 
in Exhibit No. 4. I will supply the page reference to that. 
But the entire letter is contained there. 

The purpose of this quotation here is in connection with 
his comment. But the entire letter is set out in Exhibit No. 
4 

Exam. Riss: You say you want to do that later. 

I think, to satisfy Mr. Hollander’s objection, you had bet- 
ter show us where it is. 

Mr. McDowaxp: It is on page 99 of Exhibit 4. 

Exam. Rus: As I recall, this letter was also referred to 
by one of your other witnesses, was it not? I remember this 
language being read from this letter. 

Mr. Tuomas: Yes, Mr. Flint. 

Exam. Rrres: Do you recall that, Mr. Hollander? He 
referred to this letter and, as a matter of fact, he read this 
very same language that I am reading now. 

Mr. Tuomas: That is correct. The two witnesses are 
making different comments abont it. 

Do you find the page, Mr. Hollander? 

Mr. M. Hottaxpzr: Yes, I am reading it. 

Exam. Ries: You read it, Mr. Hollander, and then see if 
you want to withdraw your objection. 

Mr. M. Horzanpez: I am afraid I will not be able to be- 
cause it is the prior paragraph which makes it crystal clear 
[363] that the items involved were shipped without fuse 
and without burster. I don’t know why we cannot withdraw 
this letter from this exhibit — 
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Exam. Ries: Off the record. 
(Discussion off the record.) 

Exam. Ries: On the record. 

You may continue, Mr. Campbell. 

The Wrrness: He enclosed a directive dated the same day 
by order of the Chief, Chemical Warfare Service, to all 
Chemical Warfare Arsenals, Procurement Districts and 
Depots that said this: 


‘‘The Bureau of Explosives does not assign a classifi- 
cation to the M47 and M76 bombs when shipped without 
fuse and/or burster. However, the use of a dangerous 
placard on carload and a fireworks label on express 
shipments is considered essential for the protection of 
the cargo and to facilitate handling at Ports of Embar- 
kation. The placard and label requirements as shown 
have been approved by the Bureau of Explosives.’’ 


On page 3 of my exhibit is a copy of the memorandum 

that I sent in our office to my assistant, Thurber C. George, 
on July 31, 1945, asking him to inform all of our inspectors 
that the Chemical Warfare Service would placard all cars 
of solidified gasoline, either in bombs or other containers, 
with the dangerous placard. 
[364] If we in the Bureau of Explosives had not agreed 
with the Chemical Warfare office about the use of the 
Dangerous placard being desirable, we would not have gone 
along with its use on shipments of these bombs, since it 
was not required by the Regulations. 

For example, I would never approve putting a Dangerous 
placard on a carload of empty bomb bodies, because those 
articles are not hazardous to handle. If we allowed the use 
of Dangerous placards on cargoes that are not actually 
dangerous, the railroad employees might not respect the 
placard on cars that need them and might not give the 
placarded cars the special care that they need. 

The Dangerous placard that the Chemical Warfare Serv- 
ice directive said should be used on these shipments of M47 
and M76 bombs, shipped without bursters and fuses, is 
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required by the Interstate Commerce Regulations for vari- 
ous other articles. 

Section 529 (b) of the Tariff No. 4 required that the 
Dangerous placard, rather than the Explosives placard, be 
placed on cars of what the Regulations call “less dangerous 
explosives.” These included smokeless powder for cannon, 
fireworks, and also fixed ammunition for cannon containing 
the propelling charge and primer with empty, sand-loaded 
or solid projectiles, or without projectiles. The Dangerous 
placard was also required for carloads of inflammable 
liquids, inflammable solids and oxidizing materials, cor- 
rosive liquids, [365] compressed inflammable or noninflam- 
mable gases, and for poisonous liquids or solids, class B. 
No placard at all was required for tear gases or for class C 
explosives under the Interstate Commerce Commission 
Regulations. The placard requirements were summarized 
in a table for Section 584, page 15 of Supplement No. 3 to 
Tariff No. 4 

I understand that the M47 bombs that were in the ship- 
ments involved in these cases were shipped in wooden boxes. 
Section 57 (f) (4) of Tariff No. 4, in the part of the Regula- 
tions that covers Class A-Dangerous Explosives, states 
that: 


“Gas projectiles, smoke projectiles, incendiary pro- 
jectiles, gas bombs, smoke bombs, incendiary bombs, 
gas grenades, smoke grenades, and incendiary gre- 
nades, containing a bursting charge, must be packed 
and properly secured in strong wooden boxes.’’ 


The government thus treated the M47 bombs without 
bursters the same way, for packing purposes, that the Regu- 
lations require for incendiary bombs when shipped with 
the burster. 


That same section of the Regulations, Section 57 (f) (4) 
of Tariff No. 4, also provides that: 


“Detonating fuses, bouchonas or ignition elements 
must not be assembled in these articles unless shipped 
by, for, or to the War or Navy Department of the 
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United States Government or unless of a type approved 
by the Bureau of Explosives.” 


[366] If an incendiary bomb is shipped without a fuse or 
igniter but with a burster, it is an explosive bomb. If it is 
shipped without a fuse, igniter or a burster, it is a non- 
explosive incendiary bomb, and you have to check under 
the items for chemical ammunition to see if it has the kind 
of composition that brought it under the Interstate Com- 
merce Commission Regulations. Section 57 (h)(i) stated 
that: 


“For regulations for shipping ammunition contain- 
ing chemicals but no explosives or bursting charges, 
see chemical ammunition, sections 330, 342 and 364.” 


Section 59 also has a similar cross-reference provision 
about bombs loaded with incendiary agents but not contain- 
ing bursters, fuses, or igniters. It reads as follows: 


“(a) Chemical ammunition used in warfare is all 
kinds of explosive chemical projectiles, shells, bombs, 
grenades, et cetera, loaded with toxic, tear, or other 
gas, smoke, or cloud-gas cylinders, smoke generators 
et cetera, that may be used to project chemicals. i 

“(b) When these articles are shipped assembled with 
their ignition elements, bursting charges, detonating 
fuses, or explosive components, they must be shipped 
in conformity with the regulations prescribed for ex- 
plosive articles, Class A, see section 57. For shipment 
of these articles not containing ignition elements, 
bursting charges, detonating fuses or other explosive 
components, see sections [367] $30, 342 and 364.” 


Section 330 covered bombs, et cetera, without ignition 
elements, bursters or fuses but containing poisonous gases 
or liquids, class A. 

Section 342 covered such bombs, et cetera, filled with 
class B gases, liquids or chemicals. 

Section 364 covered such bombs, et cetera, filled with 
gases, liquids or chemicals, Class C. 
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The reason why the M47 and M76 bombs loaded with in- 
cendiary agents were not covered by the Regulations was 
because they did not come within the definitions of Class A, 
Bor C gases, liquids or chemicals. 

In closing, I want to say that my advice to the Chemical 
Warfare Service about the classification of M47 and M76 
incendiary bombs, shipped without bursters or fuses, has 
always been about whether they were or were not included 
in the classification of various articles under the Interstate 
Commeree Commission Regulations. Neither I nor anyone 
in the Bureau of Explosives, to my knowledge, has attempt- 
ed to express any opinion about how those articles are or 
have been classified for rate-making purposes. We in the 
Bureau of Explosives have no authority or duties about 
rates. 

By Mr. Tuomas: 

Q. Does this conclude your statement, Mr. Campbell? 

A. It does. 

[368] Mr. Toomas: At this time, Mr. Examiner, we offer 
Defendant’s Exhibit No. 11 in evidence. 
Examiner Rs: You may cross-examine, Mr. Hollander. 


Cross-EXAMIN ATION. 


By Mr. M. Hotiaxper: 

Q. Mr. Campbell, as chief inspector of the Bureau of Ex- 
plosives, do you in general have charge and over-all super- 
vision of the entire Bureau? 

A. Yes, Iam in command of the Bureau. 

Q. Do you either draft or assist in the drafting and 
promulgation of the Regulations of the Interstate Com- 
merce Commission concerning explosives and other danger- 
ous articles? 

A. Ido. 

Q. Since March 15, 1944, has in fact these regulations or 
their counterpart as appears in the tariff borne your name 
and that of your predecessor, Mr. Topping? 

A. My answer to that question is that the tariff bears the 
name of the publishing agent and from 1943 to date it would 
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be Mr. Topping’s name, I think until 1944, and my name 
since then. 

Q. Can you tell us briefly the four or five general cate- 
gories of commodities covered by your regulations? 

A. Yes. The regulations cover explosives, flammable 

liquids, flammable solids, oxidizing materials, compressed 
gas, poisons and radioactive material. There is for each of 
these names a definition included in the regulations. 
[369] The definition defines what the material is. These 
particular names of groups are put in the regulations and 
followed because the act of Congress requires the Inter- 
state Commerce Commission to make regulations to govern 
those particular materials or classes of materials. 

Q. Those six categories, or seven categories, that you 
mentioned comprise all of the classes which are covered 
by the regulations concerning explosives or other danger- 
ous articles? 

A. They do. 

Q. Are you familiar with or have you had an opportunity 
to examine the M47 bomb body containers filled with the 
gasoline gelatinized by the addition of the Napalm granule? 

A. No, I don’t remember that I have ever examined that 
bomb body. 

Q. In the course of your official duties, would you know 
whether that bomb body including or containing within it 
the Napalm Gel filter has been examined and tested by 
someone in your office or under your supervision? 

A. My recollection is that the laboratory tested the filter 
but we never tested the bomb. We tested the filler. The 
idea was to find out whether or not that material was 
covered by these regulations. 

Q. By laboratory, you refer to— 

A. Bureau of Explosives Laboratory. 

Q. And by filler you refer to? 

[370] A. The contents of this bomb, without the burster 
or igniter or fuse. 

Q. After that analysis conducted by the laboratory of 
your Bureau, did either the laboratory or your office di- 
rectly issue any reports containing your conclusions as to 
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whether the material so tested was within the purview of 
any of the definitions of your regulations? 

A. Yes, I remember that we did issue a report and we 
said that that material was not subject to any definition of 
a dangerous article as it appears in the regulations. 

Q. In other words, if I can review again the seven cate- 
gories that you enunciated before, your conclusion, in other 
words, was that for the purposes of your regulations con- 
cerning explosives and other dangerous articles, this ma- 
terial, this Napalm Gel, was not an explosive, it was not a 
flammable liquid, it was not a flammable solid 

Mr. Tuomas: Mr. Hollander, excuse me. 

When you said your regulations, it is the Interstate 
Commerce Commission Regulations, or do you have some- 
thing in mind what he put out in the way of regulations? 

By Mr. M. Hotianver: 

Q. Do you have any objection to my calling those regu- 
lations you participate in drafting, and as a matter of fact 
write for the Commission, your regulations—they are the 
ones you administer, are they not? 

A. Yes, but they are really Interstate Commerce Com- 
mission [371] Regulations. 

Q. Under these particular regulations— 

A. The tariff has my name on it. They make me put my 
name on it. 

Q. The tariffs in the regulations are exact reproductions, 
one of another? 

A. They are. These regulations contain a definition of 
each of those groups of dangerous materials that I referred 
to. These definitions control what is a dangerous thing 
and so on, and they are the only names that are shown in 
the Act of Congress directing the Commission to make 
these regulations. So that, in order to call a thing a 
dangerous article and to put it under one of those groups, 
it would have to go within the definition under the Inter- 
state Commerce Commission Regulations as a dangerous 
article of that group. 

Q. It certainly is clear that the material with which we 
are here concerned, namely, the steel bomb body case filled 
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only with Napalm Gel, does not come within any of these 
definitions of the regulations to which we have referred? 

A. That is true. 

Q. Do the regulations as presently constituted, with the 
various use groups of definitions, cover commodities vary- 
ing in degree as to their dangerousness? 

A. Yes. 

Q. They cover items which are tremendously dangerous 
and they [372] also cover items at the other end of the 
scale which are only slightly dangerous? 

A. Well, they only go down the scale so far. We don’t go 
down to the very limit of things. I think what you are try- 
ing to drive at is when you say a thing is a flammable 
liquid, you say it has to have a flash point at or above 
eighty degrees Fahrenheit. If it has a flash point below 
eighty, it is not a flammable liquid and no matter how far 
down you go, it is not a flammable liquid. 

Q. You point out that the regulation covers dangerous 
articles to a point. 

A. That is right. 

Q. Below that point the article is not covered by your 
regulations. If it does not have the minimum danger neces- 
sary to warrant its coverage by your regulations, then it is 
free from your regulations? 

A. That is true. 

Q. And when it is free from your regulations, just what 
does that mean with respect to the type of packing, han- 
dling, inspection, safety or other precautionary measures? 

A. I don’t know the answer to that question. That would 
be a matter for the tariffs and classifications committees to 
work out. I could only write regulations and require com- 
pliance with those regulations for a thing which was a 
dangerous article. I don’t know what the requirements 
would be if they [373] were not dangerous. 

Q. You of course would be able to tell us the particular 
requirements so far as packing, handling, marking, label- 
ing, storing or otherwise transporting are concerned if 
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those shipments involved an item which was in fact highly 
explosive? 

A. Yes. 

Q. Could you tell us what some of these particular re- 
quirements are in transporting an item which under your 
regulations is deemed to be a high explosive? 

A. If you want to talk about an explosive bomb or ex- 
plosive projectile, the regulations would tell you first how 
it has to be packed, how it has to be marked, how it has to 
be loaded, blocked and braced in a car or truck, how the car 
or truck must be placarded. It tells you how the thing 
must be handled, how the container must be handled. It 
tells you how the waybill must be endorsed. It tells you 
what kind of freight car it can go in, how the car must be 
certified. It tells you the position of the car in the train. 
It tells you how you must make delivery within a given 
time; you must not store that car. 

I think that is all I can think of offhand. 

Q. Let me ask you, Mr. Campbell, would it be necessary 

for anyone of these various precautions and safety meas- 
ures you have enumerated to be observed in the transporta- 
tion of a bomb body case M47 filled only with the Napalm 
Gel? 
[374] Mr. Tuomas: May I ask on that question, when you 
say is it necessary, are you speaking in connection with the 
terms of the regulations themselves, I take it? Do the 
regulations require that? Is that the meaning of the ques- 
tion? 

Mr. M. Hottaxper: I am not sure. I thought my question 
was only whether or not any of the precauations Mr. Camp- 
bell has enumerated with respect to nonexplosives, and I 
think he listed about a dozen of them, my question was any 
one or all of those precautions have to be observed, and I 
will qualify it, so far as your regulations are concerned, 
with respect to the transportation of an M47 bomb body 
case filled with Napalm Gel. 

Mr. Tuomas: I have no objection to that. 

The Wirxess: There is nothing in these regulations that 
would apply. I have already said that. 
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By Mr. M. Hotianver: 

Q. So that there would be no need for compliance with 
any of these precautionary measures you have set up? 

A. Any of these requirements and regulations pertain to 
the explosives and dangerous articles and they are enum- 
erated in here. 

Q. Now, liquid gasoline I suppose is nowhere as danger- 
ous as a high explosive? 

A. Well, it all depends on how you look at it. A lot of us 
think that gasoline is a pretty dangerous thing because the 
vapors will be carried so far away and flash fire to the 
source [375] of supply. 

Q. Let me ask you this: Is gasoline included in and sub- 
ject to these various requirements and restrictions imposed 
by your various use regulations? 

A. Yes, these regulations cover the transportation of 
gasoline. They say what kind of container it must be 
shipped in, how it must be labeled, what kind of car it can 
get in, how the car must be placarded, how the billing must 
be endorsed for the thing. Also, it has regulations about 
deliveries and holdovers. 

Q. We are talking now of liquid gasoline? 

A. Yes. 

Q. I have to distinguish that from the thickened gasoline 
which, as you know— 

A. That is not defined in these regulations as a dangerous 
article. 

Q. I just wanted to make certain that the record shows 
you agree that this is correct, that it is only liquid gasoline. 

A. Yes. That is what you asked me about, 

Q. To which your requirements or your regulations 
apply? 

A. Yes. 

Q. A liquid gasoline, as far as you are concerned, is a 
dangerous article, within the meaning of that term as de- 
fined in your regulations? 

A. Yes, it is not what I think but the books say it is, the 
[876] Federal Regulations say it is. 

Q. Napalm Gel or thickened gasoline is not a dangerous 
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article within the definition of that term as used in your 
regulations? 

‘A. The regulations define a flammable liquid. If a Na- 
palm Gel wouldn’t flow, could not be put m an open cup 
test apparatus by flowing in there, it would not be a liquid. 

The Act of Congress definitely says the regulations must 
cover flammable liquids. 

Q. It would not be a flammable solid under your defini- 
tion, would it? 

A. The flammable solid definition does not apply to mate- 
rials like that. That is section 150 if you want to read it. 

Q. Is it fair to infer from the fact that liquid gasoline 
is covered by your regulations as a dangerous article and 
the fact that thickened gasoline is not considered sufficiently 
dangerous to come within the definition of dangerous 
articles covered by your regulations, the Interstate Com- 
merce Commission regulations— 

Mr. Tuomas: I am going to object to your question be- 
cause of the second assumption built into that question, 
which has not been covered, nor has it been testified to by 
the witness. The witness has not testified that this article, 
Napalm Gel, is not covered by the regulations because it 
it not sufficiently dangerous. What he has testified to is 
that it is not covered by the regulations because it does not 
fall within the definitions of the particular articles in the 
regulations. 

[377] By Mr. M. Hottanver: 

Q. If thickened gasoline has the same degree of danger 
from a transportation point of view as does liquid gasoline, 
would there be any doubt in your mind as to the need for 
application of the provisions of your regulations to Napalm 
Gel or thickened gasoline? 

Mr. McDoxatp: Mr. Examiner, I think that is just as 
objectionable. He starts out with a proposition that thick- 
ened gasoline—excuse me, might we have the question read, 
or rather, the first part of it. 

Exam. Ries: Will you read the question, Mr. Reporter. 

(The pending question was read by the reporter. 

Mr. Tuomas: It is not a matter of need. He has not 
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testified anything about the need under the regulations. It 
is about whether or not it falls within the regulations. 
Separately from it, that is something else again. But the 
length of this question ties that in, or seems to assume that 
the witness has testified that if it is sufficiently dangerous 
then it falls within the definition of the regulations which, 
as I understand it, is not what the witness has testified to. 

Mr. McDonatp: That is the point I was getting at, 
Mr. Examiner. I misunderstood the first part, I am frank 
to say. I thought he had said, ‘‘If it is not’’. I think that 
it is important that this question show, before the witness 
is asked to answer, if he is talking about whether it is or 
is not [378] dangerous within the meaning of the tariff; 
that is one thing. But if he is asking him whether or not 
it is dangerous in fact, regardless of the tariff, that is a 
different thing. I think we should be heard then on objec- 
tion. 

Exam. Ries: Do you think you can rephrase this ques- 
tion, Mr. Hollander, or not? 

Mr. M. Hoxtanver: I think it would be very difficult to 
do, Mr. Examiner. 

Mr. Burcess: It certainly is when you are trying to get 
him to testify to something he has not testified to. 

Mr. M. Hottanver: I certainly do not want to anticipate 
his answer. 

Examiner Rirs: Do you understand the question, Mr. 
Witness? 

The Witness: I think I do. 

Exam. Ris: Let us see if you can answer the question. 

The Wirness: I think that both articles do have a risk, 
a transportation hazard. I think the risk from a transpor- 
tation hazard standpoint is greater for the liquid than it is 
for the solid. 

Is there anything else that I could tell you about? 

By Mr. M. Hotuanper: 

Q. No, sir. By solid you refer to the thickened gasoline 
or Napalm Gel? 

A. I do. 

Q. In fact, if the danger was not less with respect to the 
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solid, if the danger was indeed as great with respect to the 
[379] solid or Napalm Gel as it is with respect to liquid 
gasoline, then in that event the Napalm Gel probably would 
be subject to the coverage of your regulations? 

Mr. McDonatp: Objection, Mr. Examiner. 

If I understood the witness’s testimony a few minutes 
ago, he undertook to say, and if I am wrong I am sure 
Mr. Campbell will correct me, that whether or not an article 
is a dangerous explosive within the meaning of the tariff 
depends largely, if not entirely, on what Congress says 
in fact is or is not the fact. 

It is on the basis of congressional legislation that the 
tariff is framed and molded. Am I correct, Mr. Campbell, 
or did I misunderstand you? 

The Wrrsess: The Act of Congress says what shall be 
incorporated in the regulations. That is the act of March 
4, 1921. That is the copy I have here. It says: 


“<The Interstate Commerce Commission shall formu- 
late regulations for the safe transportation, within 


the limit of the United States, of explosives and other 
dangerous articles, including flammable liquids, flam- 
mable solids, oxidizing materials, corrosive liquids, 
compressed gas and poisonous substances, which shall 
be binding upon all carriers and shippers engaged in 
making shipments of these things,”’ 


and so on. 

[380] Mr. McDowatp: Might I ask the witness for clari- 
fication before you rule on the objection, Mr. Examiner. 
I think I also recall, Mr. Campbell, that you indicated 
within the meaning of your tariff and the congressional 
reference to the articles to be covered that this could not 
be considered a flammable solid within the meaning of the 
regulations; is that correct? 

The Wirxess: That is true. 

Mr. McDoxratp: Would it not follow that before you 
could include an article of this kind in the regulations, 
regardless of your personal opinion as to whether it was 
or was not in fact dangerous, that it would require in 
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effect congressional amendment of the general classifica- 
tions there before that could be done? 

Mr. M. Hotuanver: I don’t think that is a question 
competent for Mr. Campbell. 

Mr. McDonaup: I submit that is perfectly proper for 
classification before you can rule on it. 

Mr. M. Hottanper: The extent to which a statute may 
be in need of a congressional amendment, I don’t think 
that is a proper question. 

Exam. Ries: I don’t know that that is important. 

Mr. McDonatp: Here we have presumably an impartial 
agent, somebody who is in part the agent of the carriers 
but likewise the agent of this Commission in enforcing the 
law, As I understand his testimony, and if I am wrong I 
certainly [381] apologize for wasting our time, but as I 
understood Mr. Campbell he is saying just about what I 
have said. If that is the fact, whether it makes foolish law 
or not, I respectfully submit that it requires Congress to 
change it. If I am wrong, of course, it does not. 

The witness, I think, is the one best qualified in the 
room to answer that basic question. If the answer is 
opposite of what I expect, I withdraw my objection. 

Examiner Ries: Let me see what the witness does say 
about it. 

The Wrrness: I think we would have to put into the act 
another category of dangerous goods to take care of this 
particular type or we would have to change the definition 
of one of those already existing. 

By Mr. Hotianper: 
Q. May I return to the examination? 
Examiner Ries: Yes, you may. 

By Mr. M. Hotnanper: 

Q. In other words, Mr. Campbell, if you felt that the 
degree of risk or hazard attendant upon the transporta- 
tion of M47 steel bomb body case filled with Napalm Gel or 
thickened gasoline, was as great or as serious as the degree 
of danger attendant upon, let us say, the transportation 
of liquid gasoline, you would be fully empowered at least to 
suggest that the regulations be amended so as to include 
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these additional Napalm Gel items within the coverage of 
the regulations of the Interstate Commerce Commission on 
explosives and dangerous [382] articles? 

A. I would not be empowered to change them. 

Q. You would be empowered to suggest? 

A. I could suggest, but I would not be empowered to 
change those regulations. 

Q. Would it be proper for us to assume that in the 
responsibilities you carry out in administering these regu- 
lations on explosives and other dangerous articles, that 
if you did come across an article which was at least as 
dangerous from a transportation point of view as liquid 
gasoline, that you would make such a recommendation to 
the Commission that it be included within the list of 
dangerous articles, again on the assumption that it at least 
is as dangerous as gasoline? 

Mr. Tuomas: I object to that on the ground that it is a 
hypothetical situation. 

Examiner Ris: I will overrule the objection. 


Do you understand the question? 
The Wirxess: Yes, but I did not want to answer it out 
loud. 


Mr. Buecess: Go ahead. Say whatever it is. 

The Wrrsess: In times of war or when we are about to 
enter a way, you don’t make a practice of advertising 
what you are going to do by writing regulations for public 
hearings. 

Examiner Ries: That is very true. 

By Mr. M. Hotuanver: 

Q. Are you suggesting— 

[383] A. I am not suggesting anything; I am telling you I 
don’t know. 

Q. I would like to find out whether the reason for your 
not recommending that Napalm Gel be listed as a dangerous 
article stems from security considerations? 

A. You asked me why I didn’t suggest that the regula- 
tions be amended when this subject came up. 

Q. That was not my question. 
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Mr. McDonatp: He did not ask you that specifically; he 
asked you a general question about anything. 

The Witness: The answer is—— 

Examiner Ries: Let us wait until we get a question now 
from the counsel. Just answer his question now. We will 
see what he is going to ask you. 

Mr. M. Hottanver; My question, as I remember it, was 
simply this: that if Mr. Campbell in the exercise of his 
duties and responsibilities came across an item which in his 
view was at least as dangerous as liquid gasoline, would he 
recommend that the regulations defining explosives and 
other dangerous articles include or be amended to include 
this additional item found by him to be at least as dan- 
gerous as liquid gasoline. 

Mr. Tuomas: He answered that. 

Examiner Ries: Just a minute. 

Can you answer that? 

[384] The Wrrness: The answer is yes, if we had a liquid 
that had a material that had an identification, identical rish 
as gasoline, it would be already included in the regulations. 
That is under the definition of flammable liquids. 

By Mr. M. Horuanper: 

Q. We are coming back again to your assertion, in other 
words, that Napalm Gel or thickened gasoline does not have 
as high a risk from a transportation point of view as does 
liquid gasoline? 

A. That is true. 

Q. Do you think that the Napalm Gel or thickened gaso- 
line in a steel bomb body can roughly be compared to the 
shipment of Sterno in cans? 

A. Well, they are of the same general category, that is, 
they are flammable liquids absorbed in the solid, but the 
Sterno is not as readily ignited as the Napalm Gel. 

Q. Did you refer to both of them as flammable solids? 

A. No, they are not flammable solids under these defini- 
tions. If you don’t understand that, you can find it by read- 
ing paragraph 150 in the book and you will see that the 
definition for a flammable solid is given there. These items 
would not come within the scope of that definition. 
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Q. That would be true of Sterno as well as Napalm Gel? 

A. It would. 

Q. Does white phosphorous by itself come within the pur- 
view of your regulations? 

[385] A. It does. 

Q. Your testimony this afternoon discussed and quotes 
from a number of provisions of the Interstate Commerce 
Commission’s regulations on explosives and other danger- 
ous articles. Is it fair to state however, that not a single one 
of those provisions or quotations could possibly include or 
bring within the coverage of the regulations the materials 
here in question, namely, the steel bomb cases with Napalm 
Gel? 

Mr. Tuomas: I object to that. 

We testified on that all the way through they don’t apply. 

Mr. McDoxatp: Not only that, but the regulations speak 
for themselves. 

Mr. Tuomas; He explained why they didn’t apply. 

Exunxze Rus: Yes, I recall he has made statements on 
this. 

Mr. M. Hotxaxver; The statement is replete with refer- 
ence to all these provisions and quotations. I just wanted 
the reeord to show very plainly that notwithstanding his 
reliance on all these provisions and quotations, they have 
nothing to do with the item shipped in this litigation. 

Mr. Tuomas: Of course, that is not true. He explained 
in his testimony, tracing through in the definitions of the 
act the reasons why they were not within the terms and 
definition of the act. They have something to do with it, but 
they are not subject to the definitions, they don’t meet the 
[386] definitions. 

Examiner Ries: As I understand, he has testified they 
are not subject to the definitions of the regulations. 

Mr. M. Houxanvez: I have no further questions. 

The Wirsess: You asked about phosphorous, white or 
yellow; that is section 190. It is a dangerous article and 
the regulations outline how it must be packed, described, 
marked, and so forth. That is the only one I didn’t give you 
that I know of. 
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Mr. M. Hottanper: Thank you. 

Examiner Ries: Is there any redirect? 

Mr. Tuomas: I don’t believe so. 

Examiner Riss: Is there any objection to the document 
marked for identification, Exhibit No. 11? 

Mr. M. Hottanver: No, your Honor, there is not. 

Examiner Ries: There being no objection, it will be re- 
ceived in evidence. 

(Respondent’s Exhibit No. 11, Witness Campbell, was 
received in evidence.) 

Examiner Ries: Your are excused, Mr. Campbell. 

(Witness excused.) 
[387] Examiner Ries: Mr. Shrader. 


E. R. Suraper was sworn and testified as follows: 
Dmect Examination. 
By Mr. Tomas: 

Q. Would you state your name for the record, please? 

A. E.R. Shrader. 

Q. Have you prepared a statement for this hearing? 

A. I have. 

Q. Would you proceed then, Mr. Shrader? 

A. My name is E. R. Shrader. I am assistant to General 
Manager, Lines East, of the Chicago, Burlington and 
Quincy Railroad Company, 547 West Jackson Boulevard, 
Chicago 6, Illinois. From November 1942 to May 1945 I 
was employed by the Burlington as trainmaster at Denver 
where, among other responsibilities, I had supervision over 
shipments into and out of the Rocky Mountain Arsenal at 
Ladora, a few miles east of Denver. 

I have reviewed the United States Government bills of 
lading for the thirty-nine carloads of incendiary bombs 
stated in the complaint in Docket No. 32131—the Seaboard 
case— to have moved in May and August, 1944 from La- 
dora, Colorado to Charleston, South Carolina, and the 
ninety-eight carloads of incendiary bombs stated to have 
been shipped during the period from April 29, 1944 to June 
20, 1944 in the complaint in Docket No. 32132, the Bangor 
and Aroostook case. The Burlington is [388] shown by 
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the bills of lading to have been the originating carrier on 
most of the shipments in the first-named case and in the 
other to have been one of the participating carriers in a 
substantial majority of those shipments and to have been 
the originating carrier as to more than one-third of them. 

I, and others acting under me and at my direction, have 
attempted to locate the waybills, wheel reports and any 
other underlying records as to these shipments—additional, 
of course, to the government bills of lading—but have been 
unsuccessful. I believe that such records were destroyed 
some time ago. 

In each instance in both cases in which the Burlington 
was stated on the United States Government bill of lading 
to have been a participating carrier, the bill of lading also 
states “Dangerous Placards Applied.” The form of that 
placard was prescribed by the Interstate Commerce Com- 
mission Regulations for Transportation of Explosives and 
Other Dangerous Articles by Freight. 

Mr. M. Hotianxver: I have to object. 

Mr. Campbell just finished testifying that the regulations 
in no way prescribed a placard for the shipments involved 
in this litigation. 

Mr. Tuomas: No, Mr. Hollander. This does not say that 
the Interstate Commerce Commission regulations pre- 
scribed the use either. What Mr. Shrader has said is that 
the form of that [389] placard was prescribed by the reg- 
ulations. He has testified that the bill of lading called for 
placing on of that placard. 

Mr. M. Hottaxper: I fail to grasp the subtle distinction 
between the form of the placard prescribed by the regula- 
tions and the regulations prescribing the placard. 

Mr. Tuomas: It is not a subtle distinction; it is a very 
real situation. 

The regulations, as I understand it, and it will be plain 
from Mr. Shrader’s testimony, I think, and should have been 
plain from Mr. Campbell’s testimony, the regulations do not 
prescribe the placing on of the placard on the cars here. 
The regulations, however, do prescribe the form of the 
placard marked dangerous. 
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Examiner Ries: Are you talking about this placard that 
has been in one of your exhibits here, with the word “dan- 
gerous” on it? 

Mr. Tuomas: Yes, your Honor. 

Examiner Ries: It is just the form of that placard, the 
size? 

Mr. Tuomas: That is right, the form, size and nature of 
that placard he says is prescribed by the regulations. 

Examiner Ries: Mr. Shrader, is that what you mean by 
the word “form” in your testimony ? 

The Wirness: Correct, sir. That is the form that was 
applied to the cars. 

[390] Examiner Rres: If that is what you mean, I will 
overrule the objection. 

You may proceed. 

The Witness: Those regulations, for the period involved, 
are known technically as Agent W. S. Topping’s Freight 
Tariff No. 4, issued January 6, 1941 and effective January 
7, 1941, and are commonly known as the Red Book. 

The attachment of the Dangerous placard to the cars 
required each of the railroads which participated in the 
shipment to observe all of the requirements of those regu- 
lations pertaining to shipments of dangerous articles, re- 
gardless of the consist of the shipments. We did not ques- 
tion the government’s designation of the lading as dan- 
gerous. 

Whenever a car or cars placarded Dangerous were car- 
ried in the same train with cars placarded Explosives, as 
commonly happened, unusual operating difficulties arose, 
much worse than if all the cars had been loaded with the 
most dangerous type of explosives. The reason for this was 
simple. Dangerous cars could not be coupled directly to 
Explosives cars, but had to be seperated by at least one 
unplacarded car. There was no requirement that Explo- 
sives cars be separated from each other. 

F. E. Sperry, Assistant Vice President of the Burlington, 
put the matter thus in the War Materials Reparation Cases. 

Mr. M. Hotuanper: I have to object to this again. 

This is again another instance of incorporation by refer- 
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ence [391] of extraneous testimony in other proceedings. 

Mr. Tuomas: What he is doing here is stating what his 
superior said and saying that that is his opinion, Mr. 
Shrader’s opinion. 

Examiner Rs: I don’t know that he stated that is his 
opinion. 

Mr. Tuomas: We can put it in question and answer form 
to him, Mr. Examiner, if it is better that way. I will ask 
if he agrees with the statement. I think that is his intention. 

Examiner Ris: I think probably it is. I am going to 
overrule the objection on the basis that this witness does 
combine this testimony with the statement that he agrees 
with what this says. Now, if he does that, I will permit it to 
stand. 

By Mr. Tomas: 

Q. After reading the statement, will you then state 
whether or not you agree with him? 

A. Quotation: 


“_. . the mere fact that you had dangerous cars, 


along with Class A explosives, made more work for the 
railroad than if they had all been Class A, because you 
couldn’t put Class A next to Class B. You can put Class 
A next to Class A, but you had to put other cars be- 
tween Class A and Class B. So if it had all been Class 
A, it would have been an easier job.”—Tr. 9002. 


That is very definitely true in the operation of a [392] 
railroad under those conditions. 

Mr. M. Hottanver: I have to object again, Mr. Examiner, 
because there has been no showing at all that what was in- 
volved in the shipments in question were Class E. As a 
matter of fact, Mr. Campbell said in effect that they are not 
Class A, they are not Class B, they are not say Class sub- 
ject to the regulations. 

This refers very plainly to Class B as classified by the 
Interstate Commerce Commission Regulations on explo- 
sives and other dangerous articles. 

Mr. Tuomas: Mr. Campbell testified about the placing 
of the Dangerous placard on the Class B explosives, less 
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dangerous explosives. It ties in directly. And the bills of 
lading show that these were placarded Dangerous. 

Examiner Ries: Hasn’t the purpose of this testimony 
been, prior to this statement, that he could put two cars 
with explosives together, but he could not attach a danger- 
ous car to an explosive car? 

As I understand this quotation that he has made here 
and says he agrees with, it is merely further carrying into 
language that same theory. Isn’t that the idea? 

Mr. Tuomas: We can ask the question directly. 

By Mr. Tuomas: 

Q. Is that your idea in making the statement and the 
testimony you have, Mr. Shrader? 

A. Yes, Sir. This is a description of exactly how the 
operations were carried out. 

[393] Examiner Rms: Mr. Shrader, what do you mean by 
Class A explosives, for instance? What is meant by Class A 
explosives as against Class B that is used there? 

The Witness: Those were cars carrying the placard 
“High Explosives.” 

By Mr. Tuomas: 

Q. What is Class B? 

A. Explosives. 

Examiner Riss: Is it your purpose in making the state- 
ment here to further your statement made previously con- 
cerning cars with placards of Explosives attached to each 
other and then coupled with dangerous cars and in that way 
making up this train? 

The Witness: That is right. 

Examiner Ries: Is that the whole purpose of this line of 
testimony now? 

The Witness: Correct. 

Examiner Ries: If that is the case, I will overrule your 
objection. That is the entire purpose of his testimony, he 
says, on that point. 

Mr. M. Houtanvrr: Did he explain what a Class B ex- 
plosive ist 

Examiner Res: I don’t know. 
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Mr. Burcess: Yes. He said it had a Dangerous label on 
it. 

The Wrrsess: The car carrying a Dangerous placard. 
[394] Examiner Riss: And the Class A that you referred 
to there was explosives? 

The Wirxess: Correct. 

By Mr. Tuomas: 

Q. Will vou continue then. 

The Burlington operating rules imposed other special 
requirements in making up through trains containing dan- 
gerous cars, in that such cars had to be separated from the 
engine and from the caboose by five cards which were not 
placarded Dangerous or Explosives. 

Furthermore, the Red Book rules required that we take 
special cars to avoid rough handling. As a result of this 
rule, and because of our fears for the safety of the move- 
ment, it was our practice to bury dangerous cars in the 
middle of the train, so far as possible, so as to reduce the 
danger of slack action from either and of the train. 

Special cars was also required in the switching of dan- 

gerous cars in the yard. Such cars could not be rapidly 
switched in the usual efficient way in classification switching, 
but under the Red Book rules had to be released at slow 
speed, and even this required that hand brakers on the car 
be tested in advance. In actual practice, cars with bomb 
loads were shoved to rest by the switch engine, whether 
the car’s placard was Dangerous or Explosives. The same 
procedures also had to be allowed with all other cars later 
switched onto the same track, even if such cars were not 
placarded. 
[395] Whenever explosives or dangerous cars moving to 
or from Ladora required temporary storage in our Denver 
yards, we set them in the clear where the cars could be 
watched and where they would be isolated from other 
traffic and from risk of fire and collision. 

Throughout the entire wartime production of Napalm 
bombs at the Arsenal, the importance of the bombs to the 
war effort and their short supply necessitated that we 
exercise special cars in protecting the shipments from 
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tampering and sabotage and in expediting the shipments 
to the ports. 

Our set-out track at Ladora was along federal highway 
No. 6, and because of the danger of tampering and sabo- 
tage we never allowed bomb loads to stand unprotected on 
the set-out track. When it was impossible to move the 
shipment immediately, we assigned special agents to the 
area to guard the shipment until it could be moved. When- 
ever a car in a bomb shipment had to be set out because 
it needed repairs, we arranged for railroad personnel to 
be in the vicinity and to keep an eye on the car until repairs 
had been made and it was moving again. 

The Dangerous placard on any car was of course a 
warning to all operating personnel to exercise special cars 
to avoid rough handling of the car either in the yards or 
on the road, and the Burlington made extra inspections of 
such cars when they were interchanged, to determine 
whether or not the car had received rough handling en 
route. This inspection involved [396] opening the car to 
examine the condition of the lading whenever there were 
indications that the car had received rough handling. 
Dangerous cars also received special ground inspections 
at every stop en route, and particular care had to be 
exercised by the crews in maintaining and replacing plac- 
ards. Crews also had to be alert to detect by odor whether 
any of the bombs had developed leaks en route. 

Extra precautions were also taken in the furnishing of 
empty cars to Ladora for loading. The <Arsenal’s car 
inspectors met extremely high standards for the cars 
which would be accepted, and frequently rejected cars for 
minor or trivial reasons. As a result we were in all cases 
obliged to furnish Class A boxcars suitable for loading of 
explosives. All cars furnished to Ladora thus had to be 
light-proof and spark-proof, and daytime inspection of the 
cars from the inside was necessary to ascertain this fact. 
Various maintenance work was also required. Loose floor 
boards and lining had to be recalled or in many instances 
replaced, and breaks and cracks had to be repaired, pro- 
truding nails drawn, and tin strips removed. All cars had 
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to be carefully cleaned. Thorough inspection of the out- 
side of the car, particularly the running gear, the draft 
gear, and the brakes, was also necessary. 


Despite our best efforts to furnish cars meeting the 
standards set by the Arsenal, quite a number of our cars 
were [397] rejected by the Arsenal’s personnel, and these 
ears then generally had to be returned empty to Denver 
and put to other uses. 

Needless to say, during the war we experienced a very 
serious shortage of cars of all kinds. However, Class A 
boxears meeting the standards set by the Arsenal were in 
particularly short supply, and we frequently experienced 
very real difficulties and considerable expense in supply- 
ing the Arsenal with the cars of the kind and number 
requested. While we did all we could to obtain suitable 
ears locally, we often had to send hundreds of miles for 
empty cars which might meet the Arsenal’s requirements. 
In other cases, we had to take cars from other shippers 
and we even made special requests to shippers to unload 
cars so that the supply required by the Arsenal could be 
furnished on time. 

One workable but expensive solution to this problem was 
to bring empties into Ladora from the Sioux Ordnance 
Depot at Sydney, Nebraska, about 150 miles away. The 
Sioux Depot received very large shipments of small arms 
ammunition for storage and thus was a good but remote 
source of supply for Class A boxcars. 

We found that the Arsenal’s inspectors were less critical 
of cars from the Sioux Depot, as we could argue that these 
cars had already been accepted for munitions shipments 
by other United States inspectors. Sometimes, in anticipa- 
tion of heavy [398] traffic out of Ladora, we would send 
a special crew from Sterling, Colorado, up to Sydney just 
to get the empties for Ladora. 


Grain shippers in that area were very hard-pressed for 
empty cars all during the period of the war, and frequently 
were glad to accept gondolas or coopered stock cars or 
anything that could be made to serve their needs. When 
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they saw us hauling Class A empties for Ladora by their 
elevators, they became very indignant with us. 

Notwithstanding the difficulties involved, by giving the 
Arsenal priority over all civilian shippers, we were usually 
able to furnish the cars requested without the delays which 
were frequently experienced by civilian shippers. This was 
done pursuant to the policy of the Burlington to give the 
United States preferred service in all respects necessary to 
the war effort. This policy extended beyond the farnish- 
ing of empty cars, and included all aspects of our service. 

As trainmaster, for example, I arranged for special pick- 
ups of shipments out of Ladora, which were beyond regu- 
lar routine and would not have been arranged for private 
shippers, in order to get the shipments on fact, through 
trains as quickly as possible. We did everything we could 
to expedite these shipments from beginning to end. We 
did this to aid in the war effort and also to get the muni- 
tions off of our property. 

Railroading in the days of the war involved consider- 
ably [399] greater fire hazards than exist today in a num- 
ber of important respects. Practically all of our freight 
locomotives and most of our passenger and yard locomo- 
tives were steam-powered during the war. Steam locomo- 
tives, especially those burning coal, were a source of fire 
hazard because of the sparks thrown from the stack and 
the coals shaken out of ash pans. 

Hot boxes, or overheated journals, were another impor- 
tant source of fire hazard. If undetected, a hot journal on a 
boxcar will generally ignite the waste and lubricating oil in 
the journal box and thereafter the floor of the car, its 
wooden lining, paint and other combutible parts, as well as 
the lading, if combustible. 

Cars were more heavily loaded during the war, and 
because of this and other wartime conditions, such as inex- 
perienced personnel, we had a substantially greater prob- 
lem during the war with hot boxes than is otherwise the 
case, and even in normal times hot boxes constitute an 
important operating problem. 

There are numerous other sources of fire hazard in 
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railroading. Grade crossing collisions with gasoline tank 
trucks constitute one of the more spectacular sources of 
fire. Heaters in refrigerator cars, stoves in cabooses, 
lighted fuses, switch-thawing burners, careless smoking, 
and sparks thrown by brake shoes were other sources of 
fire hazard. 

Thus the ordinary hazards of fire were greatly augmented 
[400] during the war because of wartime operating con- 
ditions such as I have described. 

On all the bills of lading in which the Burlington was the 
originating carrier in Docket No. 32132 appeared a signifi- 
cant notation. The notation on United States Government 
bill of lading No. WV 4284396 is typical, all of the other 
notations being identical. The notation read as follows: 


“Fuses and Wires for Bombs in Car No. 

MILW 707381 DT10 
Shipments on Orders 21505 and 21506 to Be Coordi- 
nated With This Shipment at P of E So that All 
Material Will be on Same Vessel” 


Whenever such a notation appeared on the bill of lading, 
its direction was observed by the railroads. The shipments 
were coordinated just as requested so that all material was 
on hand as nearly as possible for shipment at the time of 
embarkation on the same vessel. The shipments of fuses 
and the several shipments of unfused incendiary bombs 
referred to were all coordinated. This usually required, as 
was probably done in the instances shown in these partic- 
ular bills of lading, that the cars carrying the fuses be 
shipped in the same train as the corresponding shipment 
of one of the orders of incendiary bombs, without fuses or 
bursters. 

I should like to point out that we were required to co- 
ordinate more shipments than the bills of lading would 
seem [401] to indicate. Not infrequently we would receive 
oral instructions to coordinate shipments which we had 
already received as to which the covering bills of lading 
made no mention of any such requirement. 

The requirement for coordinating the movement of num- 
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erous carloads, sometimes received at intervals of several 
days, involved considerable planning and additional cars 
and attention in various ways. 

For example, when a car in a coordinated shipment had 
to be set out en route because of defects, the car had to be 
given immediate repair, involving overtime work if neces- 
sary and arrangements made to get the car moving on the 
earliest through train. 

In addition to the shipments of incendiary bombs which 
the bills of lading showed were delivered for transporta- 
tion by train to the Burlington as the originating railroad 
for direct shipments to Searsport, Maine, notations on a 
substantial number of other bills of lading covering the 
thirty-nine and ninety-eight carloads of incendiary bombs 
respectively, showed that the shipments which originated 
at the Huntsville Arsenal, Alabama, for the outbound move- 
ment, had previously been shipped from Ladora, Colorado 
to Huntsville Arsenal, for storage in transit, over other 
railroads, of which the Burlington was the originating line 
on the inbound movement. The time that the shipments 
were stored in transit prior to the outbound [402] move- 
ment from Huntsville Arsenal was as much as two and a 
half months, so that the period really started that much 
earlier than the starting date named in the complaint. 

Each transited shipment involved actually two separate 
shipments, on to the storage point and another one to the 
port. The double origination of every transit shipment, 
not to mention the double delivery of the same shipment, 
meant that the railroads had to face the difficulties I have 
described at least twice for each shipment. 

By Mr, Tuomas: 

Q. Does this conclude your statement? 

A. It does. 

Mr. Tuomas: That is the end of our direct examination 
of Mr. Shrader. 

Examiner Ris: Before you cross-examine, we will take 
a ten-minute recess, 

(Recess.) 

Sxaminer Rres: Are you ready, Mr. Thomas? 
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Mr. Txomas: Yes. We have no further questions of Mr. 
Shrader. 

Examiner Ris: Mr. Hollander, you may cross-examine 

Cr0sS-EXAMINATION. 
By M. Hotianper: 

Q. Mr. Shrader, did the bills of lading you refer to in 
your statement make plain the nature of the commodity 
actually shipped? 

A. Bills of lading carried the notation “Bombs.” 

[403] Q. What bill of lading number is this WV4283498. 

Mr. Tuomas: For identification, Mr. Shrader—— 

The Wrrsess: Wait a minute. This is June. 

By Mr. M. Hotiaxper: 

Q. May I try to pinpoint this question. In the second 
paragraph of your statement, you say you have reviewed 
the United States Government bills of lading and then you 
refer to the shipments in the Seaboard case and those in 
the Bangor and Aroostook case. 

A. Right. 

Q. Could you refer to the first of the government bills 
of lading for the thirty-nine carloads involved in the Sea- 
board case? Would you please tell us the number and also 
whether the description on the first bill of lading makes 
plain the nature, the character of the commodity shipped? 

A. The first bill of lading was No. WT1063647. This is 
March 16, 1944, ‘‘810 boxes fireworks, bombs, incendiary, 
one hundred pounds, M47A2NP filled. Seals had 30927, 
D30928. Handle carefully, keep fires away. Dangerous 
placards applied. Shippers load and count.”’ 

Q. Is that description the same as those appearing on all 
the other thirty-nine carloads referred to in the second 
paragraph? 

A. Yes, sir; with the exception of the notation ‘‘handle 
carefully.”’ That notation in some instances was ‘‘handle 
with care, keep fires away.” 

Q. Would you read the description on bill of lading No. 
[404] WT1064016? 

Mr. Tuomas: I am not sure that the list he has is the 
same order as the one you are using. 
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The Witness: What is the number? 

By Mr. M. Houianver: 

Q. WT1064018. 

Mr. Txomas: Is this the one in the Seaboard case or 
Bangor case? 

Mr. M. Hottaxper: The Seaboard. 

Mr. Tuomas: May I suggest that rather than attempting 
to locate these from two different lists, if you will vouch for 
the fact that the one you are showing is the one involved 
and show it to him, he can look at it and identify it in a 
minute. I think this is correct, the one that you have shown 
him is the one from the Seaboard case, one of those that 
appears in the exhibits. 

Mr. M. Hottanver: Yes, that is one of the Seaboard ship- 
ments. 

The Witness: “810 boxes fireworks bombs, incendiary, 
one hundred pounds, M47.A2, MP filled, W/O fuse or burst- 
er.”—I suppose that is without fuse or burster—— 

By Mr. M. Hotianver: 

Q. What is that after fuse or burster? 

A. W/O, presumably that means without fuse or burst- 
ers. “Seals D32121, 32122, handle with care, keep fires away, 
dangerous placards applied, shippers load and count.”’ 

There is a notation here: 

“This is to certify”’——[405] I don’t know if I can 
read it or not— 

“That the above articles are properly described by 
name and packaged and marked and are in proper 
condition for transportation according to the regula- 
tions as prescribed by the Interstate Commerce Com- 
mission.” 

By Mr. M. Hotianper: 

Q. Let me ask you this, Mr. Shrader— 

Mr. McDonatp: Just one moment, please. 

I suggest, Mr. Shrader, you identify the document by 
giving the car number, Government bill of lading. 

The Wrrness: Government bill of lading WT1064018. 
Car number in issue is CB&W, 16612. The date issued is 
April 10, 1944. 


By Mr. M. Hotianper: 

Q. Mr. Shrader, all of the waybills and any other under- 
lying records as to the shipments involved in the Bangor 
and Aroostook and Seaboard cases have been destroyed, 
your direct testimony was, some time ago. Can you tell 
us when the destruction of those records took place. 

A. We keep records on our railroads such as these ten 
years from the date of issue. 

Q. Do you know when the litigation in this case was insti- 
tuted in the Court of Claims against the United States? 

A. No, sir. 

Q. The shipments in question moved roughly in the sum- 
mer of 1944? 

A. In the spring of 1944. 

[406] Q. In the spring of 1944? 

A. Yes. 

Q. The record of those two proceedings, Bangor and 
Aroostook and Seaboard, shows that suit was filed by each 
of the two carriers against the United States in 1954. The 
suit by Bangor having been filed on March 10, 1954, and 
the suit by the Seaboard having been filed on June 24, 1954, 
which is roughly just about ten years after the dates of 
the shipments in question. 

How can you tell us whether your normal practice of pre- 
serving underlying records of this sort for a period of ten 
years is subject to any modification with respect to ship- 
ments as to which litigation is pending in the courts at 
the end of the ten-year period in question? 

A. That I don’t know. 

Q. Would it be normal to assume that with the case in 
litigation the records orderly would not be destroyed? 

A. I don’t know. 

Q. In the absence of these underlying records, the way- 
bills, wheel reports, and the other records as to shipments, 
you have no particular or specialized knowledge with re- 
spect to what actually was done with respect to any of the 
shipments in question; is that right? 

A. I don’t understand what you mean, what was done. 

Q. Your testimony earlier as to the practice resorted to 
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by [407] the carrier in making available certain precaution- 
ary safeguards for the transportation of commodities in 
cars placarded Dangerous, your earlier testimony I believe 
referred to the practixe which it was usual for the carrier 
to follow where the car was in fact placarded Dangerous. 

What I am frankly driving at is whether or not your 
testimony is based on any records pertaining to these par- 
ticular shipments or whether your testimony is based ex- 
clusively on the practice which is supposed to have been 
followed in the situation where there was a Dangerous 
placard fixed to a car. 

Mr. Tuomas: Or what was followed rather than supposed 
to be followed. 

The Wrrness: We followed the regulations surrounding 
the application of a placard which in this instance we are 
speaking of is dangerous, which are covered by the Vureau 
of Explosives and supplemented by our own instructions, 
and in this particular instance, I am speaking now of the 
handling of incendiary bombs given to us from Ladora, on 
the information given to us by some government agency 
and at this late date I cannot tell you his name—— 

Q. When was this information given to you? 

A. In the early spring of 1944, just prior to the movement 
of these incendiary bombs. He came to my office in Denver 
and asked that he be privileged to talk to the supervisors of 
the Denver yard and myself about the handling of these 
incendiary [408] bombs. 

Q. Was he talking about these particular shipments in 
question in this litigation? 

A. I am assuming that that is what he was talking about 
because he told me we were going to be moving some incen- 
diary bombs, the contents of which was a new development, 
and he didn’t know exactly what it was except that it con- 
tained gasoline. 

Q. Would you know whether or not the only type of 
product moving out of Ladora during the period in ques- 
tion, in which the Army was interested, was these steel 
bomb body cases filled with Napalm Celt Was that the only 
product? 
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A. You mean out of Ladora? 

Q. Out of Ladora. 

A. There were other flammables moved out of there also. 

Q. Were some of them explosives? 

A. There were some carloads of explosives, there were 
some carloads came out of there marked “explosives” but 
not in great numbers. I cannot tell you now what they were. 

Q. Would you be able to have any distinct recollection of 
this conversation fourteen years ago as to whether or not 
it applied not only to the steel cases filled with Napalm Gel 
but perhaps also to the explosives? 

A. He told us about the Napalm material and suggested 
that if it caught on fire it could be rather destructive. He 
asked us to instruct our men to handle these carloads con- 
taining Napalm [409] incendiary bombs carefully, handle 
them so that we would not get into trouble with them. 

Furthermore, they wanted them in a hurry and to move 
them just as expeditiously as possible. 

Q. Did you or your men ever check with the Bureau of 
Explosives or any inspectors located throughout the coun- 
try to determine what safeguards or precautions it was 
incumbent upon you to take with respect to the transporta- 
tion of these items in question? 

A. The Bureau of Explosives representative in Denver 
at that time has now passed on. I was well acquainted with 
him, He visited our yards at numerous times and I ex- 
plained to him how we were handling it. He said if you do 
this, you will never get into trouble. 

Q. Did you listen to Mr. Campbell’s testimony earlier 
this afternoon to the effect that the items in question are 
not required to be handled in accordance with the regula- 
tions of the ICC on explosives and other dangerous articles? 

A. I didn’t testify to that point, but we didn’t have that 
information back in 1944. 

Q. When you say you did not have that information, 
does that mean that you had made no inquiry of the Bureau 
of Explosives or does it mean that you had made an inquiry 
and you had received an answer different from that which 
Mr. Campbell gave this afternoon? 
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A. We made no inquiry. We had no reason to make in- 
quiry when [410] some representative of the government 
would come to us and tell us that this was a product that 
was inflammable, would burn, and we should handle it 
carefully and he went on to tell us what we should look for 
when the boys were inspecting the train. If they found a 
car that had a peculiar gasoline odor coming from it, get 
in touch with some member of the Bureau immediately, and 
take care of it until theycould get to it. 

Q. But in the course of your conversation with this repre- 
sentative, from the Bureau of Explosives, the ruling of the 
Bureau of Explosives to the effect that these materials 
are not within the purview of the Interstate Commerce 
Commission Regulations was never brought to your atten- 
tion? 

A. No, sir. In view of the fact that we were told that 
these cars contained stuff that would burn readily and he 
told us, he further went on to describe that this was a jelly 
substance and if it get started and was splattering around, 
it would cause a very big fire. 

Q. Did he also tell you it needed some outside source of 
ignition for it to catch on fire? 

A. I don’t remember that point, no. 

Q. When you transport merchandise for a shipper and 
you find that the shipper has affixed a Dangerous placard, 
let us say, to a load of scrap iron, with respect to the han- 
dling of that car would you take the precautions which are 
prescribed by the Interstate Commerce Regulations on Ex- 
plosives and other dangerous [411] articles? 

A. I don’t think I understand your question. 

Q. If a shipment actually consisted of scrap iron or steel, 
but the cars in which the shipments moved had affixed a 
Dangerous placard, would you in moving those goods ex- 
ercise the precautions prescribed or required to be exercised 
by the carrier under the Interstate Commerce Commission 
Regulations on explosives and other dangerous articles? 

Mr. McDonatp: Just a minute, Mr. Examiner. 

Might I ask for clarification before the witness answers 
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the questions? Is that serap iron moved in an open car or 
in a closed boxcar? 

Mr. M. Horzaxper: Take each one of those separately 
and let me have your answer to the open and closed move- 
ment. 

The Wirsess: If the car had a placard only on it, there 
was no notation on the waybill, we would not pay any atten- 
tion to the placard. 


By Mr. M. Hotianver: 

Q. Iam sorry, I didn’t follow that. 

If the car had the placard but there was no notation—— 

A. On the waybill, that the car was to be placarded 
Dangerous, we would not pay any attention to the placard. 

Q. In other words, it is the notation on the bill which is 
controlling? 

A. The waybill; yes, sir. 

Q. Pardon? 

[412] A. The waybill. The waybill is what the crew has 
to work with. That is what they handle the car on. That is 
their authority to handle the car, the waybill. 

Q. None of the waybills which would give me this par- 
ticular information with respect to the shipments in ques- 
tion are you in a position to produce? 

A. No, sir. 

Q. Those are the ones that have been destroyed? 

A. That is right. 

May I go ahead and clarify just a little bit? 

Q. Yes. 

Is this in response to my question? 

A. Your last question about the placards on these cars. 

Frequently a car will have contained an article or articles 
which require a dangerous placard or maybe some other 
type of placard and the shipper will fail to remove the 
placard from the car after the car has been emptied and 
unless one of our employees happens to catch it and re- 
moves the placard, it could be very easily loaded and still 
have the placard on it. 

Therefore, the instructions to handle the car carefully 
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insofar as the placard is concerned, the notation must be on 
the waybills from which the clerks will placard the car. 

Q. These waybills are not available here? 

A. They are not. 

Q. When you transport liquid gasoline, would each of the 
[413] precautionary measures you have described in detail 
in your direct testimony be taken by the carrier? 

A. Yes, sir. 

Q. The answer to that question is in the affirmative? 

A. Yes, sir. 

Q. Would those shipments all carry the Dangerous 
placards on the cars or tanks? 

A. Yes. Gasoline carries a Dangerous placard. A loaded 
tank car of gasoline carries a Dangerous placard. 

Q. Did you hear the testimony of Mr. Campbell this 
afternoon to the effect that from a transportation point of 
view the carriage of liquid gasoline is attendant with more 
risk than is the carriage of Napalm Gel? 

A. I heard that testimony. 

Q. Could you tell us what the appropriate classification 
rating is for the carriage of liquid gasoline? 

Mr. McDonatp: You mean freight classification? 

Mr. M. Hotuanver: The class. 

The Witness: What do you mean by class? 

Mr. McDonatp: I am sure this gentleman who is an 
operating man doesn’t understand what you are talking 
about when you speak of freight classification. He is not a 
traffic man, in other words; he wouldn’t know. 

By Mr. M. Hottanper: 

Q. I will withdraw that question then. 

Mr. McDonatp: It is already in the record anyway. 
[414] Mr. Flint testified to that 

By Mr. M. Houzanprr: 

Q. To your knowledge, was there ever any fire or other 
accident reported to you in connection with cars loaded 
during the period in question with steel bomb body cases 
filled with Napalm Gel? 

A. No, sir. 
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Mr. M. Horzaxver: I have no further questions of this 
witness, your Honor. 

Examiner Rus: Is there any redirect? 

Mr. Tomas: I may have one or two questions. 

Repmect EXAMINATION. 
By Mr. Tomas: 

Q. Mr. Shrader, am I correct in understanding that the 
waybill that you referred to is made up from the terms 
and descriptions and data on the bill of lading? Is that the 
way in which it is handled? 

A. Yes, sir. 

Q. And where a bill of lading government bill of lading, 
bears the warning ‘‘Dangerous placards, handle carefully, 
keep fire away,”’ the warnings that were on the government 
bills of ladings you were referring to, would those also be 
on the waybill? 

A. Yes, sir. I think you will find that the government 
waybills were made by the government at the same time 
the bills of lading were made. 

Q. Now, in connection with one other point you have 
testified about various features as to the difficulties and the 
extra [415] expense and all in your obtaining the kind of 
ears that were required by the Arsenal for the shipment of 
these bombs. Would that kind of difficulty and expense 
be involved if the shipments had been shipments of gasoline? 

Mr. M. Houtaxpre: I think he has already answered 
that question. 

The Wirxess: No, not insofar as gasoline shipments. 

Mr. Tuomas: That is all. 

Mr. M. Hotzaxpvnx: May I ask him one other question 
because I think there is an inconsistency between the 
answer to the question I posed. 

Examiner Ris: All right. 

REeCEOSS-EXAMINATION. 


By Mr. M. Hottaspex: 


Q. To follow up Mr. Thomas’s question, in what way is 
there any difference in the expenses incurred? 
A. Because we didn’t have the demand for the tank cars 
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to transport tank car shipments that we did the shipments 
to be made in box cars. 

Q. Let me see if I understand. I think in response to 
Mr. Thomas’s question, I misunderstood the question; for 
that reason I misunderstood the answer. For that reason, 
in answer to his question, I indicated the expenses required 
to be incurred by the carriers in performing these safe- 
guards and taking the other precautions you go into detail 
on in your statement, that those expenses so required to 
be incurred were [416] not in fact incurred with respect 
to the transportation of liquid gasoline? 

A. That is correct. 

Q. Is that what your testimony is? 

A. That is correct. 

Q. I would like to find out in what way you found it less 
expensive to transport the liquid gasoline. 

A. I believe I made the statement that we didn’t have 
the volume of tank car shipments to be transported during 
the war that we did boxcar shipment. 

Q. Assuming that the volume would be equal, the ex- 
penses would be the same? 

Mr. McDonatp: Mr. Examiner, I don’t think we should 
make the basic assumption they were the same, number 
one; and secondly, that that necessarily means—— 

Examiner Ries: He is asking him whether or aot they 
would be the same if the volume were the same. 

The Witness: Not having passed through the same diffi- 
cult period insofar as shortage of tank cars is concerned 
as we have boxcars, I wouldn't be able to answer your 
question. 

Mr. M. Hotxanver: Do you, with respect to a car of 
liquid gasoline, follow the requirements as to the precau- 
tionary measures which have to be taken which are pre- 
scribed by the Interstate Commerce Commission’ Regula- 
tions and which you have gone into in detail in your direct 
statement? Do you follow those? 

[417] A. I answered that question a while ago; yes, sir. 

Q. But you feel in following that somehow, because of 
the difference in volume of traffic, the expenses you incur 
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in conforming to the Interstate Commerce Commission 
Regnlations with respect to liquid gasoline was some how 
less than it would have been perhaps in conforming to the 
requirements with the regulations as to, say, some high 
explosives? 

A. Again I say to you, we didn’t have the volume of 
tank car shipments which includes liquid gasoline to trans- 
port during the war, the volume, that we did other mate- 
rials that required boxcars. For that reason, as far as I 
know, I would have to say to you that our expenses insofar 
as gasoline is concerned on our railroad was not nearly as 
expensive to handle as the shipments we handled with the 
boxears, which included your incendiary bombs. 

Q. In other words, it is impossible to answer Mr. 
Thomas’s question without taking into account the rela- 
tive volume of shipments? 

A. That is right. 

Q. Ihave no further questions. 

Examiner Ries: Mr. Shrader, your statement is that 
volume is the only thing that has to do with that answer? 
The Wirsess: For that particular period; yes, sir. 

Examiner Res: Do you recall that you had a shortage of 
gasoline tank cars at that time at all? 
[418] The Wirsess: We didn’t on the territory over which 
Thad jurisdiction ; no, sir. 

Examiner Ries: You had plenty of tank cars? 

The Wrrsess: Yes, sir. 


FURTHER REDIRECT EXAMINATION. 
By Mr. Tuosas: 

Q. In that connection, you have testified as to one of the 
features of your handling of the incendiary bombs being 
that your set-out track at Ladora was along federal high- 
way No. 8, and you said, “Because of danger of tempering 
and sabotage, we never allowed bomb loads to sit out un- 
attended on the set-out track.” 

Did you give the gasoline tank cars the same service? 

A. No, sir. 

Q. Then you say, “When it wax impossible to move the 
shipment immediately, we assigned special agents to the 
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area to guard the shipment until it could be moved.” 

Did you give gasoline cars the same treatment? 

A. No, sir. 

Q. Then you say, “Whenever a car in a bomb shipment 
needed to be set out because it needed repairs, we arranged 
for railroad personnel to be in the vicinity and keep an eye 
on the car until repairs had been made and it was moving 
again.” 

Did you give gasoline shipments that same treatment? 

A. No, sir. 

Q. Did you give the expense with respect to gasoline cars, 
of [419] checking them, keeping them spark-proof and 
other materials of that nature that you described in your 
statement as applicable to incendiary bomb shipments? 

A. No, sir. 

Q. That is all. 

Examiner Ries: Is there anything further? 

Mr. M. Hottanper: No, sir. 

Examiner Ries: You are excused then, Mr. Shrader. 
(Witness excused.) 

Examiner Ries: Call your next witness. 

Mr. Tuomas: Mr. Willins. 


O. F. Witt rvs, was sworn and testified as follows: 
Direct EXAMINATION, 
By Mr. Tuomas: 

Q. Will you state your name for the record, please? 

A. 0. F. Willins. 

Q. Have you prepared a statement in connection with 
this proceeding? 

A. T have. 

Q. Will you proceed with your statement. 

A. My name is 0. F. Willins, I have been employed by 
the Union Pacific Railroad since 1926 as switchman, yard- 
master, general yardmaster, and as acting terminal super- 
intendent, all at our Denver yards, During the war, for the 
period about [420] which I will testify, my position was 
general yardmaster. 

I am generally familiar with the rail service given by 
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the Union Pacific to the Rocky Mountain Arsenal at Ladora, 
Colorado, from the first construction of the Arsenal during 
World War II. The Arsenal was built some miles east of 
Denver and was served through Roydale, seven miles east 
of our Denver yard on our main line, by means of a spur 
2.71 miles in length. The main line from Denver to Roydale 
had numerous curves, of which the maximum degree of 
curvature was 5°15’, and the total angle of curvature was 
121°12’. The turnoff at Roydale to Ladora was difficult, in- 
volving a 7°30’ curve around 123°00’ total angle. 

Because the Arsenal was not located on our main line, it 
was impossible for our through trains to serve the Arsenal 
directly. Nor could the Arsenal be served by our yard 
crews because it was located beyond yard limits. As a re- 
sult, it was necessary to serve the Arsenal with local freight 
crews, paid a minimum of one hundred miles per eight- 
hour day, although the actual round trip was less than 
twenty miles. Frequently two or more round trips in one 
twenty-four hour period were necessary to expedite the 
traffic at Ladora. All shipments into and out of the Arsenal 
had to be routes through the Denver yards. 

During World War II, shipments into the Arsenal con- 
sisted largely of empty cars and empty bomb bodies and 
other parts [421] and various bomb fillers, while ship- 
ments out of the Arsenal consisted of poison gas, filled in- 
cendiary bombs of various types, and high explosives. 

In addition to the local freight crews, I have referred to, 
the Union Pacific also employed a station agent and two 
telegraphers on duty twenty-four hours a day at Roydale, 
to facilitate traffic into and out of the Arsenal. This sta- 
tion was set up in October 1942 and was maintained until 
January 1946. At the Arsenal itself, we also stationed at 
least one full-time car inspector, whose wages were jointly 
paid by the Union Pacific and the Burlington. 

One of our greatest problems during the war was traffic 
congestion at the Denver yards, where at times we had as 
many as fifty-five switch engines—more than double the 
number we now have in service. 

From March 1942 to March 1944, the number of yard- 
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masters and assistant yardmasters employed at the Denver 
yards increased from seven to fifteen in number. 

Yard Congestion results in great inefficiency in the con- 

duct of yard operations. A certain amount of vacant track- 
age is necessary for the efficient making up and breaking 
up of trains, and for the storage of trains. During the war 
we found that it was necessary because of yard congestion 
to make many more moves, and more complicated moves, 
to accomplish the same volume of work, with great loss of 
efficiency. 
[422] ‘The congestion in our Denver yards was greatly in- 
creased by the fact that all shipments into and out of the 
Rocky Mountain Arsenal had to be routed through Denver. 
Frequently as many as eighty cars were handled into and 
out of Ladora on a single day, including both empties and 
loads. During the way, when our Denver yards were al- 
ready congested with other traffic, the Ladora shipments 
added greatly to our problems of operation and materially 
reduced efficiency. 

Furthermore, the dangerous character of the lading re- 
ceived from Ladora also added to our burdens. Cars loaded 
with Napalm bombs without bursters and fuses were pla- 
carded Dangerous, or in some cases “explosives,” and those 
loaded with fused Napalm bombs were placarded Explo- 
sives. 

Mr. M. Hottanper: May I interrupt. 

I don’t think he should be permitted to testify, as he has, 
with respect to how the cars were placarded unless he is 
going to introduce it with a foundation indicated whether 
this is his personal knowledge of whether this is something 
the waybills have revealed to him, or just what is the basis 
for his assertion. 

Examiner Rirs: Do you want to qualify your witness on 
that, Mr. Thomas? 

Mr. Tuomas: Yes. 

By Mr. Tomas: 

Q. Were you familiar with the way in which these cars 
were placarded? 

A. Yes. 
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[423] Q. Then will you continue with the statement. 

Mr. M. Hortanper: The shipments, in question is what 
I have in mind. 

By Mr. Tuomas: 

Q. You are familiar with the shipments you are talking 
about? 

A. That is right. 

Examiner Ries: Are you familiar with the way these 
cards were placarded, whether they were placarded Dan- 
gerous or Explosives or how? 

The Wirsess: That is right. 

Mr. M. Hortasper: May I ask him a few questions at 
this point, Mr. Examiner? 

Mr. Tuomas: I object to that. 

Mr. M. Hottaspez: To see whether he is qualified to 
make this assertion. 

Mr. Tuomas: He was the yardmaster there. He has al- 
ready testified as to his qualifications. 

Examiner Ries: Ask him a question and let us see what 
kind of question you want to ask. 

Mr. M. Hortaxpez: Whether or not this independent 
knowledge you now have in 1938 as to placards on cars 
moving over the rails in 1944 is based on your personal 
recollection today of those events or whether or not you 
have had an opportunity to refresh your recollection by 
examination of some waybills or other underlying records. 
[424] The Wirxess: This is based on 1944, during the war 
period, this testimony, if that is what you are asking. 

Mr. M. Hottanper: This is based on your personal recol- 
lection today of what you remember happening in 19441? 

The Wirxess: That is right. 

Mr. M. Hortaxper: With respect to the very particular 
shipments involved in this litigation? 

The Wirsess: That is right. 

Mr. Tuomas: That is the shipments about which he is 
testifying throughout here, his recollection. 

By Mr. Tuostas: 
Q. Will you continue? 
A. Both types of cars required special handling in the 
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yards. On instructions of our superintendent, neither type 
of car could be switched in the normal way, by kicking the 
car to run free to the proper classification track. Instead, 
such cars had to be shoved to rest by the switch engine, 
and this required twice as much time as the normal method 
of switching. Likewise, all other cards thereafter switched 
into the same track, regardless of their character, also had 
to be shoved to rest to avoid the possibility of rough han- 
dling of the bombs. 

Both “dangerous” and “explosives” cars had to be sta- 
tioned in the yard in such a way as to be readily movable 
in case of fire. We had a special fire hazard during the war 
because we found it necessary to store piles of coal on the 
[424a] ground around the edge of our yards in Denver, 
as fuel for our steam locomotives. 

Our supplies usually ran from ninety thousand to one 
hundred thousand tons stored in this way at one time. We 
had constant difficulties with spontaneous combustion oc- 
curring in these long coal piles, and as a result, we had to 
be careful to store bomb loads in the center of the yards. 
Bomb shipments could be properly safeguarded only by 
making extra moved and by occupying extra space. 

In making up trains, we had to observe special require- 
ments as to the spacing of “dangerous” cars and “explo- 
sives” cars, although the requirements were not the same. 

Explosives cars had to be placed at least sixteen cars 
behind the locomotive and at least eleven cars from each of 
the cabooses, whereas “dangerous” cars had to be separated 
from engine or caboose by five cars. 

Furthermore, dangerous cars could not be coupled di- 
rectly to explosives cars, although one explosives car could 
be coupled to another explosives car directly. 

As a result, it was more work to make up a train con- 
sisting of both explosives and dangerous cars than it was 
to make up a train in which the only placarded cars were 
explosives. 

Our traffic from Ladora included many of both types of 
cars, and commonly, such cars were routed together to the 
same destination. 
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[424b] Most of the cars received from Ladora during the 
war were placarded Dangerous, Explosives, or Poison Gas, 
the latter having their own special handling requirements. 
As a result, the added traffic from Ladora increased both 
the congestion and the work of the Denver yard far more 
than would a comparable volume of traffic from civilian 
sources, most of which was not placarded. 

[425] The extra work and congestion caused by the traffic 
from Ladora resulted in considerable delays in our work, 
but this does not mean that the war material was delayed 
in handling. To the contrary, we expedited the government 
traffic into and out of Ladora in every way we could; the 
delays were usffered by our civilian shippers. 

We expedited the bomb shipments from Ladora in making 
pick-ups at the Arsenal, in moving bomb loads into Denver, 
in making up trains in the Denver yards, in dispatching the 
trains, and thereafter in moving the trains over the road. 

The Union Pacific was anxious to expedite the bomb 
shipments not only because the government expected us to 
do so, in order to advance the common war effort, but also 
because we did not like to have carloads of explosive and 
incendiary bombs stored in our congested yards, which at 
nearly all times held rolling stock and lading of very high 
value subject to destruction or damage by fire. Revenue 
lading and company materials at Denver included a very 
high porportion of lading which could be destroyed by fire, 
and all of our rolling stock wa subject to fire damage in 
varying degrees. Even steel boxcars commonly have wooden 
floors, wooden sheeting inside, inflammable plaint, and oil 
and wastein the journal boxes. The steel parts in the 
running gear and in the draft gear are also subject to fire 
damage, and must be carefully inspected after they have 
been [426] involved in a fire. 

It will be seen that the congestion of our Denver yards 
during the war increased the extent of damage or loss in 
the event of any accident occurring in the course of handling 
the home shipments of the Rocky Mountain Arsenal. The 
United States Government located the Arsenal in a sparsely 
settled region where the risk of loss could be reduced to a 
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minimum, in the event of an accident, but this merely in- 
creased the expense and the vurden to the Union Pacific in 
serving the Arsenal, as I have previously described, with- 
out any offsetting safety factors, because we had to haul 
the carloads of bombs into our congested Denver yards in 
order to make them up into trains. 

When carloads of bombs were dispatched in trains from 
Denver, there were other major risks of fire loss along our 
right-of-way. These included numerous industries and 
warehouses. 

On the westbound route to Laramie were located the 
Continental Oil Company Refinery and the Bay Refinery, 
both close to our right-of-way. Our train dispatchers sched- 
uled meets in such a way that trains carrying bombs from 
Ladora would not have to take siding in the vicinity of these 
refinaries, because of the hazards of fire and explosion in- 
volved. 

Grain elevators along our right-of-way were other special 
types of fire hazard, and these also involved the added 


hazard of dust explosions. These elevators included the 
Omar [427] Mill of the Colorado Milling and Elevator 
Company, a very large installation, and the Intermountain 
Elevator and the Purina Elevator. 


Many of our own installations along the right-of-way 
were wooden and thus subject to fire damage and loss. 


For example, a wooden tower located at Sand Creek, 
between Denver and Ladora, was entirely destroyed by fire: 
as the result of a grade crossing collision between one of 
our passenger trains and a gasoline truck. A number of 
the passenger cars caught fire, as the momentum of the 
train dragged it through the blazing gasoline. Collisions 
involving gasoline trucks are not at all uncommon, and 
in the days of steam power they almost always resulted in 
fire. 

During the war, all of our freight locomotives and most 
of our yard and passenger locomotives were steam-powered. 
Steam locomotives, of course, were well-known for their 
tendency to start fires along the railroad right-of-way, 
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either by sparks thrown out from the stack, or by coals 
shaken out of grates and ash pans. 

Among major source of fire in railroading is overheated 

journals, or hot boxes. Journals run hot for various rea- 
sons, and will then frequently ignite the lubricating oil and 
waste in the journal box. The resulting fire will ignite the 
floor of a boxcar and lading unless quickly put out, and may 
result in a derailment. 
[428] Other sources of fire in railroading include heaters 
in refrigerator cars, stoves in cabooses, lighted fuses, care- 
less smoking by railroad employees, especially inesperi- 
enced employees, of whom we had a great many during 
the war, and sparks thrown by brake shoes during pro- 
longed braking, which is especially common in heavy grade 
territory such as we have in the West, and on heavily-loaded 
trains, which were common during the war. 

Another wartime operating condition which affected our 
service of the Kocky Mountain Arsenal was the car short- 
age. Because of the enormous increases in traffic during 
the war, cars of all kinds were generally in short supply 
throughout the war, and the furnishing of cars to all of 
our shippers was quite a problem. But this was especially 
so in the case of the Arsenal at Ladora, and for quite a 
number of reasons. 

In the first place, the Arsenal required boxcars, which 
were particularly in short supply during the war. Further- 
more, the Arsenal did not specify in advance what sort of 
bombs were to be loaded in the cars, whether explosives, 
incendiaries, or poison gas. Needless to say, we did not 
know whether such Napalm bombs as were to be loaded, if 
any, would be fused or unfused. As a result, all the boxcars 
which were sent to the [429] Arsenal had to be, and were, 
Class A boxcars, and these, of course, were even more 
difficult to procure. 

Furthermore, the Arsenal required that all cars be nine 
feet, two inches in inside width, which further complicated 
the problem of supplying it with acceptable cars. We were 
told that the Arsenal used prefabricated loading devices by 
which it could load cars more efficiently and cheaply, but 
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which required the use of cars with uniform width dimen- 
sions. However, the Arsenal’s savings in this respect came 
at the expense of the railroad, for we had to scour the 
country to find empty cars suitable for the Arsenal’s pur- 
poses. In some cases we brought in empties from as far 
away as Salt Lake City and Omaha, and this of course 
represented extremely wasteful use of empty cars, and at 
a time when such cars were in very short supply. 

Of course, we made every effort to obtain suitable cars 
for the Arsenal either at Denver or as close as possible. We 
took empties out of the freight houses, or other loading 
points, and car inspectors were sent around to industries 
where cars were being unloaded, to tag cars which might 
be suitable for the Arsenal. Sometimes we received such 
short notice from the Arsenal for empties that we even had 
to unload LCL shipments at our freight house in order to 
make cars available to the Arsenal as soon as possible. On 
rush shipments we would solicit other railroads in the area 
for cars which might be [430] acceptable to the Arsenal 
for its munitions shipments. 

The car shortage during the war was so acute that many 
commercial shippers sent so-called expediters around to my 
office in an effort to speed up the work of furnishing cars 
required. Naturally, the Arsenal never did this; a simple 
request for cars was sufficient to give them priority over all 
civilian shippers. This was a service, and a valuable one 
at that time, which was not available to any civilian ship- 
pers at any price. 

The Arsenal was very strict in its inspection standards 
for incoming empty boxcars, and those cars which it re- 
jected had to be hauled back to Denver still empty. To 
avoid this waste and to provide better service for the 
Arsenal, we set up an inspection system of our own. Three 
inspections of each car were required. The first inspection, 
including the checking of inside dimensions, was required of 
all cars which were considered as possibly useful. Cars 
which passed this first inspection were assembled empty on 
special tracks, where considerable maintenance and modifi- 
cation work was done. Each car was cleaned thoroughly 
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with compressed air. Each car had to be inspected from 
the inside in daylight to see that it was light-proof. All 
nails had to be pulled, doors had to be stripped, ends had 
to be square and floors level. Steel cars frequently had to 
have end lining installed. Any defects in existing lining had 
to be repaired. Wooden cars had to be inspected on the 
outside to determine that the roof [431] had no rotten 
sections which might hold sparks, and the running gear 
and draft gear of all cars had to be carefully inspected as 
a precaution against hot boxes, derailments and other mis- 
haps. 

Cars which survived this program of maintenance and 
Inspection were dispatched to the Arsenal, where they were 
inspected a third time by our car inspector stationed at that 
point, prior to delivery of the cars. 

The procedures for finding, preparing and inspecting 
empty cars for the use of the Arsenal, as I have just 
described them, were not used by us in furnishing cars 
for any civilian shipper and the services which we fur- 
nished the Arsenal in this respect can fairly be termed 
unique. 

Q. Do you have any other comments in connection with 
your statement, Mr. Williams? Does this complete your 
statement? 

A. That completes the statement here, yes. 

Q. That is all we have on direct. 

Examiner Ries: You may cross-examine. 


Cr0sS-EXAMINATION. 
By Mr. M. Hotianver: 

Q. There were, as I remember from Mr. Shrader’s testi- 
mony, thirt -nine carloads in the Seaboard case and ninety- 
eight carloads in the Bangor and Aroostook case with which 
we are here concerned? 

A. Yes. 

Q. I believe you testified before that you have an inde- 
pendent [432] personal recollection with respect to these 
shipments? 

A. Not hose particular shipments; shipments that we 
had. 
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Q. Which are those? 

Which shipments are you talking about? 

When you testified that you had personal recollection of 
dangerous placards being affixed to certain shipments dur- 
ing 1944 

A. Shipments that we received out of the Arsenal. 

Examiner Ries: What do you mean by “‘we’’? 

The Witness: UP, the Union Pacific received out of the 
Arsenal. 

By Mr. M. Hotuanver: 

Q. How many of these do you remember personally? 

A. Maybe five or six hundred. 

Q. Do you know as a fact whether or not these five or 
six hundred shipments about which you have been testify- 
ing and as to which you have this personal knowledge or 
recollection are shipments that are all involved in the liti- 
gation which is now before this Commission ? 

A. They were all out of the Arsenal. 

Q. That is not the answer to my question. 

I assume that there were literally thousands of ship- 
ments out of the Arsenal which are in no wayinvolved in 
the proceeding before this Commission. 

Mr. McDonatp: Are you talking of shipments of Napalm 
bombs, [433] Mr. Hollander? 

By Mr. M. Hoxuanper: 

Q. Were there thousands of shipments 

Mr. McDonaup: You said it. You are the one asking 
the witness. 

The Wirvess: I am talking about the Napalm bomb ship- 
ments. 

By Mr. M. Hotuanper: 

Q. In other words, you are talking of thousands 

A. Not thousands, I didn’t say thousands. I said prob- 
ably about five hundred. I never mentioned thousands. 

Q. You are familiar with about five hundred shipments 
of steel bomb body cases filled with Napalm Gel? 

A. That is right. 

Q. And filled with nothing else? 

A. Well, I wouldn’t know that. 
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Q. Does your testimony refer to shipments of Napalm 
filled bomb body cases and also shipments of Napalm filled 
bomb body cases also containing burster and fuse? 

Is that what you testified to? 

A. What I am testifying to is what I read off the way- 
bills. 

Q. I am just trying to determine whether or not these 
ifve hundred shipments of which you have personal recol- 
lection included not only shipments of the steel bomb cases 
filled with Napalm Gel, but also included the shipments 
of steel bomb cases filled not only with Napalm Gel but 
also with burster and fuse? 

A. I am familiar with it because it is all given to me off 
the [434] waybill. That is where I get my information. 

Q. Do you have those waybills with you? 

A. [havea bunch of them there. 

Mr. Tuomas: He testified about this on page 3. 

By Mr. M. Hottanper: 

Q. On the basis of these waybills, you have in front 
of you, Mr. Willins, are you able to relate any one of those 
waybills to any of the shipments involved in this litigation? 

Mr. Tuomas: You mean one of the particular cars that 
is here? 

Mr. M. Hottaxper: May we go off the record a minute? 

Examiner Ries: Yes. 

(Discussion off the record.) 

Examiner Ries: On the record. 

Mr. M. Hoitaxpvez: I move to strike all of the testimony 
by Mr. Willins unless the waybills upon which he stated 
he was relying are matched up with the particular bills of 
lading involved in this litigation, and I waive further cross- 
examination. 

Examiner Ris: Let me, first, ask the witness, Mr. 
Willins, you do have some waybills here in the hearing 
room, do you not? 

The Wirxess: That is right. 

Examiner Rirs: Do you know whether or not any of 
those waybills dovetail with any of the bills of lading that 
are in Exhibits 1, 2 and 3 in this record? 
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[435] The Wirness: I don’t know that, no. 

Examiner Ries: Would you be agreeable, Mr. Thomas, to 
make a search of those waybills that Mr. Willins has here 
and see if any of them dovetail in with the bill of lading 
that is in Exhibits 1, 2, and 3, and if so, would youmake 
those available to the government? 

Mr. Txomas: We will be glad to do so. 

For the record, I will note that we don’t agree at all that 
there is any legal or proper kind of basis behind the notion 
to strike. We may have something more to say on that part 
later on. But we will be very happy to make the check that 
you suggest. 

Examiner Riss: I would appreciate it if you would make 
that check. It would make it unnecessary for me, I think, 
in that case to make an actual ruling in this situation. 

Mr. Tuomas: We will be glad to make the check. We are 
glad to make available whatever information we have. 

Examiner Riss: Could you have those by tomorrow morn- 
ing when the hearing opens? 

Mr. Tuomas: I would hope so. 

Mr. McDonatp: In any event, I assume we can be heard 
in reply to the motion before you rule? 

Examiner Riss: Yes. If it is necessary that I have to 
make a ruling, you may be heard. 

Mr. Burgess: May we go off the record? 

[436] Examiner Ries: All right. 

(Discussion off the record.) 

Examiner Ries: We will go back on the record. 

Let me ask you this, Mr. Willin: Are you going to be here 
tomorrow? 

The Wiryess: Yes. 

Examiner Ries: You are excused. 

(Witness excused.) 

Examiner Riss: Call your next witness, Mr. Thomas. 

Mr. Tuomas: Mr. Simon, 

Mr. M. Hoxtianper: Mr. Examiner, you are only going 
to have time for this one witness, is that right, because I 
promised to tell one of our witnesses whether or not it 
would be possible for you to reach him? 
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Examiner Riss: I think this will be the last witness to- 
day. By the time we get through his direct and cross, I 
don’t see how we will have any more time today. 


[437] Janes S. Snron, was called as a witness and, having 
been first duly sworn, was examined and testified as fol- 
lows: 
DrmecT EXAMINATION. 
By Mr. Tuomas: 

Q. Would you state your name for the record, please? 

A. James S. Simon. 

Q. Have you prepared a statement for submission in 
connection with this proceeding? 

A. Thave. 

Q Would you proceed, then with your statement? 

A. My name is James S. Simon. I am employed as gen- 
eral ear foreman by the Missouri Pacific Railroad at the 
Sedalia Shops, Sedalia, Missouri. 

I was first employed as an apprentice carman by the At- 
chison, Topeka and Santa Fe Railroad on April 12, 1919. On 
November 7, 1922, I was employed by the Missouri Pacific 
Railroad as a carman. Since that time I have been em- 
ployed continuously by the Missouri Pacific. 

From 1922 to 1943 I served in various positions in the 

ear department, including load carman, inspector, writeup 
man, assistant car foreman, repair track foreman, coach 
foreman, car foreman and general! car foreman at various 
locations on the Missouri Pacific. 
[438] From January 13, 1943, to December 31, 1943, I 
served as general car inspector on the Southern District of 
the Missouri Pacific, traveling over the entire railroad 
south of St. Louis; in this position I became familiar with 
the car repair facilities over the entire southern district, 
and with locations at which various types of cars were 
likely to be found. 

Partly because of this experience and because of my 
background in car repairs, I was transferred to the oper- 
ating department for special service for the rest of the 
war and a number of years thereafter. 
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From January 1, 1944, to May 31, 1944, I served as assist- 
ant trainmaster in charge of the Pine Bluff subdivision of 
the Little Rock Division. My jurisdiction extended from 
Little Rock, Arkansas, to McGehee, a distance of approxi- 
mately one hundred and ten miles. 

My headquarters were at Pine Bluff, Arkansas, One of 
my principal duties was to expedite traffic into and out of 
the Pine Bluff Arsenal located at Baldwin, seven miles 
from Pine Bluff. 

The Pine Bluff arsenal originated traffic in a wide variety 
of munitions during that period, including high explosive 
bombs and ammunition, poison gas, smoke bombs, and in- 
cendiary bombs loaded with Napalm Gel or other filling. 
Many shipments involved a combination of some or all of 
these different types of munitions. 

[439] The service of the Pine Bluff Arsenal by the Mis- 
souri Pacific involved many special difficulties and expenses 
to the Missouri Pacific during this period. 

Most of our operating difficulties which were involved 
in the service of Pine Bluff Arsenal were common to ship- 
ments of Napalm bombs and to shipments of explosives, 
and little or no distinction could be made between explo- 
sives and incendiaries in these respects. 

One of the greatest problems was furnishing an adequate 
supply of suitable empty cars to the arsenal and in this 
respect there was no difference at all between shipments of 
incendiaries and shipments of explosives. 

In fact, when personnel at the Arsenal ordered empty 
cars they did not tell us what they expected to load in them, 
if they knew, and all the cars which we furnished to them 
were suitable in our opinion for the loading of either high 
explosives or napalm bombs. 

Throughout World War II we experienced a shortage of 
freight cars, but this shortage was particularly acute in 
the case of boxcars suitable for the loading of bombs and 
ammunition. One of my principal duties at Pine Bluff was 
to assist in procuring an adequate supply of class A box- 
cars for loading at Pine Bluff Arsenal, and one of the rea- 
sons I was chosen for that job was my previous experience 
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in traveling the southern district as general car inspector. 
[440] Of course, we first tried to obtain cars locally, to 
cut down on empty car mileage, but frequently it was neces- 
sary to scour the entire southern district for boxcars which 
might be suitable for the arsenal’s use. 

A large proportion of our empties which were furnished 
to the arsenal came from New Orleans or Houston. One of 
our car agents practically lived in New Orleans to select 
empties suitable for the arsenal. 

Q. That is in addition to your typed statement that you 
are speaking of now? 

A. Yes, sir. 

Mr. M. Hortaxper: Where are we now in the statement? 

Mr. Tuomas: He has some comment of his own in addi- 
tion to what he distributed on the typed statement. 

By Mr. Tuomas: 

Q. Would you read whatever you have underlined? 

A. A large proportion of the empties which we furnished 
to the arsenal from New Orleans or Houston. One of our 
car agents practically lived in New Orleans or Houston. 
One of our car agents practically lived in New Orleans to 
help select empties suitable for the arsenal. 

If sufficient cars were not found, the search was broad- 
ened to include the entire Missouri Pacific, and occasionally 
it was necessary to borrow as many as twenty or thirty 
empties from other railroads, necessitating considerable 
[441] arsenal. 

We gave the arsenal top priority in supplying empty 

boxcars. 
[442] Mr. Srro~: One technique I used was to go with car 
inspectors to various industries unloading cars and put 
“bad order” cars on likely-looking boxcars to prevent their 
being reloaded. 

These cars would then be sent to the repair tracks with 
all the other empties we expected to send to the Arsenal. 
We found it efficient to route all empties through the repair 
tracks before sending them to the Arsenal. 

A large proportion of the cars required some attention 
to make them suitable for the Arsenal’s uses. Furthermore, 
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the personnel at the Arsenal were very exacting in their 
inspection of empties, and the most thorough-going inspec- 
tion by us was necessary to prevent their rejection of the 
cars we sent them. 

And of course we were anxious to do everything we could 
to reduce the possibility of fire and explosion to a minimum. 

As Assistant Trainmaster I was thoroughly familiar with 
the work at the repair tracks at Little Rock, throngh per- 
sonal observation at the time and by reason of the fact that 
I had been in charge of work at the repair track at Little 
Rock from October 16, 1939, to January 13, 1943, when I 
had been in the Car Department. 

The preparation of empties for loading at the Arsenal 
involved three separate inspections. The first, to which I 
have already referred, took place in the initial search for 
cars, [443] when it was necessary to inspect a great many 
cary in order to find a few which could efficiently be adapted 
for loading at the Arsenal. 

The second inspection occurred at the repair tracks at 
Little Rock to determine what, if anything, had to be done 
to the cars. This inspection included a very thorough ex- 
amination of the running gear. 

Overheated journals, or ‘‘hot boxes,’’ are always a po- 
tential source of fires and derailments, which were particu- 
larly hazardous on trains carrhing the sort of war materials 
shipped by the Arsenal. 

For the same reason it was also particularly important 
to check the air brake system and the hand brakes on cars 
sent to Pine Bluff Arsenal. Unlike commercial shipments, 
the munitions shipments at the Arsenal required all journal 
boxes to have lids. 

Inspection at the repair track at Little Rock had to be 
done in the daylight, for it was necessary to make the cars 
light proof. One inspector entered the car, the door was 
closed, and any light that entered revealed a crack which 
had to be fixed or the car would be unacceptable. 

Carmen installed door posts and strips, and repaired 
cracks and breaks in the lining. Loose floor boards and 
lining had to be renailed. All protruding nails had to be 
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drawn, and tin strips removed. End linings had to be square 
with the sides. [444] and it was often necessary to install 
false ends. 

The cars also had to be inspected on the outside and 
wooden cars had to be inspected on top to determine if 
there were any rotten sections which might catch and hold 
sparks. 

All of our locomotives were steam-powered, and sparks 
from the locomotives constituted another source of fire 
hazard in rail transportation. 

Finally, it was necessary to clean all cars very carefully, 
using an air blower when necessary. 

Cars which successfully passed inspection at Little Rock 
were then seitched out and sent to the Arsenal, a distance 
of some 36 miles, There a third inspection was made by a 
car inspector whom we stationed there full time. 

All of the work which the Car Department did in inspect- 
ing and preparing boxears for use at the Pine Bluff Arsenal 
was made more difficult and less efficient at that time be- 
cause of the wartime manpower shortage. 

At Little Rock we found it necessary to upgrade some 
200 helpers, apprentices and house carpenters during the 
war. While these men were rated and paid as journeymen 
carmen, they were much less efficient and capable then 
experienced and well trained carmen, and they required 
closer supervision and more instruction. 

Finding, inspecting and preparing Class A empty box- 
ears for the Arsenal was not the only unusual operating 
expense involved [445] in serving the Arsenal. 

I have already referred to the fact that much empty 
car mileage was involved in furnishing cars for the Are- 
senal, and this at a time when demand for such cars was at 
a peak. 

Additional waste and inefficience in the use of cars also 
reseulted form the fact that the Arseanl frequently ordered 
and received empty cars well in advance of the date when 
the cars were ultimately loaded. 

This inefficiency in the use of empty cars varied consider- 
ably at the Arsenal, as sometimes we had difficulty in 
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getting empty cars down there by the time they were re- 
quired. 

However, we made every effort to anticipate the Arse- 
nal’s requirements and this too resulted in inefficient use 
of boxcars. Needless to say, we did not save up empty cars 
for any; other shippers. 

An example of inefficient use of empty box cars by the 
Arsenal is shown in a shipment of seven carloads of M47.A2 
bombs, filled with napalm gel, without bursters, but with 
fuzes, which the Missouri Pacific received from the Arsenal 
on January 29, 1944. 

A copy of one of the bills of lading for this shipment is 
reproduced in Carriers’ Exhibit Number 12 at page one, 
and is representative of the bills of lading for the remain- 
ing six carloads in the shipment. 

As appears from our “Report of Cars on Hand” for 
January 29, [446] 1944, or previous dates, these cars had 
remained idle at the Arsenal for a period of time ranging 
from four days up to 16 dats, and averaging over ten days 
per car. 

Our “Report of Cars on Hand” also shown that out of 
the total 74 car days spent at the Arsenal by these seven 
cars, on 72 car days the cars were empty and presumably 
ready for loading. 

The Report for January 29, 1944, reproduced at pages 
two to seven of Carriers’ Exhibit Number 12, shows that 
on that date 71 cars were available for loading at the Arse- 
nal or were being loaded, and had been there empty or 
loading a total of 356 car days. 

As the Report indicates, it includes cars furnished by the 
Cotton Belt as well as cars furnished by the Missouri 
Pacific. An examination of the “Report of cars on Hand” 
for the period I was stationed at Pine Bluff shows that 
the Arsenal seldom if ever felt the effects of the car short- 
age experienced by all other shippers of that time, and 
frequently ahd an inefficient abundance of cars for which 
the Missouri Pacific obviously had more valuable uses. 

The special priority that we gave the Arsenal in respect 
to the furnishing of scarce box cars was obviously of great 
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value to the United States in shipping incendiaries and 
explosives alike, and this was a service that was not avail- 
able to any other shippers at any price. 

[447] Another factor which increased the expense and 
difficulty of serving the Arsenal was its location. The 
Arsenal was located some 36 miles south of Little Rock 
and seven miles north of Pine Bluff, Arkansas, in a region 
that was not favored by any other industry. 

Doubtless its isolated location was of great benefit to the 
United States because it reduced the liability for loss and 
damage which might result from fires and explosions. 

For the Missouri Pacific, however, the isolated location 
of the Arsenal involved additional operating burden and 
expense without compensating safety advantages, for the 
Missouri Pacific had to haul the carloads of explosives and 
incendiaries away from their isolated storage, and trans- 
port them through, and switch them in, areas that were 
heavily populated and highly industrialized. 

For example, on my own subdivision all northbound ship- 
ments of incendiaries and explosives from the Arsenal had 
to be hauled through industrialized East Little Rock, and 
thereafter classified and made up into trains at our yard 
in North Little Rock. 

The remote location of the Arsenal was burdensome and 

expensive to the Missouri Pacific in various ways. Since it 
was located beyond any established switching limits, it 
could not be served, as most industries are, by a regular 
yard crew under a yardmaster’s supervision. 
[448] Instead, its requirements had to be served by road 
crews, either those serving on regular through movements 
or extra crews called specifically to provide service for the 
Arsenal on a short turnaround basis out of Little Rock. 

A single round trip involved approximately 72 miles ac- 
tually run, but under our labor agreements each member 
of the engine and train crews had to be paid for a minimum 
of 100 miles for the trip, frequently with less tonnage than 
we would handle in through movements. 

In some cases we could avoid calling extra crews by hay- 
ing through trains reduce their other cars to make it pos- 
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sible for such trains to pick up or deliver cars at the Arse- 
nal, but this caused delay to other shipments, involved in- 
efficient additional switching and handling of cars, and 
usually required the train to run with light tonnage on 
one part or the other of its through trip. 

Occasionally, even after our thorough inspection of the 
empties sent to the Arsenal, some cars would be rejected by 
the inexpectors stationed there and such cars would usually 
have to be returned to Little Rock. 

Such a movement involved 72 round trip miles per empty 

car, just between Little Rock and the Arsenal. One of the 
reasons we made such elaborate inspection and mainte- 
nance of empties at Little Rock was to avoid this inefficient 
use of cars, which resulted from the remote location of the 
Arsenal. 
[449] There were no other industries located in the 
Vicinity of the Arsenal, So that Crews Necessarily detained 
there could not turn to other work to make efficient use of 
their time. 

Furthermore, the subdivision was and still is single track 
territory with train movements governed by timetable and 
train orders. 

Thus, whenever any train was delayed at the Arsenal or 
required to be held there, the delay was likely to extend to 
other trains having scheduled meets with the delayed train. 

Another result of the isolated location of the Arsenal was 
that our car inspector stationed there received large 
amounts of overtime. 

Had the Arsenal been located at Little Rock, where three 
shifts of carmen were employed, all of the local car inspec- 
tor’s work could have been furnished at straight-time rates, 
and undoubtedly more efficient use could have been made of 
his time. 

As it was, during periods of the day when the work at 
the Arsenal did not require his attention, there was nothing 
else for him to do but wait until his services might be 
needed. 

All of the operating factors which made it expensive and 
burdensome for the Missouri Pacific to serve the Arsenal, 
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as I have discussed them to this point in my statement, were 
equally applicable to shipments of incendiaries and to ship- 
ments of explosives. 

I will now diseuss certain respects in which our services 
[450] to the Arsenal differed as between explosive Ship- 
ments and shipments of incendiary bombs. 

On all cars of explosives the Arsenal placed a placard 
reading “Explosives,” and the same placard was placed on 
shipments of incendiary bombs shipped with bursters and 
fuzes, or with fuzes alone. 

On cars containing napalm bombs shipped without burst- 
ers or fuzes, the Arsenal placed a placard reading “Danger- 
ous” on the ear. 

There were several respects in which the cars placarded 
“Dangerous” were handled differently than were cars bear- 
ing the “Explosives” placard. 

The latter required certification by the car inspector that 
the car was a Class A car and loaded according to regula- 
tions of the Commission, whereas no such certification was 
required for cars placarded as “Dangerous.” 

In switching, ears of explosives had to be shoved to rest, 
whereas “Dangerous” cars could be dropped or switched 
on the run, although at a slower apeed than that used on 
ordinary cars, and even then only after checking the hand 
brakes. 

However, as a practical matter, our yardmasters did not 
like to have either explosives cars or dangerous cars 
dropped and both types of cars were set in the clear dur- 
ing switching operations. 

The switch engine could couple directly to a dangerous 
ear, [451] but when switching an explosive car, the engine 
had to be separated by one car length from the explosives 
ear. 

Probably the most important distinction between “Ex- 
plosives” cars and “Dangerous” cars had to do with their 
spacing in the make-up of the train. 

Ordinarily, of course, trains are made up in blocks ac- 
eording to their destination, so as to minimize switching 
and train handling en route. 
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This efficient and customary method used in the makeup 
of trains was disrupted when trains carried cars with 
“Explosives” placards and cars with “Dangerous” placards, 
as they very frequently did. 

We were required to protect explosives by burying them 
in the train, not less than 16 cars from the engine and not 
less than 11 cars from the caboose. 

“Dangerous” cars could not be coupled directly to “Ex- 
plosives” cars, but had to be separated by at least one 
unplacarded car, although explosives cars could be coupled 
together directly. 

Neither type of car could be coupled to a loaded gasoline 
tank car nor to any car on which the lading might shift, nor 
to any car with lighted heaters or with gas-burning refrig- 
eration. 

These spacing requirements sometimes made it a real 
pinch tomake up a train, and involved numerous switching 
moves which otherwise would not have been necessary. 

However, the spacing requirements had to be observed, 
not [452] only at the initial make-up of the train, but also 
during all other road movements on through trains. 

Thus when through trains were stopped at the Pine Bluff 
Arsenal for cars of explosives and incendiaries, such cars 
could not be added on at either end in the normal and 
efficient custom, but had to be switched into the train in 
such a way as to comply with the spacing restrictions. 

These restrictions had to be observed thereafter to the 
cars’ destinations, no matter how many times en route 
switching had to be performed and the trains broken up 
and remade. 

Tt will be seen that our operating difficulties were greater 
when a train carried both incendiaries, marked “Danger- 
ous,” and explosives, than when a train carried munitions 
only in the form of explosives which could all be grouped 
together in the middle of the train. 

Sometimes we had shipments of incendiaries and ex- 
plosives in the same train routed together to the same 
port of embarkation. 
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An example of this is shown in the copies of bills of 
lading at pages S to 11 of Carriers’ Exhibit Number 12. 
This shipment went from Pine Bloff, Arkansas, to Maynard, 
Massachusetts, and wa received by us on April 1, 1944. 

If an unplacarded car to the same destination was not 
available, as wa true in this case, cars to shorter destina- 
tions would have to be used, and switched in and out of the 
[453] block en route. 

Sometimes at Pine Bluff no loaded car was available as a 
spacer and it would be necessary to use one of our empties 
to space out the shipment properly. 

While I have referred to the use of a single car as a 
spacer between cars of incendiaries and cars of explosives, 
we considered this only a minimum requirement, and pre- 
ferred to space these cars as far apart as practicable in 
the circumstances. Frequently, however, the shipments 
were very heavy and it was difficult to observe even the 
minimum requirements. 

Thus the most important distinction between cars 
placarded “Explosives” and cars placarded “Dangerous,” 
as observed by our operating personnel, was the spacing 
requirements which made the combinati ns of cars of ex- 
plosives and cars of incendiaries as we received them from 
the Arsenal even more difficult to handle than was the case 
of shipments of explosives alone. 

Unquestionably these combination shipments represented 
a special sort of operating difficulty. 

In various important respects, the handling of cars 
loaded with incendiaries with “Dangerous” placards was 
the same as the handling of cars of explosives. 

In both cases our car inspector at Pine Bluff had to in- 
spect the cars prior to their departure to determine that no 
fire hazard existed by virtue of any defects in the running 
gear or the air brake system. 

[454] In both cases the cars had to be spark proof and the 
doors stripped if necessary, as I have previously described. 

When the cars were switched into the train, that train 
became a priority movement and everything possible was 
done to expedite its movement at the expense of other 
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traffic. A daily record had to be kept of all loaded placarded 
cars. 

When interchanging such cars, the receiving carrier was 
required to give the cars another inspection, opening them 
to examine lading if the cars showed any evidence of rough 
handling throughout their entire loaded movement. 

The same care had to be exercised by operating crews 
to protect both types of loads from rough handling and 
from fire hazards, and to provide means for moving the 
cars quickly in event fire broke out. 

Bot cars required extra care in maintaining and replacing 
placards throughout the trip. The presence of either type 
of load in a train required all operating crews handling 
the train to be especially alert for the development of 
defects and possible fire hazards, and to make special 
ground inspections at every step for the same purposes. 

There were various sources of fire hazard to these muni- 
tions shipments from properties adjacent to the railroad 
right of way, but these varied, depending upon the routing 
of the particular shipments. 

With respect to fire hazard from the railroad itself, I have 
[455] already referred to the hot box as a common cause of 
fires, and to sparks from our steam locomotives as another 
source of fire hazard. 

At that time all of our locomotives were steam-powered. 
Due to the enormous traffic demands of the war, we had to 
use many old steam locomotives which had previously been 
retired from service. 

Our steam locomotives not only threw out sparks, but also 
in some cases shook out live coals from the ash pans. This 
was the cause of burning three wooden bridges during the 
war on the Missouri Pacific, that I happen to know of 
personally. 

We had ten wooden trestles between Baldwin and the 
Arsenal at Little Rock on the main track. 

Cars with heaters constituted another source of fire 
hazard in railroading. We had fairly heavy shipments of 
banana cars in which heaters were provided, and these 
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cars had to be carried in the same trains with explosives 
and incendiaries. 

We also had veryheavy shipments of gasoline, particu- 
larly aviation gasoline, but we were usually able to handle 
these by trainload lots, so that gasoline tank cars would not 
have to be carried in the same trains with munitions. 

However, we were not able to build up entire train loads 
of incendiaries, which would have been desirable from the 
standpoint of reducing fire hazard. 

The need for expediting shipments out of the Arsenal 
required [456] us to take the cars as they came, with car- 
loads of explosives, incendiaries and other munitions all 
involved in the same pick-up. 

There seemed to be less pressure to expedite certain 
shipments of poison gas, and we had a number of these 
insolid trainloads. 


The output of the Arsenal itself involved a wide variety 
of fire and other hazards. This is illustrated by shipments 
received on April 12, 1944, from the Arsenal, which included 


nine carloads of incendiary bombs M47A2, NP, less burst- 
ers, arming wire assembly and fuses, and three cars con- 
taining cannisters, MC, smoke, burster charges, electric 
blasting caps, incendiary hand grenades, tear gas candles, 
Cordeau detonant, electric squibs, tear gas hand grenades, 
as well as cylinders of poison gas of various types. 

One of the important sources of fire hazard in railroad- 
ing was and is the possibility of grade crossing collisions 
with tank trucks carrying gasoline or other inflammable 
products. 

This is especially hazardous when the train in heavy and 
traveling at good speed, for the momentum of the trainwill 
carry a considerable length of it through the fire. 

Coal burning locomotives, such as we used at that time, 
also intensify the fire hazard inherent in such collisions. 

I have been furnished by counsil with a list of 18 bills 
of lading for shipments of incendiary bombs to or from Pine 
[457] Bluff Arsenal which were listed in complainant’s 
Exhibit Number Z96 in the War Materials Reparation 
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Cases, United States versus Aberdeen and Rockfish Rail- 
road Company et al., Docket Numbers 29572, et cetera. 

I searched our filed for copies of those bills, and found 
copies of seven of the 18 bills of lading and two waybills. 

The first three bills covered shipments of M50A2 incen- 
diary bombs, and were placarded “Explosives.” The next 
four bills covered shipments of M17A1 incendiary bombs, 
the first two of which are subtitled “Explosives” and bear 
the legend “Explosive Placards Applied.” 

The last two bills covering shipments of M17A1 Incen- 
diary Bombs show the subtitle “Explosive” crossed out and 
the word “Fireworks” substituted. 

These two bills bear the legend ‘‘Dangerous Placards 
Attached,” and are reproduced at pages 12 and 13 of 
Carriers’ Exhibit Number 12. 

Apparently these shipments involved incendiary bombs 
without their explosive elements. 

The next bill of lading, shown on page 59 of Carriers’ 
Exhibit Number 4, is labeled merely “Bombs, Incendiary” 
and carries the notation ‘‘Dangerous Placards Applied.” 

Exam. Ries: Wait a minute now. What do you mean 
Exhibit No. 4? 

Mr. Tuomas: We did not reproduce that separately here. 
To [458] save space it was included in Exhibit No. 4. He 
is just referring over to that Exhibit No. 4. 

Otherwise, there would have been a double reproduction 
of that same document. 

Exam. Ris: If the Exhibit does not come in—— 

Mr. Tuomas: We may have to go through various kinds 
of things, but we will trust to the future on that. 

Exam. Ries: All right. 

Mr. Srnson: These bombs must also have been shipped 
without their explosive elements, or the bill would carry a 
notation that explosive placards had been applied. 

It is impossible for me to tell, from information appearing 
on the bill of lading or from information otherwise avail- 
able to me, whether these boms were filled with napalm gel 
or with some other filling. 
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This particular shipment was made while I was stationed 
at Pine Bluff, and was routed to Cordova, Tennessee, via 
Memphis. 

On the same afternoon we also received from the Arsenal 
seven cars of explosives which were also routed to Memphis, 
and which were undoubtedly carried on the same train from 
Pine Bluff to Memphis with the carload of ‘‘Incendiary 
Bombs.” 

This shipment was described on the bills of lading as 
follows: 

<¢ Ammunition for cannon with explosive projectiles, 

42, CM, KS, HE, Explosive Placards Attached to Car.”’ 
[459] The last bill of lading listed by the Government in 
the War Materials Reparation Cases is reproduced at page 
58 of Carriers’ Exhibit No. 4. The shipment is described 
on the bill of lading as follows: 

““Bombs Incendiary 100# M47A1, NP 

(less Burster Wire Arming and 

Fuses) (Fmeworks)”’ 
and the bill contains the notation ‘Dangerous Placards 
Attached to Car.”’ 

This shipment was received May 4, 1944, while I was 
stationed at Pine Bluff, and it was one of ten carloads 
received the same day for which the bills of lading con- 
tained identical descriptions. 

All indicated that ‘‘Dangerous” placards had been 
applied and all were routed alike to the same destination. 
The same afternoon, within the same hour, we also received 
from the Arsenal some 2 carloads with explosive placards 
attached, for which I have found bills of lading, which 
undoubtedly we picked up at the Arsenal at the same time 
that we picked up the ten carloads of napalm bombs. 

All but two of these cars were destined for Searsport, 
Maine and the articles shipped were described on the bills 
of lading as “Grenade, M15, Hand, Smoke’’ ‘‘Grenades, 
M15,” and ‘‘Bombs, Incendiary, M50A2 in 500% M17 Aim- 
able Clusters with X bombs.”’ 

[460] Unfortunately we have not preserved conductors’ 
wheel reports for this period of time, so that it is not pos- 
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sible to determine just how far these 34 cars may have 
traveled together. 

From the routing appearing on the bills of lading, it is 
obvious that they traveled together at least as far as Little 
Rock. 

In summary, out of the nine bills of lading or waybills 
for carload shipments that I found which had been listed 
or waybills for carload shipments that I found which had 
been listed by the Government in the War Materials Repa- 
ration Cases, at least four bills covered shipments of non- 
explosive incendiary bombs, and at least one of these was 
definitely filled with napalm gel and was shipped “‘less 
Burster Wire Arming and Fuses’’ with ‘‘Dangerous Plac- 
ards Attached to Car.”’ 

At least one of the other cars may have been similarly 

loaded, and both of these cars were shipped via Missouri 
Pacific together with other cars placarded ‘‘Explosives,”’ 
during the period about which I have testified. 
[461] My examination of certain testimony and exhibits 
in war materials reparation cases: I have examined the 
testimony and exhibits of Fred C. Wilkinson, Assistant 
Chief Engineer of the Pennsylvania Railroad in the War 
Materials Reparation Cases, United States versus Aber- 
deen and Rockfish R. R. Company, et al., Docket Numbers 
29572, et cetera, of which true and correct copies are set 
forth on Sheets 29 to 32, Exhibit sheets being numbered 
9 to 21, and the testimony of R. E. Hallavell, Freight 
Traffic Manager of the Southern Pacific Company, of which 
a true and correct copy is set forth on Sheet 33. 

This testimony and these exhibits illustrate my view 
that freight train cars loaded with M47’s filled with napalm 
gel, without fuse or burster, are quite hazardous if involved 
in wrecks or other railroad accidents. 

The thin-shelled M47’s would at the very least have been 
punctured, thereby permitting the napalm gel to come out. 
The piling up of railroad cars, sliding of cars over one 
another and over the rails, and the shifting of lading inside 
cars would have generated heats of a very high tempera- 
ture at local points of impact and friction, and the likeli- 
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hood of serious fires would have increased substantially. 

Such fires would have destroyed the cars and cargo and 
damaged adjacent cars, cargo and structures and generally 
dependening upon the particular location of the accident. 

Since fires are the most dangerous occurrences to which 
a [462] shipment of explosives or ammunition can be sub- 
jected, such a fire engendered or accentuated by napalm 
gel, M47’s, na railroad wreck or collision or other train 
accident could well have produced a catastrophe if the fire 
had reached explosives or ammunition cargo. 

I have also examined the testimony of Edward Mark- 
sheffel, of the Union Pacific Railroad in the War Materials 
Reparation Cases, United States versus Aberdeen and 
Rockfish Railroad Company, et al., Docket Numbers 29572, 
et cetera, of which a true and correct copy is set forth on 
Sheets 34 to 35. 

Mr. Marsheffel’s testimony as to the effect of the occur- 
rence of hotboxes on the handling of ammunition and 
explosives is applicable, in my judgment, to carload ship- 
ments of M47’s filled with napalm gel, without fuse or 
burster. 

The possibility of hotboxes greatly adds to the hazards 
because, as Mr. Marksheffel testified, ‘‘Hotboxes some- 
times cause fires.”’ 

Fire is a most dangerous element as far as the incendi- 
ary bombs involved in these cases are concerned. 

I have also examined the testimony of the four expert 
witnesses for the defendants in the War Materials Repara- 
tion Cases, United States versus Aberdeen and Rockfish 
Railroad Company, et al., Docket Numbers 29572, et cetera, 
of which true and correct copies appear on Sheets 36 to 50. 

These four expert witnesses were 1. George B. Kistia- 
kowsky, [463] who started teaching in the Chemistry De- 
partment of Harvard University at the same time that I 
did in the fall of 1930 and who in the early part of World 
War II was in charge of the several hundred scientists at 
the large explosives research and development unit in 
Bruceton, Pennsylvania, and later headed the Explosives 
Section at Los Alamos; 
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2. F.N. Miles, Jr., who served in various capacities in 
the Ammunition and Explosives Section of the Ordnance 
Department of the Army for almost four decades and was 
the President of the Army-Navy Explosives Safety Board 
during World War I; 

3. John E. Burchard, Dean of Humanities at Massachu- 
setts Institute of Technology, who was engaged throughout 
World War II in official investigations as a leading struc- 
tural engineer concerning the effects of explosions and 
fires in this country and abroad; and 

4. Melvin A. Cook, Professor of Metallurgical Engineer- 
ing at the University of Utah in Salt Lake City, Utah, who 
was with the Explosives Department of E. I. du Pont de 
Nemours and Company all during and for several years 
before and after World War II. 

The qualifications and testimony of all these witnesses 
are beyond question, I am sure. 

The testimony of Doctor Kistiakowsky and Colonel 
Miles emphasizes the extreme hazard of fire in a railroad 
wreck or accident to a freight train in which some of the 
cars carry [464] ammunition or explosives. 

Dean Burchard testified, as I also know was the fact, 
that ‘‘the great fire raids of the war, World War II, were 
initiated by incendiary boms and not by high explosive.” 

Professor Cook also testified as to the dangers from 
accidental fires in the manufacture, storage and handling 
of explosives and ammunition and as to special precautions 
which are taken to prevent accidental fires and to avoid 
the presence of imflammable liquids in manufacturing and 
shipping areas. 

My testimony here shows how closely the incendiary 
bombs involved in these cases and fire and the danger of 
fire are connected. 

[465] Mr. M. Hontanper: May I interrupt. 

Our study of the balance of his statement seems to make 
it appear that Mr. Simon was affiliated with the railroad at 
this particular Pine Bluff subdivision approximately six 
years before any of the Pine Bluff shipments involved in 
this litigation moved over the carriers’ lines, and I think 
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he is probably speaking about the experience or contact 
he had with shipments not in any way involved in this litiga- 
tion, but involved in the War Materials Reparation cases. 

Mr. Tuomas: What he is speaking about is the handling 
at the Pine Bluff Arsenal at the time he was there of the 
many carloads of incendiary bombs, including incendiary 
bombs without the bursters and fuses and how they were 
handled there in the wartime period. 

Now, my understanding in the case of the Missouri Paci- 
fic, which is the road Mr. Simon is with, my understanding 
is that none of those particular shipments in those bills 
of lading in this case for the particular period of time, the 
period when Mr. Simon was there when they were having 
the large volume of traffic, but it is the period of time that 
you are called upon to rule as to the reasonableness of the 
rate when they get to press their point about the reasonable- 
ness of the rate. 

So his testimony shows the pattern of the handling by 
the railroad of the type of article you will be called upon 
[466] to handle, whether it is called incendiary bombs with 
or without fuses or bursters or whether it is called bomb 
cases. 

That matter of difference in terminology, we of course, 
think this is incendiary bombs. 

Exam. Rus: Isn’t this just cumulative evidence of what 
we already have in here? 

Mr. Txomas: It is along the same line and we would be 
perfectly willing to have it copied in the record, Your 
Honor. It has a difference because there were different 
handling problems and different matters involved at the 
different arsenals. 

So that if we get the experience here of a few railroads— 
we have not attempted to go down the line, there are one 
or two others later on, but just to give you a sampling of 
the way in which the particular railroads handled these 
around the country. 

This is the last sampling from the western carriers. 

Exam. Ris: You have more from other carriers, for 
instance, eastern carriers and southern carriers? 
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Mr. Toomas: Yes. 

Exam. Ries: This same type of testimony? 

Mr. Tuomas: In general, yes. 

Now, that will give you, while it is not too long, it will 
give you a picture of operating, the kind of operating and 
handling problems that were involved and the extra care 
and so [467] on that was given, and extra expenses that 
were run into by the railroads. 

Exam. Ries: Isn’t it possible for us, to shorten this up, 
to put these people on the stand to say that they expedited 
services and, generally speaking, gave the same service as 
these people—Mr. Schraeder talked about, Mr. Williams 
has already talked about it now—unless they have some par- 
ticular exceptions to their particular arsenal that their 
railroad served? Is that possible? 

Mr. Tuomas: As a practical matter we are not inter- 
ested, of course, in the volume of the record. We are 
interested in it enough to give you a sampling of the han- 
dling at the different places. There are some local distinc- 
tions because of the description of the physical handling 
locally here, here and elsewhere, as being different. 

I don’t think as far as the cost of reproduction in the 
record is concerned that the cost in this particular case 
will be anything like an owner’s side because we are in- 
volved here, Mr. Examiner, with a case where threats of 
cutbacks of large amounts are against the railroads and the 
large amounts of dollar issues are in the case. 

Because of that we feel that it is desirable to let you 
have the basis on the record of the facts to make the deci- 
sion. 

It is along the same general lines. There is one possi- 
bility I would suggest. We would be glad—we already have 
in [468] Mr. Williams’ case turned over a copy of his 
testimony and exhibit to the Government counsel 

cxam. Ries: Off the record a moment. 

(Discussion off the record) 

Mr. M. Houtanver: If I did not object, I intended to 
object to this witness’ testimony on two grounds. 
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First, that he is going to testify with respect to bills 
of lading and other exhibits in the War Materials Repara- 
tion case not at all involved in this litigation. 

Secondly, he is going to testify with respect to the prac- 
tices at Pine Bluff six years before the shipments were 
made, the shipments which are in fact involved in this liti- 
gation. 

Mr. Burcess: Wouldn’t it be well to let the evidence 
in and then move to strike it? 

Mr. M. Hottaxper: I have read it over and for that rea- 
son I am in an unusual position of knowing what the witness 
will testify to. 

Mr. Burcess: That is pretty irregular. 

Exam. Rres: At the moment, until we come to it at least, 
I am going to overrule your objection on the theory that 
there is something to the point of this issue of just and 
reasonableness, if we get to that point, that it might have 
some bearing. 

This is the railroad’s direct case and I am reluctant to 
eat them off from something which they think is important 
here, and yet I don’t want to get into a cumulative situation. 
[469] I don’t want a parade of witnesses that will say the 
same thing over and over again, just to show that this is the 
practice of the railroads. 

I think it is shown that this is the practice of the rail- 
roads as to what has happened to these shipments. I am 
going to let the witness continue. 

Mr. M. Hotraxver: May the record show that my objec- 
tion is intended—and I assume your overruling of my ob- 
jection was intended—to encompass my objection not only 
to Mr. Simon’s statement, but also to his supporting ex- 
hibits? 

Exam. Rres: All right, I will overrule your objection, 
too, on that, at this time. 

You may continue, Mr. Simon. 

By Mr. Tuomas: 
Q. Does this conclude your statement, Mr. Simon? 
A. Yes, sir. 
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Mr. Tuomas: I offer in evidence then, Carrier’s Exhibit 
No. 12. 

Exam. Ries: It is way past five o’clock, in fact it is five- 
thirty. 

Mr. M. Hotzanver: I have no intention of cross-exam- 

ining this witness, Your Honor. I am simply going to rely 
on the objections I have made to his entire statement and to 
the accompanying Exhibit No. 12. 
[470] Exam. Rrs: I am going to wait until the morning 
to make the ruling on this Exhibit 12, until, as I understand 
it, we are going to see if the waybills match these bills of 
lading. 

Mr. Tuomas: Mr. Hollander, would you speak to the 
Examiner two or three minutes with me about this? 

I have found out what I think is possibly the answer on 
this waybill thing because I want to know what he would 
like to have us do this evening. 

Mr. M. Houtzanver: In order to avoid the misunderstand- 
ing I found myself in this morning, it will, I will say that 
the waybill matter, so far as I understand it, the waybill 
matter has nothing at all to do with Mr. Simon’s testimony. 

T did object and you reserved ruling on my two objections 
to this statement in its entirety as well as to the Exhibit 
No. 12. 

Exam. Ries: Mr. Hollander, at that time we had not even 
heard his testimony as you recall. 

At that time I ruled that I was overruling your objection 
at that point. 

The railroads said that they would be willing, as part of 
your objection with respect to these waybills, they said they 
were willing to see if any of these waybills matched up with 
the bills of lading and they were going to supply those to 
you. 

At that time I assume that you would or would not have 
[471] further objection and I am waiting to see whether or 
not you do have before I receive this Exhibit No. 12. 

Mr. Tuomas: I think it is on a different witness. 

Mr. McDonatp: You have this witness confused with the 
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prior witness. It is the prior witness whose testimony re- 
lates to the matching. 

Mr. Toomas: If there is to be no further cross-examina- 
tion of this witness, we have no further questions of this 
witness and we have the exhibit that has been offered here. 

I am not sure what his plans are, but if it is possible to 
release him,—— 

Exam. Ris: If you have no cross-examination of this 
witness and your objection is to his entire testimony and 
Exhibit No. 12 on the statements that you have made, I 
overrule those objections and I admit Exhibit No. 12 in 
evidence. 

(Exhibit No. 12 was received in evidence) 

Exam. Riss: The witness may be excused. 

(The witness was excused.) 

Exam. Ris: We will stand adjourned until tomorrow 
mroning a 11:30. 

(Thereupon at 5:30 p.m., the hearing was recessed, to 
reconvene at 11-30 a.m., Thursday, October 2, 1958) 
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Company. 
[473] PROCEEDINGS 
Exam. Ries: The hearing will come to order. 


I am advised that there may be additional appearances 
at this time. Is there an additional appearance to be made? 
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Mr. Remy: John F. Reilly, 230 Park Avenue, New York, 
New York, appearing for the eastern railroads. I am 
admitted to practice before the bar and the Commission. 

Mr. M. Hoxtanxper: We went through this, Mr. Exam- 
iner, earlier, on the day the first appearances were entered. 
By the ‘‘eastern railroads’ does Mr. Reilly refer to one 
of the defendants im this particular litigation or does he 
refer to some other railroads not involved in this ligitation? 

If he does, I will have to object to his appearance. 

Exam. Ries: I will have to ask. 

Mr. Reilly, just what railroads do you represent? 

Mr. Remy: I am general solicitor for the Delaware- 
Hudson Railroad Company, one of the defendants in this 
proceeding. We have an interest in the shipments, and I 
think I have a right to appear. 

Exam. Ries: That will be determined. 

Mr. M. Hortaxper: Mr. Examiner, I respectfully suggest 
that there are only three railroads involved in this pro- 
ceeding: Western Pacific, Seaboard and Aroostook; and 
no others. 

This case is here on mandate from the Supreme Court 
on referral through the Court of Claims. It is quite differ- 
ent [474] from the ordinary I.C.C. hearing. 

Exam. Ries: He says he represents one of the railroads 
that are involved in this proceeding. 

Mr. Remxy: Your Honor, we are a bridge carrier who 
participated in this transportation. What is the Depart- 
ment of Justice trying to do here? Do they not realize that 
the Defendant has a right to be represented by counsel? 

Mr. M. Hottaxper: Mr. Examiner, his appearance and 
representation of some carrier other than the three that 
are enumerated is, I think, as improper here as it would 
be in the United States Court of Claims from which this 
case was referred. 

Exam. Ries: Well, Mr. Hollander, he is representing a 
railroad though that is involved in these particular items, 
commodities, that are being carried. I cannot quite under- 
stand why one of those railroads cannot be represented in 
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this hearing. I do not know what that has to do with the 
Court of Claims. 

Mr. McDonatp: Might I be heard, Mr. Examiner? 

Exam. Riss: You may. 

Mr. McDowatp: Mr. Examiner, Mr. Hollander’s objec- 
tion is on a highly technical ground. I do not disagree with 
his contention that technically before the Court of Claims 
and perhaps technically before the Commission only the 
delivering lines were the named railroads; but no one of 
them transported the traffic involved here without the bene- 
fit of the rails of other lines. 

[475] Now the Eastern Railroads participated in the 
transportation of all of the shipments involved in all three 
proceedings. 

Exam. Ries: That includes one of the railroads that Mr. 
Reilly is representing here? 

Mr. McDonaxp: That is exactly the point. I am chairman 
of the committee that represents the Eastern Railroads in 
these particular proceedings and others just like them. 

I say that the New York Central, for example, which 
participated in a number of shipments as an intermediate 
line, while not technically named here, has every right to 
be heard because it is our money that you are playing with; 
and that is equally true of Mr. Reilly’s railroad. 

Exam. Ris: I am inclined to agree with you; and I am 
going to overrule your objection and permit Mr. Reilly to 
enter his appearance in the hearing and participate in the 
hearing. 

Mr. M. Hoxuanver: I of course have the same automatic 
objection to your adverse ruling? 

Exam. Ries: You have an automatic exception to any 
ruling that I make. 

Does that take care of all the additional appearances 
now? 

(No response.) 

Exam. Ries: Are you ready to proceed, Mr. Thomas? 

Mr. Tuomas: Mr. Chairman, with your permission we 
would like to defer for a brief period the continuation of the 
subject we were discussing at the end of yesterday because 
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of not having [476] had an opportunity to get our material 
together with the people just yet. We will later this morning 
and proceed with the other witnesses for the defendant. 

Exam. Ries: Very well. Mr. R. Hollander? 

Mr. R. Hottanper: May I call a witness, Mr. Examiner? 

Exam. Riss: Very well. Mr. R. Hollander? 

Mr. R. Hottanper: Before Mr. Lineberger takes the 
stand, Mr. Examiner, in view of some discussions yesterday 
I had a call made to our offices and discovered that we had 
retained the Seaboard waybills involved in this proceeding ; 
that is, the 39 bills in the Seaboard case. 

I eaused our government rating division clerk to come up 
here with the waybills. I have them here if Mr. Hollander 
desires to take a look at the waybills. 

So far I have found five of the 39 involved in this pro- 
ceeding, and if it is necessary we can find the remainder. 

Mr. M. Hottanver: I should like the record to show, Mr. 
Examiner, that I have no desire to make an independent 
search of waybills; however if as yesterday some of the 
witness’ testimony is based on waybills which were not 
presented for the purposes of having them admitted into 
evidence, then and only then would I object to testimony 
based on materials which are not before the Commission. 

So if this witness will testify and not in any way base his 
testimony on the waybills, I am not the least bit concerned 
[477] with them. 

Exam. Ries: All right. We will see what this witness 
says. 


C. H. Lrsegercer was duly sworn and testified as follows: 
DimecT EXAMINATION. 
By Mr. R. Hottanver: 

Q. Your name is what? 

A. C. H. Lineberger. 

Q. Mr. Lineberger, do you have a statement to make in 
this proceeding? 

A. Ido. 

Q. Would you proceed to make it, sir? 

A. Thank you. 
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My name is C. H. Lineberger. I am employed by the 
Seaboard Air Line Railroad Company as Superintendent of 
its Georgia Division. My address is Atlanta, Georgia. | 
have been employed in the Operating Department of the 
Seaboard for 24 years. 

From 1934 to 1943 I served in various positions such as 
Yardmaster and Trainmaster. From 1943 to 1948 I was 
employed by the Seaboard in Charleston, South Carolina, 
first as Trainmaster, then in 1944 as Assistant Superintend- 
ent. In that position I was familiar with the railroad’s op- 
erations in the wartime handling of military traffic in the 
Charleston area. 

I have reviewed the government bills of lading introduced 
as Exhibit 2, the bills related to incendiary bombs shipped 
out of Huntsville Arsenal, Alabama, to the Charleston Port 
of [478] Embarkation in May and August of 1944. Those 
shipments were handled by the Southern Railway to At- 
lanta, Georgia; then Seaboard to Charleston. Most of the 
shipments were handled through the Charleston Backup 
Storage Depot at Liberty Hall, South Carolina. The depot 
is located between 6 and 7 miles north of the Seaboard’s 
switching limits for Charleston. 

Liberty Hall, which is not reached by water, was an 
Army-operated installation where the Army could hold or 
store rail shipments of munitions outside of the port and 
away from densely populated areas until ships were avail- 
able to take the cargo. There was no other type of rail 
freight handled at Liberty Hall. The facility was used ex- 
tensively during the war, and vast quantities of munitions 
passed through it on the way overseas. 

During the war quite a variety of munitions was handled 
into and out of Liberty Hall by the Seaboard. I spent a 
considerable amount of time dealing with shipments into 
and out of Liberty Hall and was well acquainted with its 
operation and use. 

I have seen the statement made by Mr. Simon of the 
Missouri Pacific and will say that his experiences during 
World War II with respect to operating difficulties in han- 
dling shipments of bombs, placarded as explosive or dan- 
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gerous, were generally similar to the Seaboard’s experi- 
ences in the Charleston area. 

We treated one shipment of such munitions just about like 
[47S] another. There was little, if any, distinction made 
between the handling of explosives and incendiaries 
through the Charleston Port of Embarkation. Instructions 
which we received from our officials about expediting the 
government shipments treated dangerous articles which 
were being handled for the military just as they did explo- 
sives. We had to do extra switching, however, to keep cars 
with a Dangerous placard separated from cars with the 
Explosive placard. 

There was a vast difference in the amount of switching, 
supervision, obtaining and inspection of equipment, protec- 
tion and expediting of traffic—both line-of-road and ter- 
minal—between explosives and other dangerous govern- 
ment traffic, on the one hand, and routine traffic of a general 
nature on the other. 

There are a number of factors attending the movement 
of bombs, whether they are incendiary bombs placarded 
Dangerous or other bombs placarded Explosive, which 
materially add to the problems and cost of transporting 
these commodities by rail. 

From a transportation standpoint, all of us experienced 
a shortage of box cars, particularly for the hauling of vari- 
ous types of ammunition. It was necessary for us to use 
only sound, tight cars to carry any kind of explosive or 
dangerous article for the military. 

We experienced a tremendous amount of main line crew 
[479] deadheading in order to protect trains of explosives 
and other government military traffic. There was a con- 
stant interference with other freight and passenger train 
movements in the terminals and on the line-of-road. Often 
this resulted in serious delays to other than government 
traffic, primarily at terminals. Our terminals were con- 
gested, trains being held out in order to give preference 
to movements of government traffic, including bombs and 
other munitions of various descriptions. 
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We also experienced a very great loss in per diem from 
non-revenue empty mileage and from holding cars for com- 
plete loading of shipments. There was a decided loss in 
cars handled per switch engine hour, resulting in greater 
expense, delays to traffic, and inability to fully utilize facil- 
ities and power. Our records show a loss of 7.9 percent 
switching efficiently in cars handled 1942-1944 against 193S- 
1940, that loss being principally attributable to the slow 
speed and other factors incidental to the handling of ex- 
plosives. 

Then there were the delays incurred by line-of-road 
trains caused by observance of existing government regula- 
tions applying to explosives and other dangerous articles. 
We experienced the problem of duplicate train movements 
made necessary by trains handling explosives or other gov- 
ernment traffic setting out cars at points short of destina- 
tion, particularly because of the inability of ports to keep 
current on their handling of that traffic. 

[480] In the Charleston area, there were several estab- 
lishments that handled dangerous military traffic only. 
Liberty Hall was one of them. The Navy’s facility was at 
Inness. Liberty Hall was the point at which the Army’s 
shipments of incendiary bombs handled by the Seaboard 
were held, if hold was necessary, for further movement into 
the Port itself. 

At the request of government authorities, we established 
a full-time Trainmaster, a Car Inspector and a Clerk at 
the Port. Because of the location of Liberty Hall, 12 miles 
from our principal yard at Charleston, we were forced to 
operate many light train miles between Andrews Yard— 
another Seaboard yard—and Liberty Hall, 41 miles away, 
in moving munitions to the Port. Being beyond our Charles- 
ton switching limits, Liberty Hall could not be serviced by 
regular yard crews; that meant that we had to use road 
crews for the job. 

Q. Mr. Lineberger, do you have in front of you a book of 
waybills, some of which involve the shipments involved in 
this proceeding concerning the Seaboard? 


A. I do. 
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Mr. M. Hottanpser: Mr. Examiner, is Counsel going to 
offer this book into evidence? 

Mr. R. Hottaxper: I am not. 

Mr. M. Hotzanper: Then I do not think he should be per- 
mitted to testify from it. 

Mr. R. Hotianver: I think Counsel should wait for the 
[481] question before he asks if the book is to be admitted. 

Mr. M. Hottanper: I object, your Honor, to the reading 
from any materials which apparently will not even be sub- 
mitted. 

Exam Ries: We do not know yet what the question is, 
Mr. Hollander. I think you are a little premature. Let him 
ask the question and see what he is going to do here, and 
then make vour objection. 


By Mr. R. Hotiasper: 

Q So far is it correct, Mr. Lineberger, that we have 
discovered five of the waybills matching five of the bills 
of lading previously introduced in Exhibit 2? 

A. That is correct. 

Q Is it true that on those five waybills those waybills 
show that Daxcrzovs placards were applied? 

A. All five of them show Daxczzovus placards applied. 

Exam. Rs: Mr. Hollander, are you speaking about the 
waybills providing this Daxcrzous placard to be applied? 

Mr. R. Hortaspez: Iam. 


Exam. Ries: The waybills are not as yet in evidence in 
this case. 


Mr. R. Hortaspee: I know, and I do not intend to put 
them im here into the record. 


Exam Ris: This is a part of the point that Mr. Mor- 
ton Hollander is making now. You are letting this witness 
testify about something that is not in the record. 

Mr. R. Hottaxpez: Indeed not, Mr. Examiner. I asked 
him [482] if he had looked at the waybills and if those 
waybills did not contain the same inscription as the bills 
of lading, that Daxcrzous placards were applied. I do 
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not see any necessity for putting in the waybills because 
I asked that question and it was answered. 

They are available, incidentally, for inspection by the 
government attorneys if they care to look at them. 

Exam. Ries: That may be, Mr. Hollander; but you are 
asking this witness to testify as to whether or not certain 
information appears on some document that is not going 
to be in the record in this case. 

Mr. R. Hoxzranper: I might add, Mr. Examiner, that 
yesterday Government Counsel asked an identical question: 
whether or not the waybills contained the same inscription 
Dancexous placards applied. It seems to me that if he is 
entitled to ask that question and expect an answer, I am 
entitled to do the same. 

Mr. M. Hottanper: I think I must respectfully point out, 
Mr. Examiner, that when I asked a question along those 
lines it was on the assumption that the waybills were in 
evidence or were going to be in evidence. 

The witness had pointed to a batch of waybills upon 

which he based the testimony. I objected later when I found 
they were not going into evidence. I objected to the line 
of testimony. 
[483] Mr. R. Hotxanper:I take vigorous issue with the 
Counsel’s statement. I think the record will show that the 
statement is entirely in accordance with what he stated 
yesterday. 

Mr. McDonatp: Mr. Examiner, I am seriously concerned 
over your apparent concern here. I do not have any doubt 
in the world as to the propriety of the practice that our Mr. 
Hollander is following. 

The witness has with him the official company records of 
his railroad company and copies of waybills which show 
that that is on them. They are available for Government 
Counsel to examine. 

I see no reason in the world why there should be even the 
slightest suggestion that to make such testimony competent 
it is necessary to produce whose documents or copies there- 
of in evidence. 1 
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If Counsel had no opportunity to see them, if we were 
talking—not that I agree with that—but if we were talking 
about waybills and what they concerned that were not here 
for opposing counsel to inspect. I could see that he could 
claim that he was not properly protected. 

But they are here; they are available for his inspection. 
If there is anything that he wants to bring out that Mr. 
Hollander does not bring out, he has the documents there to 
bring it out right then and there. 

Exam. Ris: I understand that, Mr. McDonald, and I 
admit [4S4] that there is a little difficulty here in my think- 
ing after hearing Mr. Morton Hollander say that he did not 
eare about these waybills now, when yesterday it sounded 
to me as if he was very much interested in the waybills. He 
has made a statement for the record that he is not interested 
in the waybills now unless a witness premises his informa- 
tion on waybills. 

As I understand it in listening carefully to the testimony 
of Mr. Lineberger, he did not premise any testimony that he 
made on waybills. The point is that he is now being inter- 
rogated about documents that not only are not in the record 
now but apparently will not be offered nor are they asked to 
be offered by anybody else. 

I do not see how this witness can start talking about a 
comparison between what these documents contain that he is 
reading from, regardless of whether Mr. Morton Hollander 
has a chance to look at thein, if they are not going to be in 
the record. 

Mr. McDonatp: If I may say one more thing, Mr. Exam- 
iner: with due deference to the comments that you made it 
still seems to me that the defendants here, individually or 
collectively, in the light of the protracted discussion which 
took place yesterday and not knowing what they may or 
may not be faced with tomorrow, next week or next year 
in the wzy of arguments or briefs or oral argument or any- 
thing else, out of a superabundance of caution on their 
part choose to meet here to the [485] extent they can what 
as you have already pointed out was a strong objection from 
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Mr. Hollander that would make you think that the case 
turned on whether or not that is a fact. 

It seems to me we should have the right to say this. We 
have talked about the bills of lading being the proof that 
these cars were placarded in a certain manner; and some 
question comes up if there is such proof that they were in 
fact brought to the notice of the carriers as such; and here 
is a witness that has his record with him that shows in the 
case of five thus far that they are both identical. 

So we not only have bill of lading proof that they were 
placarded Dancerovs but we have private railroad proof 
from the waybill documents, again, that they were pla- 
carded. 

It seems to me that you might rightly observe that we 
were being over-cautions or over something-or-other in try- 
ing to make the point; but again I respectfully submit that 
these cases are so important as test cases that we should 
not be precluded from making what proof we feel is neces- 
sary under all the circumstances. 

Exam Ries: Let me point out that you will always be able 
to point to this situation, that you have attempted to put 
the waybills in evidence. 

The ruling that I am going to make is based upon the ob- 
jection of the Government. If the Government were not 
making this objection I would permit this witness to testify. 
[486] Mr. R. Houxanper: Before you make your ruling, 
without prolonging this discussion, I should like to make 
two observations. First of all, that is the only question I 
was going to ask of the witness in connection with the way- 
bills. 

Secondly, as has been pointed out a number of times, the 
waybill is nothing but a carbon, essentially a carbon copy, 
of the bill of lading. To put these in again would be nothing 
but a cumulative exhibit. 

Exam. Ries: That is one other point I have very much 
in mind. 

Mr. R. Houtanper: That is the point we are trying to 
make; that they are identical. 


438 


Exam. Russ: Yes. So I do not see that your case is being 
hurt nearly as much as maybe you are trying to impress 
me with at the moment. 

I want to point out to you, though, that the reason that I 
am not going to permit this testimony to come in is because 
of the objection of the Government to the testimony with 
respect to these documents that will not be in the record. 

Mr. M. Horzaxper: May we go off the record just one 
second? 

Exam. Ris: All right. Off the record. 

(Discussion off the record.) 

Exam. Riss: We will go back on the record. 

Mr. R. Hottaxpeer: Before turning the witness over for 
cross-examination—— 

[487] Exam. Res: First let me make a definite ruling. I 
do not know if I have or not. 

I want to make a definite ruling that I am going to 
sustain the objection of Mr. Morton Hollander of the Gov- 
ernment that vou will not be permitted to ask this witness 
the question about these documents before him. 

Mr. R. Hortaxper: Before turning the witness over for 
cross-examination I would like to make two observations: 
First, to make quite clear that we have gone to expense 
and effort to bring these waybills into the hearing room 
with the understanding that the Government had some 
desire to see them; and they are available here for gov- 
ernment inspection should they so desire. 

I would like to make a second statement, that these par- 
ticalar waybills were not destroyed because of the pendency 
of this litigation, and the cover on the book that I have 
before me so states. 

Mr. Buecess: Will vou make the further statement that 
they are identical with the bills of lading and a carbon copy 
of them? 

Mr. R. Hottaxpzez: With the exception—— 

Exam. Rus: I am not going to permit that statement to 
be made. That is the very question he asked. 

Mr. R. Hottaspee: All right. I withdraw the latter-part. 
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By Mr. R. HoLLanver: 

Q. Mr. Lineberger, from your inspection [488] of the 
bills of lading introduced as Exhibit No. 2, do you or do 
you not know whether the majority of these shipments of 
incendiary bombs handled by the Seaboard were transited 
shipments? Do you know from your inspection of Exhibit 
No. 2? 

The Wiryess: I do not understand the question. 

Exam. Ries: Will the reporter read the question? 

(The question was read by the reporter.) 

The Witness: Yes. 

By Mr. R. HotLanper: 

Q. Can you answer that question, Mr. Lineberger? 

A. The records show they were handled in transit. 

Mr. R. Hottanver: That is all I have. 

Mr. McDowap: Just one second. 

By Mr. McDonatp: 

Q. That automatically means, does it not, that as to the 
extent any of these shipments were in fact transited ship- 
ments automatically the Seaboard performs twice as many 
terminal services with respect to those than they would had 
the shipments not been transited? That is correct, is it not? 

A. Yes. If they went into Liberty Hall there was a 
further movement. 

Q. That meant that there was an inbound terminal han- 
dling at Liberty Hall which would not have been the case if 
it had moved to final destination and an extra handling 
outbound? 

A. That is right. 

[489] Q. So you had four terminal movements instead of 
two? 

A. That is correct, four movements. 

Mr. R. Houtanver: The witness is available for cross- 
examination. 

Exam. Ries: You may cross-examine, Mr. Hollander. 

CRosS-EXAMINATION. 
By Mr. M. HouLanver: 

Q. Mr. Lineberger, how many shipments were there in- 
volved in the bills you have reviewed t 
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A. The ones that I reviewed and compared? 

Exam. Ries: What bills now are you talking about? 

Mr. M. Horzaxver: The ones his testimony states he has 
reviewed, the government bills of lading introduced as 
Exhibit No. 2. 

The Wrrxess: The Exhibit No. 2 as I recall was 37 or 
39, something like that. 

By Mr. M. Horuanver: 

Q. Pardon? 

A. Either 37 or 39, as I recall. 

Q. 37 or 39 of the bills of lading in Exhibit No. 2? 

A. That is right. 

Q. Are those that you have reviewed ? 

A. Llooked them over. 

Q. Would you be in position to identify them so that we 
will know exactly what you were talking about when you 
told us you had reviewed the bills of lading included in 
Exhibit No. 2? 

Mr. R. Hortaxver: Mr. Examiner, I think if the Govern- 
ment’s [490] attorney will look at Mr. Lineberger’s state- 
ment, he stated “I have reviewed the government bills of 
lading introduced as Exhibit 2.” 

Mr. McDoxatp: Exhibit 2 certainly speaks for itself. The 
witness says he has reviewed those bills. 

By Mr. M. HoLianver: 

Q. Do you have any personal knowledge or recollection of 
any of these 37 or 39 shipments covered in the bills in 
question? 

A. You mean actually handling them? 

Q. Yes. 

A. No, sir; at the time no other than by date. I know I 
was in Charleston on those dates and I was in charge of the 
movements. 

Q. But you do not have any personal recollection or 
knowledge of these particular shipments? 

A. No, sir. I could not remember one shipment 15 years 


0. 
Q. Is it fair to say that your testimony with respect to 
the difficulties, the delays, the precautions taken by the 
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carrier were experienced by the carrier with respect to the 
carriage of explosives, munitions and incendiary bombs? 

Did you understand the question? Maybe it is too long. 

Exam. Rres: Will you read that question, please? 

(The question was read by the reporter.) 

Mr. Remy: I submit that is not a question, your Honor. 

Exam. Ries: Mr. Witness, do you understand the ques- 
tion? 

[491] Mr. R. Hottanver: If you do not understand the 
question, say so. 

The Witness: It is certainly not a clear question. 

Exam. Ris: I wish you would shorten your question and 
restate it. I wish you would shorten all of your questions; 
they are long and involved for these witnesses. 

By Mr. M. Hotianver: 

Q. Your testimony was to the effect that the carrier 
during the period in question experienced certain delays, 
difficulties, and also exercised certain precautionary meas- 
ures with respect to the shipments of certain commodities ; 
is that right? 

A. Right. 

Q. Are those certain commodities to which your direct 
testimony had reference commodities such as munitions, 
explosives and incendiary bombs? 

A. Yes. 

Q. Would the carrier, or did the carrier during the period 
in question have the same difficulties, exercise these same 
precautionary measures with respect to commodities which 
in fact were not munitions, were not explosives and were 
not incendiary bombs? 

A. The handling of the munitions or the Danerrovs 
placarded ammunitions is governed by regulations as to 
how they will be placed in the train, where they will be 
placed; and that is how your difficulty comes in. It does 
make switching, both [492] in building the train, breaking 
it up, and in delivery. 

Mr. R. Hottanper: I think Mr. Hollander’s question was 
whether or not you experienced such difficulty with cars 
that were not so placarded. 
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The Wrrness: It does not require separation in those 

ears. We build those in blocks for specific destinations. 
By Mr. M. Hotianper: 

Q. Your testimony in short assumes that these delays 
and difficulties and exercise of precautionary measures 
would be made available only where the shipments in fact 
consisted of explosives and muntions or incendiary bombs? 

A. That is when you go into the excess switching, only 
when you have a placarded car. 

Q. Is that what your testimony assumes? I am trying 
to make the questions as simple as I possibly can. 

Mr. R. Hottaxper:I am not sure I understand the ques- 
tion. I wonder if I could have it read back. 

Exam. Rres: Will you read the question, please? 

(The record was read by the reporter , as follows: 
“Question. Your testimony in short assumes that these 
delays and difficulties and exercise of precautionary 
measures would be made available only where the 
shipments in fact consisted of explosives and munitions 
or incendiary bombs?”) 


Mr. R. Hottanver: I would like to object to the question 
in that the witness’ testimony will show what he did in fact 
say [493]and it is my impression that he did not in fact say 
what Mr. Hollander assumes. 


By Mr. M. Hotianper: 

Q. Is that your impression too, Mr. Witness? 

Mr. R. Hottanper: I have an objection. 

Exam. Rigs: I will rule on that objection. 

Mr. R. Hottaxper: I think if Mr. Hollander has any 
doubts about what Mr. Lineberger said he can refer to the 
testimony which is in front of him. There is no need—— 

Exam. Ries: What I would like to do is to have you ask 
this witness what his experience was or what they did ex- 
perience at the time, which apparently is what he can testi- 
fy to, instead of this. 

Apparently where you are running into trouble is that 
Mr. Morton Hollander is making these statements, and then 
you are asking the witness if that is true. I am not so sure 
that he can follow that. 
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Mr. R. Hottanver: Nor I. 

Exam. Rus: Is that the purpose of your objection? 

Mr. R. Hotitanver: That is one of the purposes, yes. 

Exam. Riss: I will sustain that objection, if Mr. Morton 
Hollander can correct his questions to that extent. 

Mr. R. Hottanver: Thank you. 

By Mr. M. Hotranpver: 

Q. Would any of these precautionary measures in par- 
ticular that you referred to in your testimony have [494] 
been taken by you in the carriage of commodities which in 
fact were not explosives, were not munitions and were not 
incendiary bombs? 

A. That type of traffic we would handle normally, in 
routine manner. 

Q. The answer to that question is No, Mr. Lineberger? 

A. I think I am getting what you are trying to say; but 
in the handling of munitions or explosives, what I tried to 
say in the testimony was that your government regulations 
specify the locations in the trains. That creates additional 
switching. 

You cannot just put it next to the cab; you cannot put it 
next to the engine; you cannot put it next to a car placarded 
DANGEROUS. 

Q. What you are talking about now are items of muni- 
tions, explosives and incendiary bombs? 

A. That is correct. 

Q. What I am talking about are items other than those, 
and I want to know whether with respect to shipments of 
items other than explosives or munitions and incendiary 
bombs your railroad took these precautionary measures 
which you have gone into in detail in direct testimony. 

Mr. R. Hottanver: I have no objection to that question, 
Mr. Examiner, if he includes within those commodities all 
items placarded Exprostves or Danarrovs. You see he is 
leaving a lot of articles out that are explosive or dangerous. 
[495] Exam. Ries: It seems to me this is a very simple 
matter that he is asking the witness, and he has already 
answered the question. The witness said a moment ago in 


HHH 


reply to your question, the same question, that it was prac- 
tically the run-of-the-mill. 

Do you mean by that that if these carloads were not in- 
cendiary bombs or they were not explosives or they were 
not ammunition that you would treat them more like you 
would a car of iron and steel articles for instance? 

The Witness: We would give it normal handling. 

Exam. Riss: What do you mean by “‘normal handling’’? 

The Witness: Good, safe handling; but if we had a train 
of cotton factory goods we would drop those cars. We 
kick them over into the yards, we do not shove them to a 
stop. We drop other cars against them, not over four miles 
an hour. 

We would give them good, safe handling. That is ‘‘nor- 
mal.”’ 

Exam. Riss: That is what you are talking about when 
they do not include explosives or dangerous articles or 
incendiary bombs or ammunition? 

The Witness: That is right, and it does not require the 
ear to be placed in any specific point in the train. 

Exam. Ries: All right. Do you understand that, Mr. 
Hollander ? 

Mr. M. Hottaxper: Yes. Thank you very much. 

Exam. Ris: All right. 

By Mr. M. Hotianper: 

Q. Mr. Lineberger, if a shipper tendered [496] to you a 
ear for transportation and told you that the car contained 
incendiary bombs but you knew as a fact that it did not 
but that it contained, as the Examiner in his hypothetical 
ease suggested, simply iron and steel, would you have 
accorded that shipment the normal handling you just 
described or would you have taken the extra precautionary 
measures of handling described in your direct testimony? 

A. I am an operating man; I run the trains; I am gov- 
erned by what the bill of lading or the waybill, the waybill 
in our case, shows. 

We never contact the shippers. We do not see the people 
that sign the bills of lading or anything like that. The 
agencies get the waybills, send them to the yard to us; and 


if it is placarded or if the waybill shows the Dancrrovus 
placard applied we respect it, even if it was an empty— 
and I have had empty cars in my experience—but we 
handled it as a dangerous car until it was found it was 
empty and proven. 

Q. You mean even though you knew it was empty? 

A. When we found it, we corrected the bill. 

Q. When you corrected the bill was the shipper charged 
on the basis of the loaded car? 

Mr. R. Houzanver: Just a moment, Mr. Lineberger. 

That is not a question for this witness, even in a hypo- 
thetical case, what the shipper was charged with. This is 
an operating man. 

[497] Exam. Ries: That is right; I realize that. His 
answer is probably that he does not know; he has nothing 
to do with that. 

By Mr. M. Honuanver: 

Q. What is the purpose of the correction of the bill of 
lading in the example you have just given; that is, the cor- 
rection from the loaded to the empty characterization to 
describe the true fact. What is the purpose of that correc- 
tion? 

A. My purpose is to get the car straightened out and 
going right. If it is empty I do not want it moving any 
further as a load. 

Q. You discovered the mistake before the shipment 
moved, is that right? 

A. Yes, in the yard. 

Q. And then was it treated during the course of move- 
ment as an empty or was it treated on the basis of the mis- 
description in the bill of lading? 

A. Cards were removed from the car and it was treated 
as an empty. The bill of lading was turned back; the way- 
bill was turned back. 

Q. So that this is one instance where because of your 
actual knowledge of the contents of the car you treated it 
and handled it on the basis of what it actually was rather 
than on the basis of a mis-description in the bill of lading? 

Mr. McDonatp: Mr. Hollander, the witness’ statement 
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up to now has been that the correction was based on the 
discovery [498] not of the true ““eontents”’ of the car but 
that there was nothing in the car; and he said very clearly 
that until the error was discovered they treated it as a 
placarded car containing what it was purported to con- 
tain. When they discovered the contents they corrected it. 

The “‘lack of contents,”’ I should say; I merely call your 
attention to your own misstatement of the discovery of 
the contents of the car. They discovered the car had noth- 
ing in it, that it was an empty car. 

Exam. Ris: Do you agree with that, Mr. Hollander? 
As I understand it that is what he said. He said he dis- 
covered it to be empty. 

By Mr. M. Horranver: 

Q. If you had a bill of lading description showing a car 
tendered to you consisting of a load of apples and before 
you started moving that car you found out that in fact it 
contained explosives, would you have moved it and handled 
it as if it were apples; or would you have moved it and 
handled it utilizing the extreme precautionary measures 
which you have described in your direct testimony? 

Mr. R. Horzaxver: Mr. Examiner, I want to object. I do 
not believe that this gentleman would have seen the bill of 
lading in the yard. 

Would you, Mr. Lineberger? 

The Wrrszss: No, sir. 

By Mr. M. Hottanpee: 

Q. Would you have seen the waybill or [499] any other 
document giving you equivalent information? 

Mr. R. Hollander: Are we going to cross-examine on 
waybills now, Mr. Examiner? 

Exam. Ries: No, Mr. Richard Hollander; but this man 
as an operating man for the Seaboard Railroad for a good 
many years if he cannot answer that question I am mis- 
judging him. 

Certainly he can say what he would do and he has been 
asked what he would do with a car that he thought was 
a load of apples but he suddenly discovered it had high 
explosives in it. 
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As an operating man, what do you do in a case like that? 

Mr. McDonatp: Mr. Examiner, before the witness an- 
swers I should like to say that he asks: What would you 
do, A or B? My guess is he would not do either one; he 
might do something else. 

I respectfully suggest he should ask: If he found a car 
in his possession where the waybill or any other transporta- 
tion document which came to his notice described it as one 
thing and he found it to be another, not ‘“‘would you han- 
dle it X or Y or explosives or anything else”; simply 
‘“What would you do about it if anything ?”’ 

That is the question he should ask. 

Mr. M. Horzanven: May I respectfully request, Mr. Ex- 
aminer, if Mr. McDonald is dissatified with the type of ques 
tions I am asking of his witness on cross-examination that 
he take this matter up with the witness on redirect; and 
that he should [500] desist from the tactic of consistent 
interruption that makes any sort of worthwhile cross- 
examination impossible? 

Exam. Rus: I think we will let Mr. Hollander cross- 
examine the witness. He has the witness for cross-exami- 
nation. Of course if you have an objection, you have a 
perfect right to make your objection. 

We have a question pending? 

Mr. M. HotianvEr: Yes, your Honor. 

Exam. Ries: Do you understand the question? 

The Wirvess: I think his question was that if I had a 
car billed as apples and found out for some reason that it 
was ammunition, what would I do. Is that the question? 

By Mr. M. HottanvEr: 

Q. The question was whether or not you would continue 
to handle it as apples or whether you would give it the 
preferred precautionary treatment reserved by the carriers 
for the transportation of high explosives. 

A. If I found a car—and I cannot conceive of how I 
would find it—but in the event that I found a car I would 
stop it at that point and hold it until the bill was corrected. 

Q. So that from that point on it would in fact be carried 
by the railroad in accordance with the precautionary 
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methods and procedures you have outlined in your direct 
testimony? 

A. Yes, sir. 

Q. Now if a car were tendered to you for transportation, 
and the car had in fact been tendered to you as containing 
high [501] explosive munitions, but before it started on 
its trip you found out in fact that the car contained apples, 
I ask you whether the treatment you would have accorded 
the car after your discovery that there were only apples 
in it would have been the normal handling treatment or the 
greater precautionary treatment described in detail in your 
direct statement? 

Mr. Remy: Mr. Examiner, I would like to make my ob- 
jection. 

Exam. Res: All right, Mr. Reilly. 

Mr. Remy: A proper foundation has not been laid for 
that question. Will Mr. Hollander of the Government tell 
the witness how in fact he discovers that there are apples 
and not explosives or dangerous articles in the car? 

Exam. Ries: This is merely a hypothetical case or ques- 
tion, Mr. Reilly. 

Mr. McDonald: I understand that. I should like to join 
in the objection nevertheless, Mr. Examiner, and this is an 
objection which I have a right to make. 

The witness in response to the last question said, when 
we were just having the reverse situation, “I don’t know 
how I could find that out, but if I did...” 

In the absence of his asking him: could he find it out, or 
does he know how, I suggest that even as a hypothet it is 
improper. The witness cannot find out; he cannot even 
answer a hypothet. 

Mr. Remy: I agree, your Honor, it is a hypothetical 
[502] question; but under the rules of evidence in a hypo- 
thetical question you must have some basis in the evidence 
for all of the facts which you assume as part of the hypo- 
thetical question. 

Without that foundation a hypothetical question may 
always be objected to; and I submit that the Government 
has no proof in this record of the facts that it wants the 


449 


witness to assume; namely, that he knew they were apples 
and not explosives. He is asking him to assume that. 

Exam. Rus: In this hypothetical question he is assuming 
that he does find out. We are not worried about how he 
finds out in this particular question. That is something 
else; that is another question. 

I will overrule your objection and permit him to answer. 

The Wrrness: If I could by any chance get the informa- 
tion I would stop the car and hold it until the waybill was 
corrected on authority of someone to change the waybill 
to agree with the commodity. 

By Mr. M. Hotianver: 

Q. And as soon as the correction was made? 

A. Then it takes whatever classification that is finally 
determined to be correct. 

Q. The treatment would be what you described before 
as normal? 

A. There would be normal handling if it were apples, 
if it turned out to be apples and explosives placards were 
removed. 

Q. So there is another illustration of the extent to which 
the [503] initial bill of lading description, if found later to 
be erroneous, is not controlling with respect to the pre- 
cautionary measures exercised in the actual transportation, 
movement of the commodity involved? 

Exam. Ries: I am not going to permit you to make an 
assumption like that, Mr. Hollander. That is where you are 
running into trouble: you are making an assumption that 
is entirely wrong, and that is what they are objecting to. 

You say that is “another illustration,” and it is not at all. 
That is the point, that is where you are running into 
trouble with objections here. 

I am not going to permit you to make that assumption 
from the witness’ testimony because he has not said that. 

Mr. Remy: Mr. Examiner—— 

Mr. R. Hottanver: Let us let him go on; I would like 
to get him back on redirect. 

Mr. Remy: I want to make this observation. I do not 
want to sit here and let Counsel for the Seaboard let ques- 


450 


tions go by without objection. If I do not object, then when 
my witness gets on the stand and I make an objection you 
will say “Why did you not object when the other witness 
was on the stand?” I am protecting my own witness. 

Exam. Riss: I understand that. 

You may continue. Do you understand that the assump- 
tion you are making there is not a correct assumption to 
make? 

[504] Mr. M. Hortanper: Let me ask the witness this 
question. 
By Mr. M. Hottanper: 

Q. Do your answers to the two hypotheticals which I 
gave you with respect to apples and high explosives lead 
you to believe that the initial description on a bill of lading 
does not absolutely control the type of treatment or han- 
dling actually accorded to transportation of certain com- 
modities? 

Mr. R. Hortasvee: I am going to have to object. I think 
we are trying to get in the back door the same question 
he asked before and I thought just ruled out by the 
Examiner. 

Mr. M. Hortaxper: I thought I had removed the objec- 
tionable part of the question. 

Mr. R. Hortasver: It is not objectionable from other fea- 
tures but it is repetitive and I think this line of question- 
ing should be brought to an end by all laws of examination. 

Exam. Ries: Apparently Mr. Hollander is not satisfied 
with what he is trying to get. 

Mr. R. Horranver: He is trying to get an answer that 
suits him, and he can sit here all day without getting that. 

Exam. Ris: I am going to give him some leeway in his 
cross-examination. 

Mr. Burcess: May I address a question to the Counsel 
for the Government? Do you contend the bill of lading 
is not controlling as to whether articles should be handled 
as dangerous or explosive? Does the Government contend 
that? 

[505] I think that if he would answer that question we 
would settle the whole controversy. 
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Mr. M. Hotxanpez: I am asking one of their expert wit- 
nesses a question. I think, in my humble opinion, it is 
perfectly permissible on cross-examination. I do not want 
to be drawn into a controversy at this point with eminent 
counsel for the carriers. 

Mr. R. Hottanper: Let us bear in mind that this witness 
on the stand is an operating witness. I think he has 
answered the question that the Counsel has most recently 
asked. 

Exam. Ries: You try to rephrase your question; and let 
us try to let him cross-examine this witness without inter- 
ruption if we can, and then you can have him on redirect. 

Mr. R. Hottanper: Thank you. Yes, sir. 

By Mr. M. Hotuanver: 

Q. Do you feel that an initial description on a bill of 
lading is not necessarily controlling as to the nature of 
treatment or handling to be accorded a certain commodity 
where you discover that the bill of lading has mis-described 
the goods? 

Mr. R. Hotranver: I object again, and this time I voice a 
vigorous objection, Mr. Examiner. It is the same question 
that was put to this witness when he was first asked about 
a ridiculous case of apples: what would he do if he, an 
operating man, found apples instead of the explosives in 
the car. 

He has answered what he would do as an operating man. 
I [506] think this continued going at the witness for an- 
other answer is objectionable, and I strongly object at this 
point. 

Mr. McDonatp: Mr. Examiner, I should like to join in 
the objection on a different ground. He is asking the wit- 
ness what he “feels”; what the witness feels is wholly 
unimportant in that respect. 

If he wants to ask the witness what the practice was, 
that would be a different story; not what he feels. It is 
not a question of whether he feels something should be 
handled in one way or another. 

Perhaps the practice is something that the Commissioner 
should have the benefit of the testimony with respect to; 


452 


but certainly not what he feels. Bearing in mind what his 
feelings are might prejudice some of the rest of us in 
another direction, and that certainly is not proper. 

Tam reluctant to object, in the face of an obvious attempt 
to shorten this up, and I would refrain if I thought I could 
in good faith with respect to the clients I represent. I do 
not feel that I can, and I apologize to you and Mr. Hol- 
lander for any apparent disregard of your urgent sug- 
gestion that we refrain from objections and possibly get 
him on redirect. 

We certainly cannot let that go by unchallenged, in my 
opinion. 

Exam. Rus: I am going to sustain the objection. 

Do you want to try to restate your question or start on a 
[507] new tack? 

By Mr. M. Hortaxper: 

Q. Mr. Lineberger, to your knowledge does the railroad 
have an independent right to examine the contents of a 
car in order to determine what actually is being trans- 
ported is in fact what is purported to be offered for trans- 
portation in the bill of lading? 

Mr. McDoxatp: I am going to object to that, Mr. Exami- 
ner. 

Exam. Rus: The objection is sustained. 

Mr. M. Houtasver: Mr. Examiner, I frankly am at a loss. 

Exam. Ris: The reason you are at a loss, Mr. Hol- 
lander: this man is an operating man. You are asking him 
a question as to whether the railroad has the authority to 
go into a car. 

That is not his direct examination at all. That is beyond 
his direct examination; and I sustain the objection. It is 
not proper cross-examination, even. 


By Mr. M. Hottanper: 

Q. As an operating man familiar with the need for tak- 
ing certain extreme precautionary measures in the move- 
ment of certain traffic, would you know, as an operating 
man, whether you have a right to inspect a particular car 
to determine whether the goods in that car require you 
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in practice, as an operating man, to observe those extreme 
precautionary practices of handling? 

Mr. McDona.p: I am going to object. 

Mr. Remiy: I am going to object. 

Exam. Ries: I overrule you. We will take “as an operat- 
ing [508] man.” I am going to let him testify as to what 
he feels as an operating man. I do not think it means 
anything but as an operating man I am going to let him 
answer. 

Mr. R. Hottanver: May I ask my own witness whether 
he understand the question or not? 

Exam. Riss: Yes. 

The Witness: I think I understand the question. 

‘Mr. R. Hottanper: Can you answer the question, as an 
operating man? 

The Witness: I frankly do not know what the authority 
is as an operating man. I do not know what the authority 
would be. 

By Mr. M. Hotianper: 

Q. In your earlier testimony you referred to the fact 
that a car originally tendered to you as being loaded later 
was discovered to be empty. How was that—— 

Mr. R. Hottanver: I am going to object at this point be- 
cause—as Counsel for the Government must honestly know 
to himself—that was not a statement of Mr. Lineberger 
on direct examination. 

Mr. M. Hottannsr: I said it was on cross. 

Mr. R. Hotianprr: I beg your pardon. 

Exam. Ries: He testified to it on cross. That is the testi- 
mony that he is referring to, apparently. 

Mr. R. Hotxanpsr: I do not want any evidence as to what 
Mr. Lineberger suggested on direct examination when it 
is not so. 

[509] Exam. Riss: I will overrule that objection. 

You go ahead and ask your question. 

Mr. M. Hotuanper: Would you please read that ques- 
tion? 
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(The record was read by the reporter, as follows: 
“Question: In your earlier testimony you referred to 
the fact that a car originally tendered to you as being 
loaded later was discovered to be empty. How was 
that—?” 

Mr. R. Horraxver: I apologize. I thought you said “early 

testimony.” 
By Mr. M. Hotianper: 

Q. How was that knowledge or discovery brought to your 

attention? 

A. Through a missing seal on one side. 

Mr. McDoxatp: One side of the car, you mean? 

The Wrrxess: On one side of the car; checked in the 

yard. 


By Mr. M. Horianver: 
Q. Had you inspected the car for the purpose of deter- 
mining whether or not the seal was missing? 


A. Oh, yes. Our yard clerks take the seal records in the 
yards. 

Q. This was not a happenstance that the seal was dis- 
covered to be missing; it is part of a routine practice of 
inspection? 

A. Yes. When the train comes into the yard we check 
the seals to see that the car is still intact. 

Q Are you familiar with the fact that the precautions 
you went into in detail on your direct testimony are those 
prescribed by the Interstate Commerce Commission’s reg- 
lations on explosives and other dangerous articles. 

[510] A. We observe their regulations; yes, sir. 

Q. Are you familiar with the fact that those regulations 
impose certain requirements on the carrier on the one hand, 
and distinct requirements on the shipper on the other hand? 

A. I know what they impose on the carrier. Now what 
they do on the shipper except as to how he will load it, 
dangerous stuff or ammunition or like ammunition, that is 
all I know about. 
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Q. Would you as an operating man in practice accept 
for transportation a car of high explosives in the absence, 
or in the event of failure on the part of the shipper to 
conform to those requirements of the ICC regulations im- 
posed on the shipper as to the transportation of high explo- 
gives or munitions? 

Mr. McDowatp: Mr. Hollander, J assume you imply in 
your question would he know; in other words, does he have 
some way of knowing? 

Mr. M. Hotranver: Yes. That is the question. 

The Witness: Do you mean would I knowingly accept 
a car of ammunition or high explosives and move it that 
was not properly complying with the law, that the shipper 
had not complied with the law? Ts that the question? 

By Mr. M. HotLanvER : 

Q. Yes. If you knew that the shipper had not fully 
complied with all of the requirements of the ICC regula- 
tions imposed on the shipper. 

A. I have never had a situation, and frankly I do not 
know how I would know it; and frankly I do not know what 
I might do at [511] that time but I doubt seriously that I 
would move the car until I got some instructions from some- 
body. 

Q. Suppose the waybill showed you that there were high 
explosives but neither the waybill nor the actual car carried 
the Exprosives placard on it. Would that put you on notice 
that the shipper had failed to comply? 

Mr. R. Hotzanver: You are assuming again that he 
knows there are explosives in the car? 

Mr. M. Hottanper: The waybill so states. 

The Wityess: If the waybill shows it and we had a car 
that was not placarded we would certainly hold the car 
until we got in touch with the people and found out, because 
it is my understanding that I would be violating the law 
if I moved that car without its being properly placarded. 

By Mr. M. Hottanver: 

Q. Do you think it is incumbent on you in practice as an 

operating man to ascertain the true identity of a shipment 
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in order to determine whether you should accept or reject 
it? 

Mr. Remuy: Mr. Examiner, Mr. Hollander is asking these 
questions ina vacuum. We are dealing with war-time traffic. 
Let us be practical about it. 

What is this man going to do: open every car to see if it 
has a case of eggs in it or napalm bombs or high explosives? 
He is running a railroad. 

Mr. Hollander is going through semantics with this 
witness; [512] he is not being practical about the situation. 

Exam. Riss: Well, the witness I think answered your 
question several times on that as to how he gets his infor- 
mation. I will let the witness answer if he can. 

The Wrrxess: I have forgotten his question again. 

Exam. Riss: Will you read the question, please? 

(The record was read by the reporter, as follows: 
“Question: Do you think it is incumbent on you in 
practice as an operating man to ascertain the true 
identity of a shipment in order to determine whether 


you should accept or rejet it?”) 


The Wrrxess: No, not as an operating man. If the way- 

bill tells me what it is I treat it as such and go. 
By Mr. M. Hottanper: 

Q. Is that a responsibility of someone else in some other 
operating section of the railroad? 

Mr. R. Hottaxpee: Just a moment, Mr. Lineberger. 

Mr. Examiner, I wonder how much longer we are going 
on with this type of questioning, getting further and further 
away from the facts in this case which, as far as the ques- 
tions asked now by Mr. Hollander, are shown by Exhibit 
No. 2? 

Exam. Ries: Well, that is true. 

Mr. R. Hottaxpez: I do not know how much further we 
can get away from this case. 

Exam. Ries: We cannot get much further away. 

Mr. R. Hotiaxper: I would think not. 

[513] Exam. Ries: I will let him answer that question. 


The Wrrness: I am sorry; again I have to have you read 
the question. 

- Bxam. Ries: Please read the question. 

(The record was read by the reporter, as follows: 
“<Question: Is that a responsibility of someone else in 
some other operating section of the railroad?’’) 

Mr. McDonatp: Do you know? 

The Wirness: No, I do not know. 

Mr. M. Houuanper: I am finished with my cross-examina- 

tion. 

Exam. Ries: Do you have any redirect? 

Mr. R. Hotianver: Yes, sir. 

ReEpImREcT EXAMINATION. 
By Mr. R. Hotuanver: 

Q. Mr. Lineberger, where is Charleston? Is it on the 
water? 

A. Yes; South Carolina. 

Q. Is it a port? 

A. It was a port of embarkation during the war. 

Q. During the late great war was there a great deal of 
munitions transported through the port of Charleston? 

A. Quite a volume. 

Q. Was it or was it not a congested area? 

A. It was a congested area. 

Q. Did in fact rail cars move through that port literally 
by the thousands? 

[514] A. They did. 

Q. I wonder, Mr. Lineberger, if you will look again at 
just representative bills of lading which were introduced as 
Exhibit No. 2 and tell me first whether or not those bills 
show that seals were applied? Look at a few of them, if you 
will. 

Mr. M. Hotzanver: May the witness please identify for 
the record the particular item of paper he is reading from? 
Exhibit No. 2 consist of, I think, about a hundred pages. 

Mr. R. Hottanver: We are first looking at the bill WV- 
4284-something-74. 

Mr. McDonatp: I suggest you mention the car number 
also as a double check in case of error. 
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Mr. R. Horzanper: Have you found that bill yet? 

Mr. M. Hotzaxpsr: What is the number again? 

Mr. R. Horraxpsr: Would you read the number? Per- 
haps your copy is more legible than this one: WV-4284- 
S74? 

Mr. M. Horzanper: I think that is right. 

Mr. R. Hortaxver: That bill of lading has a date of 1 
August 1944. 

By Mr. R. Hotuanver: 

Q. I wonder if now you could tell us whether or not there 
is a seal number on that bill of lading? 

A. There is. 

Q. Does that bill of lading show to you that the car 
shipped contained bombs, incendiary? 

A. Correct. 

[515] Mr. M. Hotraspver: Let us read the whole dsecrip- 
tion. 

Exam. Rus: That is already in the record; that is not 
necessary. 

Mr. R. Horraxpze: You can refer to it very simply. 

By Mr. R. Hotianvee: 

Q. I would just ask you, Mr. Lineberger, to glance 
through others of those bills of lading and see whether or 
not you find any bill of lading that does not have a seal 
number shown on the bill of lading. 

A. Seals there; seals there; seals there; seals there; seals 
there; seals there—— 

Q. I do not think it is necessary to go through any more. 
I will ask you, Mr. Lineberger: You have looked through 
the first eight or ten bills, and so far you have found they 
all have seals applied? 

A. All have seals applied. 

Q. We are not dealing with apples then. 

When in Charleston, South Carolina, during the war you 
have delivered to you a car—this is a hypothetical car— 
you have delivered to you cars that to your best knowledge 
are loaded with incendiary bombs—— 

Mr. M. Hotranvezz: I object. 

Mr. R. Hottaxpeez: This is a hypothetical question. 
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Exam. Ries: Let him state his question. 

Mr. McDonaup: The question has not been finished. 

Exam. Ries: That is true, too. Go ahead and finish your 
[516] question. 


By Mr. R. HouLander: 

Q. Still on this hypothetical question, the Seaboard has 
now been given a car which has a seal on it, which to your 
best knowledge is loaded, to your best knowledge has a seal 
on it, and to your best knowledge has incendiary bombs in it, 
which is being moved to Liberty Hall, South Carolina, an 
Army explosives area. 

I would ask you how you would handle that car. Would 
you handle is as a dangerous car or as a Car of apples? 

A. As a dangerous car. 

Exam. Res: Just a moment. 

Mr. M. Hotzaxver: I move to strike that answer because 
I think the question is not proper as a hypothet since it 
necessarily is linked with Counsel’s former reference to the 
bills of lading in this case as referring only to bombs, in- 
cendiary, without pointing out the full description: that 
these shipments did not contain the burster or the fuse, and 
that all that was involved was the bomb body case with a 
bomb jet. I think the record is very unfair. 

Exam. Ries: Are you willing to amend your question to 
say that according to the description as Mr. Hollander 
points out, incendiary bombs without bursters and fuses? 

Mr. R. Hortanver: I am perfectly willing to amend my 
question; and if I did not state it I would add as a further 
hypothet that this car had a Dancgrovs placard on it. 
[517] By Mr. R. HOLLANDER: 

Q. How would you handle that car, that hypothetical car, 
Mr. Lineberger? Would you handle it as a normal car of 
apples or as a dangerous cart 

A. As a dangerous car. 

Mr. R. Hottanver: I think that is all. 

Mr. M. Hottanver: I have some cross. 

Mr. McDonatp: I have one or two questions on redirect. 

Exam. Rus: All right, Mr. McDonald. 
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By Mr. McDonarp: 

Q. Mr. Lineberger, were you in your wartime capacity 
familiar generally with the movement of government traffic 
other than munitions, explosives and incendiary bombs, 
that particular class of government traffic? 

A. Yes, sir. 

Q. Was the volume of government traffic in the area with 
which you are familiar generally speaking substantial or 
was it insignificant? 

A. It was substantial traffic. 

Q. Now in the handling of that class of traffic as dis- 
tinguished from munitions and that class of traffic, would 
you say that the railroads had difficulties incident to the 
handling of that traffic which might not be the same as 
those incident to the handling of munitions but nevertheless 
were substantial; or would you say that the handling of 
this other than munitions traffic was perfectly easy, simple, 
a routine job that was unaffected by the existence of war- 
time conditions? 

[518] A. From my point, from the management’s point, 
we always tried to give the Government traffic preference. 
We handled it as fast as we possibly could. 

Q. Did you have problems arise incident to the handling 
of that class of traffic, for instance in supplying boxcars 
for it? perhaps additional switching? perhaps the necessity 
for rerouting and all sorts of things that you would not 
encounter in the handling of that class of traffic during 
peace-time? 

A. We had trouble with car supplying practically all of 
the time. 

Q. In other words, Mr. Lineberger, is it fair to say that 
your experience in handling military traffic during the war 
other than munitions, explosives and so forth likewise im- 
posed burdens on you that would not be present or en- 
countered —— 

Mr. M. Horraxper: Mr. Examiner, I think these are 
highly objectionable, leading questions on a direct exami- 
nation. 

Exam. Rus: I sustain the objection. 
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Mr. M. Hottanver: I am trying to constrain myself to 
shorten this, but—— 
Mr. McDonatp: That is all I have, Mr. Examiner. 
Exam. Ries: Do you have a question, Mr. Hollander? 
Mr. M. Hotianper: No. 
Exam. Rus: Is that all the questions of this witness? 
Mr. R. Hottanver: That is all, Mr. Examiner, I believe. 
Exam. Ries: You are excused, Mr. Lineberger. 
[519] (Witness excused.) 
Exam. Ries: We are going to adjourn until 2:00 o’elock. 
(Whereupon, at 1:00 p.m., the hearing was adjourned 
until 2:00 p.m. of the same day.) 


[520] AFTERNOON SESSION 2:00 p. m. 


Exam. Ries: The hearing will come to order. 

Mr. Txomas: Mr. Richard Hollander asked us to ask for 
permission to be excused, unfortunately, on account of a 
funeral that he has to attend this afternoon, Mr. Examiner. 

Exam. Ries: Permission will be granted. 

You may call your next witness. 

Mr. McDonatp: Mr. Robisch. 


Epwix J. Rosisch was duly sworn and testified as fol- 
lows: 

Direct EXAMINATION. 
By Mr. McDonaxp: 

Q. Mr. Robisch, have you been swornt 

A. Yes, sir. 

Q. You have a prepared statement for submission in this 
proceeding, Mr. Robisch? 

A. Yes, sir. 

Q. Would you please proceed to read it? 

A. My name is Edwin John Robisch, and I reside at 581 
King Avenue, Marion, Ohio. I am Division Superintendent 
of the Erie Railroad Company, and my office is located at 
Marion, Ohio. 

I have been employed in various capacities in the oper. 
ating department of the Kent Division of the Erie for 
approximately 30 years, ranging from Yard Clerk to Divi- 
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sion Superintendent. I was appointed Assistant Train 
Master of the Erie with headquarters at Marion, Ohio, in 
1943; and was appointed to my [521] present position as 
Superintendent of the Kent Division, with headquarters 
at Marion, in 1956. 

Many of the 98 shipments of the napalm bombs involved 
in Docket No. 32132 originated at Marion, Ohio, on the 
Erie Railroad. Accordingly, I desire to testify briefly con- 
cerning the handling of that traffic by the Erie, from an 
operating standpoint, as the originating carrier of these 
and other wartime shipments of explosives and other dan- 
gerous articles. 

During World War I, and particularly during 1944, the 
Scioto Ordnance Plant of the government at Marion, Ohio, 
originated at Marion, Ohio, on the Erie Railroad. Accord- 
ingly, I desire to testify briefly concerning the handling 
of that traffic by the Erie, from an operating standpoint, 
as the originating carrier of these and other wartime ship- 
ments of explosives and other dangerous articles. 

During World War II, and particularly during 1944, the 
Scioto Ordnance Plant of the government at Marion, Ohio, 
originated shipments of fuses, incendiary bombs, machinery 
and small arms ammunition. The switching and servicing 
of that plant by the Erie presented special difficulties and 
incurred extra expenses to the Erie. 

In early 1942 our company was requested to hurriedly 
provide switching tracks to connect with the to-be-con- 
structed government tracks to the plant. Movement of 
ears in and out of the plant was anticipated to be so great 
that a so-called switching [522] track 6,408 feet in length 
and paralleling our westward main track, 2 legs of wye 
track 462 feet in length, and a 194-foot long cross-over 
track between the switching track and the westward main 
track were considered as necessary construction to provide 
switching facilities. This track construction was started 
April 14, 1942, and completed December 28, 1942, at an 
Erie Railroad cost of approximately $39,661.20. 

An Agent’s position was established and located at our 
railroad track connection with plant tracks on August 6, 
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1942. Carload movement in and out of the plant never 
reached expectations and in fact was disappointing to the 
extent that the Agent’s position was abolished July 16, 
1943. As further proof, in the year 1944 we handled 893 
cars into the plant and 663 cars out of the plant for an 
average of nearly 4 cars per day including both in and 
outbound movements. Use of the costly constructed tracks 
diminished quickly after 1944, and in 1950 the connecting 
tracks were completely taken up, causing additional Erie 
expense. 

Another factor influencing Erie operating costs was the 
plant location. It was located in a remote area all by itself 
with no other industry near, approximately 3.26 miles east 
of the Marion yard and 2.66 miles north of our wye tracks. 
Location favored the United States Government because 
it reduced the possibility of undesirables entering the re- 
stricted area and it also reduced liability for loss and 
damage which might [523] have resulted from fire or ex- 
plosion. However the isolated location caused additional 
operating expense to the Erie for the following reasons: 

1. Location of the plant was beyond and outside of 
Marion yard switching limits which meant that we could 
not use any one of the thirty-odd Marion yard switch 
engines working during each 24-hour period to perform 
switch service at the plant. Plant switching had to be 
performed by a separate road crew comprised of extra men 
as switching times varied from day to day, dependent upon 
instructions from plant personnel. Likewise personnel on 
the extra road job would change from day to day as extra 
men work first in, first out, and seldom do they catch the 
same position a following day. 

2. By the year 1944, a considerable number of our ex- 
perienced road and yard men were already in military 
service and replacements were unusual and separate prob- 
lems. Supervision found it necessary to accompany road 
crews switching the plant so that the work would be per- 
formed as requested and to protect the handling of the 
cars in view of the commodity. Yard handling posed a 
similar condition. 
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3. Location of the plant caused the carloads of explosives 
and incendiary bombs to be moved from the plant and 
right through the middle of the City of Marion, passing 
through heavily populated and highly industrial areas en- 
route to Marion for classification purposes. Movement al- 
ways required a more careful [524] handling than that 
afforded ordinary commodities because of the added danger 
of fire or explosion. 

Plant security measures caused delay to our crews dis- 
patched to the plant for switching service. Plant guards 
opened the locked gates only after arrival of the locomo- 
tive and crew at the gate and then only after determining 
that no undesirable person would enter the plant through 
movement of the locomotive and crew. 


Cars switched and hauled from the plant received prior- 
ity movement through yards and in outbound trains. Prac- 
tically every car was traced by government expediters 
at the plant. The hazardous commodity for safety reasons 
demanded limited switching and therefore required special 


handling. Such special handling did not allow other neces- 
sary work to be done and the result was that on many 
days extra yard jobs had to be employed to care for the 
other necessary work. 

In the year 1944 as throughout World War II we ex- 
perienced a shortage of freight cars, and this car shortage 
was particularly acute in the case of first class equipment 
required for the loading and movement of certain com- 
modities loaded at the Scioto Ordnance Plant. Plant per- 
sonnel ordering empty cars from us did not advise us 
what they expected to load in them; therefore cars fur- 
nished by us were high-grade box cars and suitable for 
loading of explosives. The plant was given high priority 
in supply empty box cars which created many problems. 
[525] At times suitable box cars had to be hauled empty 
from points east or points west in order to protect the 
car loading orders. These empty cars would be hauled 
right past customers’ plants where loads were awaiting 
suitable box car placements. 
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Preparation of the empty cars was exacting, as the car 
had to be free of dust, had to be light-proof, all nails or 
similar protusions removed; and as the cars were hauled 
by steam locomotives, extreme care was directed toward 
protection against any portion of the box car which might 
catch or hold sparks. 

Running gear was given extremely careful examination; 
repairs whenever suggested were made and extra precau- 
tions were taken to avoid overheated or hot journals, thus 
minimizing this fire hazard. All of this necessitated addi- 
tional forces over and beyond what would have been re- 
quired for normal handling, with resulting higher operat- 
ing costs. 

Many of the cars from the plant and especially those 
loaded with incendiary bombs were placarded Exr1o- 
sives, and plant personnel placed this placard conspicau- 
ously on both sides and on both ends of each such car 
where all concerned could see them and realize immediately 
the lading in the car and thereby take such precautions 
deemed necessary to abide by law, rule or self-protection. 

An Erie car inspector was required to certify that the 
equipment furnished for the load was a class ‘‘A’’ car and 
loaded [526] according to regulations. Road or yard crews 
handling the car or cars so placarded had to shove them 
to rest and could not drop or otherwise switch them, and 
crews were required to have another type car between the 
locomotive and the “explosive” car. Another car could not 
then be dropped or switched directly against a car of 
explosives previously shoved to rest except by shoving it 
to rest also. 

In building up outbound trains, we were required to 
protect explosives by burying them in the outbound train 
not less than 16 cars from the engine or not less than 11 
cars from the caboose. Trains are classified and made up 
in blocks of cars according to destinations so as to avoid 
switching after departure from the classification yard. 
Marion yard is a major classification yard on the Erie 
system, and the burying of explosives in outbound trains 
and away from flat cars, dangerous cars, etc., caused spe- 
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cial handling in each case and posed many problems con- 
cerning classifications. 

Form ST-4899, an Erie special notice used to inform the 
engineer—— 

Exam. Rus: Just a minute. You are speaking about a 
Form ST-4999. Is that in the record or is that an exhibit 
that you are going to be speaking about? 

Mr. McDoxarp: No, sir; not to my knowledge. 

Exam. Rs: This is going to be the only reference to 
that form? 

Mr. McDoxatp: Yes. 

[527] Mr. M. Horzaxper: I respectfully move, your 
Honor, that the reference to it be stricken. 

Mr. McDoxaxp: I do not think I have any objection to 
the deletion of the specific reference to the form. Let me 
ask the witness, if I may. 

By Mr. McDoxaip: 

Q. Can you, Mr. Robisch, without making reference to 
the form or form number tell us whether or not the Erie 
had methods of its own whereby it undertook to notify its 
crew of any particular special instructions, instructions as 
to the handling of shipments which it regarded as explo- 
sive or dangerous? 

A. Yes, sir. 

Mr. M. Horzaxver: This is a technical, leading question 
which I do feel is simply putting words into his mouth. 

Exam. Rus: Well, it is a leading question. I admit that, 
Mr. Hollander, but under the circumstances here—and 
what he has been saying has been in order to introduce the 
subject to him—I am going to let him lead in that partic- 
ular question. But after that I do not expect him to lead 
the witness. 

Mr. McDoxa.p: I agree, Mr. Examiner, it was leading. I 
could have asked the witness if he could say what he 
attempted to say here in other language, omitting reference 
to the form. 

By Mr. McDownaip: 
Q. Would you please do so, Mr. Robisch? 
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Mr. McDowaxp: Oh, I am sorry. I guess he has answered 
that by Yes; and that takes care of it. 
[528] Exam. Ris: Is that the answer—Yes? 

The Wirnzss: Yes. 


By Mr. McDowatp: 

Q. Could you tell us in a little more detail how that 
notice or instruction is effected, Mr. Robisch? 

A. Well, when we have an explosive car or what we 
consider a very dangerous car we have a form that is made 
out in three copies: one copy given the engineer, one to 
the conductor and one that we keep on file, informing the 
crew of the location of that particular car or the particular 
cars in their train. 

Q. Is there any publicity or distribution or promulga- 
tion of that notice made; and if so, to whom? 

A. Well, the reason for it is to acquaint the crew with 
the type of commodity; that is, that it is a dangerous car 
and the particular location in their train so that they will 
use any precautionary measure at their discretion. 

There is no publicity given to it. There is none needed 
other than furnishing it to the crew members, the people 
that are going to handle the car beyond the yard. 

Q. Would you refer now to your prepared statement 
again, Mr. Robisch, in the middle of the paragraph which 
began with reference to the form to which objection was 
made and sustained —— 

Exam. Rus: I think to straighten this out, can we not 
strike that middle paragraph entirely from his statement? 
Has not what you have asked him taken care of that 
paragraph now orally so that can be stricken from his 
statement? He can wind [529] up with the last paragraph. 
Ts that satisfactory? 

Mr. McDonap: I think that is true, Mr. Examiner. 

Exam. Res: Let him wind up with the last. paragraph, 
and if you have any further questions to ask him you can 
do so. 

Mr. McDonatp: I have one further question before he 
gets to the last paragraph. 
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By Mr. McDonatp: 

Q. Mr. Robisch, what if anything would be done by the 
Erie when the car reached its destination? 

‘A. I do not believe I understand the question; in relation 
to the form? 

Q. Yes. 

A. Onur conductor would take that form along with his 
waybills into the Yard Office in which yard he was yard- 
ing the train and thereby also acquaint the yard personnel 
through the yard master of the location of that particular 
car in the train. 

Q. Would anybody touch any placards that would be on 
the car? 

A. No, sir. 

Q. Would you now read the last paragraph of your state- 
ment? 

A. The necessity of handling this traffic in the manner 
I have described required far more operating activity than 
would normally be the case, and consequently materially 
increased operating costs. 

Q. Mr. Robisch, you understand, do you not, that the 
particular shipments involved in this proceeding accord- 
ing to the copies of the government bills of lading already 
submitted in evidence, [530] received in evidence, were 
placarded Daxczzovs? 

A. Yes, sir. 

Q. And how were those cars handled by the Erie in fact? 

A. They were treated a little bit more exactingly than 
Mr. Campbell’s tariff requires us to handle them, although 
we lived religiously up to the tariff in so far as that is con- 
cerned. 

The commodity itself, incendiary bombs, required in our 
opinion a more careful handling than other normal dan- 
gerous cars. 

Q. In your prepared statement you say that many of the 
cars from the plant and especially those loaded with incen- 
diary bombs were placarded Exprostves. Would that apply 
to any of the shipments actually involved in this proceed- 
ing? 
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A. No, sir. 

Q. Would you tell us why you spoke of incendiary bombs 
that were placarded ‘‘Explosives’’? 

A. Of the 98 cars involved in this proceeding, the Erie is 
involved in 23 of them. They were shipped in May; how- 
ever, we have a total of 59 cars that the Erie handled of the 
incendiary bombs starting on March the 8th. 

Exam. Ris: What year? 

By Mr. McDonaxp: 

Q. What year? 

A. 1944; all were in 1944. Those cars on March the 8th 
consisting of 5, 22 cars on March the 21st and 7 cars on 
March [531] the 31st, moved from that plant as explosive 
cars. I rode each one of those particular shipments along 
with an officer of the Scioto Ordnance Plant from the plant 
to our yard, and we remained at that point until they were 
placed into the outbound train. 

Q. Did those shipments consist, if you know, of course, of 
the same type of bomb as the 23 cars that originated at 
Marion that are in fact involved in these proceedings? 

A. They were all described as incendiary bombs; how- 
ever, particular shipments of March the 21st showed sepa- 
rate shipments of incendiary bombs and in the same box 
car showed shipments of burster assemblies. 

Now that was not true of shipments in May. In May they 
showed ‘‘incendiary bombs’’; no reference at all to any 
burster or detonator equipment. 

Mr. McDonatp: That is all I have on direct, Mr. Exam- 
iner. Thank you. The witness is available for cross-exami- 
nation. 

Exam. Rus: Before your cross-examination we are going 
to have a change of reporters here. 

(Whereupon a recess was held for five minutes.) 

[532] Exam. Rrs: Mr. Hollander, you may cross-examine. 


CRO8S-EXAMINATION. 
By Mr. Morton HotLanper: 


Q. Mr. Robisch, I believe it was part of your direct testi- 
mony that you religiously observed the requirements of Mr. 
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Topping’s regulations, sometimes known as the ICC regula- 
tions, on explosives and other dangerous articles. 

A. To the best of my knowledge. 

Mr. McDoxaup: Mr. Examiner, right off the bat we are 
on the wrong track. I will earnestly try not to object for 
reasons previously observed, but that was not the witness’s 
statement. He said that in the handling of these cars, if I 
recall correctly, and, Mr. Robisch, you will please correct 
me if I am wrong, that they handled them if anything in a 
degree over and above that which might have been tech- 
nically required by the Campbell tariff. 

Wasn’t that your statement, sir? 

The Wrrsess: That is correct. 

Mr. Hortaxver: In other words, at the very minimum 
you observed fully the requirements of the ICC regulations? 

The Wrrsess: Yes, sir. 


By Mr. Horianper: 


Q. Were you here when Mr. Campbell, of the Bureau of 
Explosives, testified that the items involved in this litiga- 
tion, namely the steel bomb body cases filled with Napalm 
gel, are not covered and are not within the purview of the 
ICC regulations? 

[534] A. I heard that. 

Q. Did you also hear Mr. Campbell’s testimony to the ef- 
fect that the items I have described were less risky from a 
transportation point of view than is the transportation of 
gasoline? 

Mr. Tuomas: He didn’t testify to that. 

Exam. Ris: Mr. Hollander, I am sure you are going to 
run into trouble from these gentlemen if you try to repeat 
testimony like that. Could you ask this witness what he 
understood the testimony to be? 


By Mr. Hottaxpzr: 


Q. Did you hear that portion of Mr. Campbell’s testimony 
in which he compared the relative transportation hazard of 
liquid gasoline with that of steel bomb body cases willed 
with Napalm gel. 
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Mr. THomas: He didn’t do that. 

Mr. McDonatp: Objection, Mr. Examiner. 

Mr. Burcess: Mr. Examiner, the only way to ask the 
question properly is to read the record. We object to ques- 
tions being addressed to a witness in any other form. 

Hearing Examrxer: We have a prepared statement by 
Mr. Campbell here. He read from a prepared statement, if 
you recall. 

Mr. Houzanper: The testimony I am referring to, Your 
Honor, came out in cross-examination. 

Mr. Tuomas: We have no objection to any question that 
Mr. Hollander would ask the witness as to something about 
information from the witness. The trouble comes from 
these factors of [535] characterization of other testimony, 
and I would suggest that the questions be questions from 
the witness’s information. 

Exam. Ries: Yes, that isn’t direct examination of this 
witness. You are cross-examining this witness now on his 
direct examination. 


By Mr. Hotpanper: 

Q. As part of your duties and responsibilities, Mr. 
Robisch, did you have occasion to handle or supervise the 
handling of transportation movements of gasoline? 

A. Yes, sir. 

Q. Were the precautions and safeguards you extended 
with respect to the transportation of gasoline in large part 
similar to those you have described in your direct testi- 
mony? 

Mr. McDonatp: Mr. Examiner, I am going to object to 
cross-examination of that line as being beyond the scope 
of the direct testimony and therefore improper. 

Exam. Rrss: I don’t quite understand how that is beyond 
the scope of his direct testimony. 

Mr. McDonatp: He hasn’t said a word about transporta- 
tion of gasoline on direct examination, and he is now being 
asked about it, and I don’t think that’s proper. 

Exam. Rres: Well, as I recall, he testified about—maybe 
not quite gasoline in and of itself. He was testifying gen- 
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erally about hazardous commodities now in his testimony. 
It seemed to me he was quite broad. 

Mr. McDowaxp: I will withdraw the objection, Mr. Ex- 
aminer. [536] Perhaps I was over-anxious in attempting 
to forestall getting out in left field again if we don’t have to. 

Exam. Russ: I will overrule your objection. 

Will you read that question, please? 

(Question read.) 

The Wrrsess: No, sir. 

By Mr. Hottasver: 

Q. In what way were they different? 

A. We handled gasoline very carefully. However, on 
these particular shipments of incendiary bombs, I was 
directed on invitation of the Government to go to the plant, 
ride the car accompanied by the 1st lieutenant who accom- 
panied me from the grounds to our railroad yard and gave 
me quite an education as to the nature of the commodity 
that we were handling. Subsequently in my conversation 
with our yard people then—— 

Q. Are you fully aware of the fact—— 

Mr. McDowaxp: Let the witness finish his answer. 

Exam. Ris: Did you finish your answer? 

The Wrrsess: I hadn’t quite, sir. 

Exam. Ries: Go ahead and finish. 

The Wirxess: —I imparted the information that I had 
gained to the yard people, so consequently the cars received 
a lot more careful handling. 


By Mr. Hoxtasper: 

Q. Are you aware of the fact that the shipments about 
which you have just testified, those with respect to which 
you rode with the first lieutenant, are not [537] at all in- 
volved in the present litigation? 

A. Yes, sir. 

Mr. Hottaxper: I have no further questions. 

Exam. Ries: Any redirect? 

Mr. McDowatp: No, sir. 

Exam. Ries: You are excused, Mr. Robisch. 

(Witness excused.) 


473 


Kennera E. Muze being duly sworn, testified as fol- 
lows: 

Mr. MacDonatp: May we go off the record for just a 
moment? 

Exam. Ris: Yes. 

(Discussion off the record.) 

Exam. Ris: Back on the record. 

Mr. McDonaxp: I assume, Mr. Examiner, you will want 
the record to show that while we were off the record we 
have idenitfied Exhibit No. 13, a graph bearing the heading 
“Total Number of Reportable Injuries,”—— 

Exam. Rres: It is marked Exhibit No. 13. 

(Exhibit No. 13, Witness Miller, was marked for identifi- 
cation.) 


DImECT EXAMINATION. 
By Mr. McDonatp: 
Q. Mr. Miller, would you state briefly for the record 
your full name, business address, occupation, and briefly 


your qualifications, please? 

A. Kenneth E. Miller, business address, Albany, Dela- 
ware & Hudson Railroad Corporation. Qualifications: 
Thirty-two [538] years with the Delaware & Hudson, con- 
tinuous with and including two leaves of absence, one 
working with the AAR and the other with the International 
Paper Company. For the past six years or so, I have been 
General Superintendent of Transportation. 

Prior to that, I was a Division Superintendent, and prior 
to that I had many years of service in the Transportation 
Department. 

Mr. Remtty: Mr. Miller, when you say Albany, you mean 
Albany, New York? 

The Witness: Albany, New York. I am sorry. 


By Mr. McDonatp: 
Q. Mr. Miller, what was your position during 1944, when 
these particular shipments moved? 
A. In 1944, I as assistant to the General Superintendent 
of Transportation—oh, I’m sorry, will you strike that, 
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please? It’s hard to recolleet that far. I was in 1944, in 
the latter part of “44 I was Supervisor of Freight and 
Passenger Car Distribution, and prior to that I was Super- 
intendent of Stations and Transfers. 

Q. Have you prepared a statement to be offered as your 
testimony ? 

A. Thave. 

Q. Would you be good enough to read that statement at 
this time? 

Mr. McDoxaxp: There are parts in the prepared state- 
ment, Mr. Examiner, that if it please you and there is no 
objection from Government counsel, might very well be 
eopied into the [539] record, and I don’t think it would 
hurt anybody or prejudice them but I merely offer that 
as a suggestion and not as a formal request. 

Exam. Riss: Off the record. 

(Discussion off the record.) 

Exam. Ries: Back on the record, We will take a fifteen 
minute recess at this time. 

(Recess.) 

Exam. Ries: We will go back on the record again. 

I will ask you, Mr. Hollander, if you have had a chance 
to look over this proposed statement of stestimony of Mr. 
Miller? 

Mr. Horiaxpez: I have had a chance, Your Honor, to 
scan through it and I am convinced by the portion I have 
been able to cover that the entire document is objection- 
able to us. It deals with matters which are wholly irrele- 
vent: population statistics of certain cities, designations 
of page after page of structures and installations. 

And, in addition, it is again predicated on the assump- 
tion that what was shipped in the case here actually were 
explosives or incendiaries subject to the ICC regulations. 
The testimony has been directly to the contrary. 

Mr. McDosatp: Might I be heard in reply to that, Mr. 
Examiner? 

Exam. Ries: Well, at the moment, as I understand it, Mr. 
Hollander indicates that he would be unwilling to let this 
[540] document go in as if read. 
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Mr. McDonatp: Might I ask this question, sir, direct this 
question through you to Mr. Hollander? If you are ruling 
on his basic objection, that the whole thing is irrelevant 
and immaterial and should be excluded, I assume he would 
object to it orally as well. If you should not sustain, would 
he still object to its being copied in? 

Exam. Ries: As I understand it, the question I meant to 
ask him was whether or not he had any objection to this 
going into the record as if read. He has indicated to me 
that he would object to that sort of thing. 

I don’t understand that you are yet making an objection 
to this testimony as he reads it until you come to parts 
where you think it is objectionable. 

Mr. Hottanver: No, Your Honor, Mr. McDonald’s inter- 
pretation is the correct one. 

Exam. Ris: You then object to all this testimony if he 
were to read it? 

Mr. Hottanver: Or to offer it orally. 

Exam. Rres: Well, I will overrule that objection and let 
the witness start reading it. There may be parts that will 
be objectionable. I don’t say that—— 

Mr. Hottanver: May we go off the record for a minute? 

Exam. Ris: All right. 

(Discusison off the record.) 

[541] Exam. Rres: Back on the record. You may begin, 
Mr. Miller. 

Mr. Miter: Each of the 98 carload shipments of incen- 
diary bombs involved in Docket No. 32132 moved over the 
line of one or more of the eastern defendants. 

Mr. Hottanver: Here is a question of how many defend- 
ants there are in this litigation? 

Mr. McDonatp: Mr. Examiner, I think Mr. Hollander 
has a point well taken at this time, that docket is the 
Bangor-Aroostock case and it is technically the only de- 
fendant. I think perhaps we should have said that each 
of these 98 shipments moved over the line of that railroad 
who are parties here and have a right to be heard. 

Mr. Hortanper: Mr. Examiner, I respectfully submit 
that these other carriers are not parties here directly or 
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indirectly. So far as I know, you have not authorized their 
intervention in this proceeding. This proceeding, I have to 
insist, is one involving the United States on the one hand 
and three railroad carriers: Western Pacific, Bangor and 
Seaboard and no other parties are before this Commission, 
unless Your Honor authorizes them to intervene. 

Exam. Ries: I don’t think that it is necessary to get to 
the question of permitting them to intervene, Mr. Hollan- 
der. It seems to me that the issues are broad enough here 
that necessarily these three railroads that you speak about 
are not the only railroads that were involved in these ship- 
ments, [542] so that necessarily the railroads must in 
their presentation of the case, as I see it, speak not only 
of those three railroads but the connecting lines that were 
involved in these shipments. Now, I think you have a point. 
If they start talking about some railroad that had nothing 
to do with any of these shipments, then I think you have a 
point, but I can’t conceive of how you can expect to narrow 
this issue down to those specific three railroads when these 
shipments necessarily moved, and I think you would have 
to admit that they moved, over these various railroads. 

Mr. Hoxraxvee: I have no objection, Your Honor, to the 
testimony with respect to the movements of connected car- 
riers. I do have vehement objection to the supposition that 
any of these connecting carriers are involved directly in 
this proceeding as a party any more than they were in- 
volved in the Court of Claims litigation, which referred this 
whole matter to Your Honor for disposition. 

Exam. Rres: You gather that from this word they have 
used, “eastern defendants”? 

Mr. Hortasper: Yes, Your Honor, there is only one, 
Bangor, no others. 

Mr. Remzy: Your Honor, may I address my remarks to 
you? 

Exam. Rres: All right, Mr. Reilly. 

Mr. Remy: I can’t understand the position of the De- 
partment of Justice. They have sued Bangor and Aroo- 
stock, that is [543] perfectly trae—— 

Mr. Hortanper: That is not true at all. 
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Mr. Remy: They are the named defendant in the Court 
of Claims, and you take the position that only that plaintiff 
may appear before this Commission, and I say that if the 
Department of Justice has any idea of justice at all, they 
should consider the fact that if there is an adverse decision 
in this case the D&H is going to have to pay some money 
and that being so, I insist that we have a right to be present 
here and be represented in this hearing. We are going to be 
adversely affected; not only we, but any other line that 
has to participate in any payments in this case are going to 
be affected, and we have a material interest, and I think that 
we have a right to be represented. 

It goes to the question of reasonableness. 

Mr. Hortanver: Mr. Examiner, what you have here, I 
have to respectfully submit, is a claim filed by these car- 
riers for money damages against the United States. They 
have hailed the United States into the Court of Claims and 
tried to get a judgment against them. The Court of Claims 
under a mandate from the Court has told you this prob- 
lem. I have to place it in your lap under the mandate of the 
Court before final disposition of the problem. That is all 
you have here. 

Exam. Ris: I can’t agree with your assumption there. 
It seems to me that in reaching the correct and proper de- 
termina- [544] tion of the issue of the applicable rate, and 
if we reach the further question as to whether or not the 
rate is just and reasonable, it seems to me in order for the 
Commission to do that it must necessarily have within its 
record and be able to consider the situation with respect not 
only to these railroads that were actual plaintiffs in the 
Court of Claims, but connecting lines over which this traffic 
moved. 

Now, in saying that I am not saying that all of these 
other railroads throughout the country are party defend- 
ants to this—or I shouldn’t say defendants—but parties to 
this proceeding. I am not saying that; nor do I think that 
the witnesses for the railroad are necessarily saying that 
either. I think they are presenting testimony with respect 
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to those carriers that are actually involved in these ship- 
ments. 

Now, when it comes to a carrier that is not involved in 
these shipments, then I think that I would agree with you 
that it then becames a question as to whether or not they 
would have any part in having the situation presented to 
the Commission for consideration. That is my feeling 
about it. 

Mr. Houtaxper: May I ask this question to make certain 
that I understand? Do you agree with me, I respectfully 
ask, that these connecting carriers who have performed 
transportation service in connection with those for which 
Bangor, Seaboard and Western Pacific have sued the 
United States, do you agree with me that those connecting 
carriers are not parties to this [545] proceeding? They 
have intervened. I frankly don’t see how they can be. 

Exam. Ries: I don’t know that they are actual parties to 
the proceeding. I think that’s what I mean, I don’t believe 
they are parties to the proceeding. 

Mr. Houtaxver: You haven’t authorized them to—— 

Exam. Ries: No. 

But I do recognize that in the railroad’s presentation of 
its case I can conceive of the idea that they must neces- 
sarily in order to cover this picture in the most thorough 
way, consider not only the lines of these particular three 
roads but the connecting carriers over which this moved in 
order to find out if we have to rule on the question of the 
just and reasonableness of the rate, what the situation is. 

Mr. Hotzaxver: Well, I have no objection to the witness 
representing this connecting carrier’s appearing here, if 
that’s what the problem comes down to. 

Mr. Tuomas: It appears in the light of what Mr. Hol- 
lander said a moment ago, all he is objecting to is the fact 
that there is an “s” on the word defendant in that first line. 
Technically, there is only one defendant and we are all 
agreed about that and the witness is going to testify how 
the shipments were handled along the way and the various 
factors that went into that handling. 
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Exam. Ris: I agree with Mr. Thomas that I think this 
dis- [546] cussion here has probably stemmed from the 
loose language used in this wording here in this first sen- 
tence. 

Mr. McDonarp: That is what I think at the outset. 

Exam. Res: I don’t know how we are going to correct 
that. 

Mr. McDonaxp: I’d like to try right here and now, if I 
may. I formally move that the eastern railroads be granted 
leave to intervene formally in this proceeding. All three 
of them, because of the overall nature of their interest, the 
fact—— 

Exam. Ris: What eastern roads are you speaking of 
now? 

Mr. McDonarp: The so-called eastern railroads, gen- 
erally speaking, all Class I carriers operating east of the 
Mississippi River, north of the Ohio, south of the Canadian 
border, and this side of the Ohio. 

Exam. Rus: No, I am not going to permit the interven- 
tion of all those roads as parties here. I would go so far as 
to permit this testimony with respect to the roads that were 
involved in the carrying of these commodities; to the extent 
that that goes, I think that’s proper. 

Mr. McDonarp: Mr. Examiner, I think with all due 
deference, if I may be permitted another moment or two, it 
even goes beyond the point where you would draw the 
line and I would, if I had to, argue that point and I think 
I was doing so quite correctly. Because once again these are 
test cases. Every railroad in the United States, as I under- 
stand it, is [547] potentially liable on the basis, possibly 
liable on the basis of the outcome of this proceeding, 
granting that technically only three of them were named 
plaintiffs in the Court of Claims or named defendants here. 
Perhaps we should have-done what we thought of doing and 
previously filed intervention. 

Exam. Rms: You are not for one minute saying that we 
are trying all these cases that you have in mind right here, 
are yout 


480 


Mr. McDonatp: I am saying exactly that, Mr. Examiner, 
in this respect. 

Mr. Burcess: The Government has stipulated, Your 
Honor, that other cases now pending in the Court of 
Claims shall abide by the result of these cases. Those 
stipulations have been made. We are going to offer proof 
of it shortly, and those cases will all abide by the result of 
these cases and they have stipulated to it. 

Mr. Hottanver: So have you. 

Mr. Burcess: So have we. 

Mr. McDowatp: So have we. 

Mr. Burcess: So it is a broad case. 

Mr. McDonaxp: It is an extremely broad case, and one 

which involves the commodity that more than anything 
else in the entire war period reflected tremendous freight 
charges, the largest single commodity and the largest 
transportation bill involved. 
[548] Exam. Ris: Well, now, Mr. McDonald, let me point 
this out to you and see if you will agree: The main issue in 
this case first apparently goes to determine the item that 
was shipped. 

Mr. Hottaxvee: Yes. 

Exam. Ries: What was the commodity? That’s number 
one. The second issue is the applicability of the rate. 

Mr. Hortanver: Yes, sir. 

Exam. Ris: What was the applicable rate. 

Mr. Hortaxvee: Yes, sir, and whether or not—the third 
is whether or not-—— 

Exam. Ries: The third question we have at issue, if we 
reach that, is the justness and reasonableness of the rate. 

Mr. Horiaxver: Naturally, sir. 

Exam. Ries: Will you tell me why it is necessary, in 
order to arrive at those issues—the answer to those issues 
—it’s necessary to do what you are suggesting here now, 
making all these roads east of the Mississippi River parties 
to this proceeding, permitting them to intervene in this 
proceeding? 

Mr. Hortanpver: I'll be glad to, and tell you why I have 
earnestly—why I very earnestly say that. As Mr. Burgess 
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has pointed out, there are stipulations that in effect bind 
the rest of the carriers, regardless of who they may be, to 
the settlement of a host of other suits on a basis which 
[549] will be determined in these proceedings. Whether or 
not these particular shipments are or were not incendiary 
bombs, or whether they were casings filled with dog food 
or something else is something the Commission is going to 
determine. 

The minute you determine that on a showing that that was 
the smiliar content of another car any place else, we are a 
dead duck on that point. The minute you determine the ap- 
plicability of the rate with respect to these shipments and 
show other shipments were identical with these, we are & 
dead duck on that. And you get to the most important issue 
here whether or not the final charges were or were not un- 
reasonable. 

I am sure you understand that if there was a totality of 

movement, and I don’t know what it is at the moment, but 
the war reparation case record shows it, if there was a total- 
ity of movement of a million cars of explosives, ammunition, 
and that general class of traffic, the mere fact that you got 
one hundred or three hundred or whatever the number is, 
certainly this Commission is never going to undertake to 
determine, number one, whether or not the charges on those 
things were just and reasonable without regard to the 
charges applicable on the others, and whether or not they 
were unreasonable compared to those; and certainly we 
should be permitted our day in court before this Com- 
mission if anything is going to be as broad as that, and 
I am just as sure as I am that I am standing here that 
that is correct, sir. 
[550] I am prepared to do one of two things. I am pre- 
pared, subject to your approval, to move the intervention 
here and now of only those eastern lines who the record 
will show actually participated in the movement, and I will 
consider later and in all probability move the intervention 
of the balance of the eastern lines and maybe some of the 
others as well—— 

Mr. Buroxss: Wouldn't it be, Your Honor, consonant 
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with the proceeding at this time in this case to go ahead 
as we have been? This witness is ready to testify to facts. 
It doesn’t matter whether he says he represents one rail- 
road or ten railroads. What he is giving is testimony as 
to facts. That’s what we want. Can’t the question of 
intervention—— 

Exam. Rms: Of course, that is true, Mr. Burgess, but 
unless we get this settled some way here we are going to 
have objections from Mr. Hollander when some loose 
language appears in here like we have in the first sentence. 

Mr. Burcess: Delete the loose language. 

Mr. McDoxatp: We'll be glad to amend the loose lan- 
guage. 

Mr. Buszcess: There is no use in trying to conceal what is 
involved in the case. Neither is there any use in trying to 
get a silly advantage of calling somebody defendants or 
not. At the moment, what we are trying to do is prove 
the facts concerning these shipments. 

Exam. Ris: That is right. 

{551] Mr. Burcess: We are ready to do that. 

Mr. Hottaxver: I’d like the record to show I have no 
objection to any further elucidation of facts concerning 
these shipments. I do take exception to any attempt on the 
part of counsel for the carriers to expand these proceedings 
beyond the scope to which it has been confined by the court 
and the Court of Claims. If they are dissatisfied with the 
number of carriers involved in this proceeding, they should 
seek relief in the court from which this case was referred 
to Your Honor. This is an inappropriate form, Your Honor. 

Exam. Ries: Let’s try to go forward here, and where 
this loose language is used let’s try to straighten that out. 

Off the record. 

(Discussion off the record.) 

Exam. Ries: Back the record now. 

This first one, of course, in your statement is this phrase, 
‘‘eastern defendants’’ which will be—— 

The Wrrxess: I will reread it: ‘‘Eack of the 98 carload 
shipments of incendiary bombs involved in Docket No. 
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32132 moved over the line of one or more of the eastern 
defendants’’ and its connections. 

Mr. Remy: Mr. Miller, would you mind rephrasing that 
to read, ‘‘Each of the 98 carload shipments of incendiary 
bombs involved in Docket No. 32132 moved over the line 
of the Bangor and Aroostock Railroad Company and its 
eastern connections’’? 

[552] Exam. Rus: I think that would be best, to make it 
specific. 

Mr. Mer, will you now state the way you are going 
to have this in the record? 

The Witness: Each of the 98 carload shipments of 
incendiary bombs involved in Docket No. 32132 moved over 
the line of the Bangor & Aroostock Railroad and its con- 
nections. 

As chairman of the operation of the eastern lines, ap- 
pointed to assist in the defense of these proceedings, I 
would like to discuss the operating aspects relating to the 
transportation of this class of traffic. My testimony will 
deal primarily with my own railroad. 

Mr. Hotzanver: I respectfully suggest, Your Honor, 
that you strike the next sentence and have him testify 
with respect to his own knowledge. 

Mr. McDonaup: Mr. Examiner, I respectfully ask that 
the next sentence be not stricken. The witness knows con- 
siderably on an independent basis what the overall situation 
was in the transportation of this traffic, not only over his 
own railroad but also over the rails of the other lines for 
whom he purports to speak. 

Now this is again just a technical tactic, and we thought 
about it carefully and if we chose, subject to your ruling, 
we would have had six or eight or nine witnesses down 
here, each of whom would have said in effect what Mr. 
Miller is about to say. Instead of that, by comparison they 
agreed [553] that initially at least he as chairman should 
be authorized to make that statement, and on the basis of 
their common knowledge it was agreed that by and large 
the situation is substantially similar, and this is a reason- 
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ably typical statement of what they would say were a mem- 
ber of the New York Central or the Pennsylvania or the 
Reading or the B&O here to take up the time of the Com- 
mission and everybody else saying the same thing over 
one hundred times. 

This is exactly the type of testimony that this commis- 
sion has received and considered as competent testimony 
in the entire time in which I have practiced before it. It is 
exactly what was done in the war material reparation case. 

Mr. Hottaxper: May I respectfully have your permis- 
sion to ask the witness just two or three questions? 

Exam. Ris: All right. 

Mr. Hottaxver: Do you intend to testify, Mr. Witness, 
on the basis of your experience or knowledge with respect 
to the 1944 shipments in question? 

The Wrrxess: As far as the Delaware & Hudson Rail- 
road is concerned, I will testify from my direct knowledge 
and experience. 

Mr. Hottasper: That is from your direct knowledge and 
experience as a supervisor of freight and passenger traffic, 
is that the position? 

The Wrirsess: Supervisor of freight and supervisor of 
stations [554] and transfers at the particular time that 
these shipments moved. 

Mr. Hottaxper: What was the title again? 

The Wirsess: Superintendent of Stations and Trans- 
fers, and my duties also included car distribution and other 
matters too. 

Mr. Hottaxper: The knowledge that you have acquired 
with respect to the situation on eastern lines other than 
your own was acquired by you in the course of your work 
as Chairman of the Operating Committee of the eastern 
lines, to assist in the defense of these proceedings? 

The Wirsess: It was acquired that way and it was also 
acquired by contact and discussion with transportation 
officers of eastern railroads during the war years. 

Mr. Horraxper: I withdraw my objection to that 
sentence, Your Honor. 
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Exam. Ries: All right. 

Mr. Burcess: Your Honor, may I be excused? 

Exam Ris: Yes, you may, Mr. Burgess. 

Mr. Burcess: Unfortunately I have to be in Chicago 
tomorrow morning, and I leave with great regret, and I 
tell you if you continue along this line that I will be with 
you again on Monday morning. 

Exam. Ries: You may continue, Mr. Miller. You haven’t 
read that sentence yet, but the objection has been with- 
drawn. 

The Witness: However, the situation of the other east- 
ern lines was substantially similar to our own and therefore 
our situation was typical and representative of that of the 
eastern [555] lines generally. 

Of the 98 shipments of incendiary bombs involved in 
Docket 32132, my railroad handled 59 as an intermediate 
carrier as shown below—— 

Mr. McDonaup: Could the tabulation be in? 

Exam. Ries: Could the tabulation be copied in, as read? 

Mr. Hottanver: Yes, Your Honor. I fail to see the mate- 
riality, and for that reason I have no objection. 

Mr. McDonatp: He says he has no objection? 

Mr. Hottanover: I have no objection. 

Exam. Rirs: That will be copied in as if read. 

Line 

Cars Line Car 

From Received To Delivered Handled Milea Miles 
CNJ Wilkes-Barre, Pa. B&M Mechanville, NY. 15 215.7 39355 


PRR Hudson, Pa. B&M Mechanville, N.Y. 21 S124 4460.4 
Erie Binghamton, N.Y. B&M Mechanville, N.Y. 23 146.7 9 3374.1 


59 11,070.0 


All of these carloads originated on lines south or wast of 
the Delaware and Hudson, and all terminated on lines to 
the east of the Delaware and Hudson. 

Mr. Hottanver: Mr. Examiner, I will have to object 
again on the basis of the fact that this entire statement 
under number one again is predicated on the assumption 
that what is moving here was explosive or incendiary in 
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nature, and nothing has been shown at all which would 
establish that in this case. 

In fact, the evidence has been that this was not explosive 
[556] and the stipulation has been that these bomb cases 
were not shipped with bursters and fuses. 

Mr. McDoxatp: Mr. Examiner, I respectfully submit that 
that has not been established. There has been testimony 
at least two ways as to what the consist of the traffic actu- 
ally was. One thing is clear and undisputed, that most if 
not each and every one of the shipments involved in all 
three proceedings were tendered to the carriers for trans- 
portation on Bills of Lading that indicated to the carriers 
that were thereupon obligated to transport them as ship- 
ments of incendiary bombs. That is all the witness is talk- 
ing about here. Whether or not the Commission decides 
on the finished record they were one thing or something 
else again is something for the Commission to decide, but 
certainly the use of the term is not objectionable. 

Mr. Horraxpez: I disagree with that. It was stipulated 
by Mr. Thomas in his opening statement that what was 
involved here didn’t contain bursters and fuses. 

Mr. Tuomas: That is right, but what Mr. Hollander is 
saying is that the very ultimate issue of whether or not 
one of the features here is one which is applicable, that 
these are not incendiary bombs. 

Obviously, our position in the case and a great deal of the 
evidence has been devoted to the question of showing that 
these bombs we shipped—these bombs were shipped with- 
out bursters [557] and fuses, whether they are incendiary 
bombs, and that’s an issue in the case. 

Exam. Rus: That’s one of the issues, I think, as to what 
this commodity is, and I have observed from Exhibits 1, 2 
and 3 of the Bills of Lading that there are designations 
there of incendiary bombs without bursters and fuses. 

Now, I am not willing to cut off a witness’s testimony 
here merely on the technical cituation of “without bursters 
and fuses”, if that’s what you want me to do. 

Mr. Hortaxper: Yes, Your Honor, I respectfully request 
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that you do it because they haven’t established that what 
was shipped here was incendiary bombs. 

Exam. Ris: Then I overrule your objection, if that’s 
what you intend, because that’s one of the issues that will 
be decided as to what this commodity is. Now, I am not 
saying my opinion as to what is one way or the other, but 
I don’t want this little technicality standing in our way 
at all. 

You may continue, Mr. Miller. 

Mr. Hoxtanver: Mr. Examiner, in view of the fact that 
IT have already objected and you have overruled the objec- 
tion, I think that for my purposes the record is sufficiently 
presented and I have no objection to obviating the need 
for the reading either one or two if the same objection I 
made with respect to one is understood to apply to two, 
with the further understanding that you would probably 
rule similarly with [558] respect to two. 

Exam. Ries: Well, let’s see—yes, the record will show, 
Mr. Hollander, that you have made your same objection to 


paragraph two of this testimony as you did paragraph one, 
and my ruling is the same. It is overruled, so that para- 
graphs one and two of this statement will be copied in 
as if read. 


Statement of Mr. Kenneth L. Miller (Continued) 


1. Risk in Movement of Incendiary Bombs Through 
Heavy Concentration of Population: 


In moving cars of incendiary bombs from Wilkes-Barre 
or Hudson to Mechanicville, it was necessary to operate 
through or immediately adjacent to three major industrial 
cities of more than 75,000 inhabitants each, and fourteen 
important cities and villages having populations between 
2,500 and 20,000. In the Commonwealth of Pennsylvania 
alone, our main line traversed the most heavily concen- 
trated portions of three counties which had a total popu- 
lation of 681,427 in 1950. 

Carloads of incendiary bombs moving from Binghamton 
to Mechanicville passed through two cities of more than 
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75,000-people and four cities and villages with populations 
ranging between 2,500 and 20,000. 

Tables indicating the populations of these urban areas 
appear below: 


[559] Crrtes oF 75,000 or More 
(Listed South to North) 


Population Population 
1940 Census 1950 Census 
76,826 


125,536 
80,674 
91,785 


374,821 


Crries asp Vintaces Havrxe Porvrations 
Betrweex 2,500 axp 20,000 


(South to North) 


Population 
City or Village 1950 Census 
Plains, Pa. 
Pittston, Pa. 
Avoca, Pa. 
Moosic, Pa. 
Dickson City, Pa. 
Winton, Pa. 
Achbald, Pa. 
Jermyn, Pa. 
Carbondale, Pa. 
Forest City, Pa. 
Sidney, N.Y. 
Oneonta, N.Y. 
Cobleskill, N.Y. 
Mechanicville, N.Y. 


Total 
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[560] Using figures for cities and villages of over 2,500 
persons only, more than 400,000 people were concentrated 
along the 215.7 miles of main line between Wilkes-Barre 
and Mechanicville, and more than 200,000 people lived 
along the 146.7 miles of main line between Binghamton and 
Mechanicville. 

Because of various operating exigencies, it was occa- 
sionally necessary to operate trains originating at Wilkes- 
Barre, Hudson or Binghamton from Delanson, N.Y., four- 
teen miles south of Schenectady, to Mechanicville via an 
alternate route. This route was the Delaware and Hudson’s 
main line through Albany, and movements from Delanson 
to Mechanicville over this line passed through the heavily 
populated Albany Capital District, as indicated hereunder: 


Porvutation ALonG ALTERNATE RovTE 


Population 
City or Village 1950 Census 


Albany, N.Y. 
Menands, N.Y. 
Watervliet, N.Y. 
Cohoes, N.Y. 
Waterford, N.Y. 


Total 


Large volumes of explosives, petroleum and petroleum 
products, and other dangerous commodities, were often 
shipped in the same train with carloads of incendiary 
bombs. In that connection, I might say that when “explo- 
gives”? and ‘‘other danger [561] ous articles’’ were trans- 
ported in the same train our operating difficulties automat- 
ically were increased rather than decreased over what they 
would have been had the train carried only explosives, in 
which event they could all have been grouped together in 
the middle of the train. “Dangerous” care could not be 
coupled directly to “explosive” cars, but had to be sepa- 
rated by at least one unplacarded car. 

In other words, the mere fact that you had “dangerous” 
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ears along with Class A explosives automatically made 

more work for a railroad than if they had all been Class A, 

because you could not put Class A explosives next to Class 

B explosives or any other “dangerous” article. You can put 

Class A next to Class A, but you have to put other cars 

between Class A and Class B cars, so if all had been Class 

A the job would have been easier. When the hazards in- 

volved in handling shipments of this nature are considered 

(several of these hazards are outlined in the following 

sections), the risk involved in transporting these commodi- 

ties through heavily populated areas becomes apparent. 

Any slight mishap could have triggered a holocaust ex- 

tremely costly in life and property. 

2. Structures and Installations Susceptible to Damage 
From Accidents Involving Shipments of Explosives, 
Incendiaries and Other Dangerous Articles, or Con- 
tributing to the Hazard of Shipments Thereof: 

In addition to the risk involved in handling cars of in- 
cendiary bombs through densely inhabited areas, an obvious 


hazard existed from the proximity of industrial installa- 
tions [562-582] along the route, several of which were 
engaged in top-priority war production. The following 
tables show all major railroad and privately owned struc- 
tures and installations along the portion of the right-of- 
way involved which could have been seriously damaged or 
destroyed by an accident involving incendiary bombs: 


Important Srevcrures anv INSTALLATIONS ON OR 
Avosc Rattroap 
(South to North) 
Wilkes-Barre to Hudson (D.&H. R.R.) 
Buttonwood to Hudson 
Wilkes-Barre Connecting R.R. 
1) Bridge 4.35—Fish Island—over Susquehanna River— 
1286 feet long and 51 feet high 
2) Bridge 2.54—North Wilkes-Barre—over land—1371 
feet long and 42 feet high 
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3) Bridge 2.32—North Wilkes-Barre—over Susquehanna 
River—1160 feet long and 68 feet high 

4) Bridge 2.04—North Wilkes-Barre—over Lehigh Val- 
ley main line and C.R.R. of N.J. Nanticoke Branch—270 
feet long and 23 feet high 

4a) Pine Ridge Colliery of Hudson Coal Co., Parsons, 
Pa. (D&H RR.) 

Hudson to Nineveh 
D.&H RR 

5) Murray Corporation—South Scranton—west side of 
tracks manufactured bomber wings during World War IT 

6) A. & P. Perishable Goods Warehouse—South Scran- 
ton—east side of tracks—including wooden unloading plat- 
form. 

[583] 7) A. & P. Packaged Goods Warehouse—South 
Scranton—east side of tracks—including wooden unloading 
platform 

8) Scranton Gas Co. Plant—Scranton—west side of 
tracks 

9) Scranton Electric Co. Plant—Scranton—west side of 
tracks 

10) Olyphant Colliery of Hudson Coal Company—Oly- 
phant, Pa. 

11) Gravity Slope Colliery of Hudson Coal Company— 
Archbald, Pa. 

12) Duffy’s Field Coal Storage Plant—South Carbon- 
dale—west side of tracks—Bauxite concentrate for alu- 
minum production stored here during World War i 

13) Bridge 11.65—Starrucca Viaduct—over creek and 
gully—480 feet long and 87 feet high 

14) Hendrick’s Manufacturing Co.—Carbondale, Pa. 

15) Cross Engineering Co—Carbondale, Pa. 

16) Coal Brook Colliery—Carbondale, Pa. 

Binghamton to Delanson 
D. & H. RR. 

17) Route 7 Overcrossing-Bridge Number 142.53—to 

Erie R.R. Passenger Station, Binghamton 
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1S) Colonial Beacon Oil Corp. between Mile Post A-142 
& A-143—west side of tracks, Binghamton 

19) Richfield Oil Corp. Tanks & Buildings between Mile 
Post A-141 & A-142 (west side), Binghamton 

20) Binghamton Railroad Yards of D.&H. R.R. Corp., 
Binghamton 

21) Collier Chemicals Inc. tanks & buildings between 
Post A-140 & A-141 (east side) Binghamton 

22) System International Inc. tanks & buildings between 
Mile Post A-140 & A-141 (east side), Binghamton 
[584] 23) Binghamton Gas Works between Mile Post A- 
140 & A-141 (east side), Binghamton 

24) Atlantic Refining Com. tanks & buildings between 
Mile Post A-140 & A-141 (east side), Binghamton 

25) Stone Arch Bridge over Route 7, Bridge Number 
130.33 

26) Tunnel between Mile Post A-126 & A-127 

27) Harpursville Viaduct, Bridge Number 120.52 

28) Route 7 Undercrossing, Bridge Number 117.29 

29) Gas Storage Tank between Mile Post A-114 & A-115 
(west side), Afton 

30) New York State Electric & Gas Corp. Power plant 
between Mile Post A-109 & A-110 (east side) 

31) Route 7 Undercrossing, Bridge Number 108.95 

32) Borden Co. Manufactured Products Division between 
Mile Post A-108 & A-109 (east side) 

33) Borden Co. between Mile Post A-108 & A-109 (west 
side) 

34) Casein Manufacturing Co. between Mile Post A-108 
& A-109 (west side), Bainbridge 

Binghamton to Delanson 
D. & H. R.R. 

35) American Plastics Corp. between Mile Post A-107 & 
A-108 (west side) 

36) Casein Manufacturing Co. Resin plant between Mile 
Post A-107 & A-108, (west side), Bainbridge 
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37) Borden Co. Sugar plant between Mile Post A-107 & 
A-108 (west side) Bainbridge 
[585] 38) Route 7 Overcrossing, Bridge Number 105.70 

39) Susquehanna River Bridge Number 105.58 

40) Federal Creosoting Co., Inc. between Mile Post 
A-104 & A-105 (east side) 

41) Bendix Aviation Corp. between Mile Post A-103 & 
A-104 (east side) Sidney 

42) Esso Oil Co. tanks & buildings between Mile Post 
A-103 & A-104 (west side) Sidney 

43) Standard Oil Co. tanks & buildings between Mile 
Post A-103 & A-104 (west side) 

44) Fuelane Corp., Propane Gas Tanks & Buildings be- 
tween Mile Post A-103 & A-104 (east side) 

45) Susquehanna River Bridge Number 102.26 

46) Route 7 Overcrossing, Bridge Number 99.81 

47) Gas Station & tanks between Mile Post A-99 & A-100 
(east side) 

48) Unadilla Silo Co. between Mile Post A-99 & A-100 
(east side) 

49) Route 7 Overcrossing, Bridge Number 96.55 

50) Susquehanna River Bridge Number 89.33 

51) Susquehanna River Bridge Number $6.83 

52) Oneonta Railroad Yards of D.&H. R.R. Corp. 

53) Elmore Milling Co. between Mile Post A-S1 & A-S2 
(east side) Oneonta 

54) Gulf Oil Co tanks & buildings between Mile Post A-S1 
& [586] A-82 (east side), Oneonta 

55) New York State Electric & Gas Corp. Manufactured 
Gas Plant between Mile Post A-S1 & A-S2 (east side), under 
construction 

Binghamton to Delanson 
D. & H.R. R. 

56) Oneonta Oil & Fuel Co., Inc. tanks & buildings be- 

tween Mile Post A-S1 & A-82 (west side), Oneonta 
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57) The Texas Oil Co. between Mile Post A-81 & A-82 
(west side) Oneonta 

58) Deyo Oil Co. between Mile Post A-81 & A-82 (west 
side) Oneonta 

59) Standard Oil Co. tanks & buildings between Mile 
Post A-80 & A-81 (west side) 

60) Susquehanna River Bridge Number 76.28 (Colliers) 

61) Tanks of F. J. Van Buren at Worcester (west side) 

62) Route 7 Overcrossing Bridge Number 54.71 

63) G.L.F. Gas & Oil tanks between Mile Post A-45 & 
A-6 (east side) 

64) Route 7 Overcrossing Bridge Number 45.27 

65) Standard Oil Co. between Mile Post A-45 & A-46 
(west side) 

66) Harder Silo Co. Inc. and Coal Yards at Cobleskill 

67) Route 7 Undercrossing, Bridge Number 44.01 

68) North American Cement Corp. between Mile Post 
A-39 & A40, Howes Cave, (west side) 


69) Bridge over Schoharie Creek, overflow, Number 
35.77 


[587] 70) Bridge over Schoharie Creek, Number 35.58 
Delanson to Schenectady 
D. & H. R.R. 

71) Route 20 Undercrossing, Bridge Number 29.69 

72) New York Central overhead Bridge Number SO 
37.93 

73) Church Street Bridge (Overcrossing) Number SO 
37.96 

74) General Electric Atomic Plant between Mile Post 
S-2 & S-3 (east side) 

75) General Electric Co. between Mile Post S-1 & S-2 
(west side) 

76) General Electric Co. between Mile Post SO & S-1 
(westside) 

77) New York Central overhead Bridge Number SO- 
40.47 
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78) New York Power & Light Corp. gas tanks between 
Mile Post SO & S-1 (east side) 
79) Beacon Oil Co., Inc. between mile post SO & S-1 (east 
side) 
Schenectady to Mechanicville 
D. & H. R. R. 
80) Bridge over State Street Number S-41.25 (In heart 
of downtown section of Schenectady) 
81) American Locomotive Co. between Mile Post M-17 & 
SO (east & west sides) 
82) New York Power & Light Corp. gas tank between 
Mile Post M-16 & M-17 (east side) 
83) General Electric Experimental Station between Mile 
Post [588] M-16 & M-17 (west side) 
84) Texas Oil Co. tanks between Mile Post M-16 & M-17 
(west side) 
85) Standard Oil Co. tanks between Mile Post M-16 & 
M-17 (west side) 
86) Mohawk River Bridge Number B-43.35 


The preceding statement indicates that gasoline storage 
and distribution facilities, municipal gas plants, factories 
engaged in important war production and important rail- 
road bridges, yards and other structures were located all 
along athe right of way over which the subject 59 cars of 
incendiary bombs moved. Two of the industries listed, The 
American Locomotive and General Electric Companies at 
Schenectady, made especially significant large scale con- 
tributions to the production of top priority war instruments 
and machinery. In addition, the General Electric Company 
was pioneering in the development of atomic weapons dur- 
ing 1944. 

The Delaware and Hudson has been described by the 
Interstate Commerce Commission as ‘‘the most important 
of the New England bridge lines.”’ It links the Pennsyl- 
vania, the Central Railroad of New Jersey, the Lehigh 
Valley, the Erie and the Delaware, Lackawanna and West- 
ern on the south and west with the Boston and Maine and 
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Boston & Albany on the east, and with the Canadian 

Pacific and Canadian National on the north. 

A major accident, such as might have resulted from a 
fire [589] and/or explosion at any of the vital points 
shown in the preceding tables could have disrupted service, 
necessitated the diversion of a large volume of traffic to 
other heavily burdened carriers, with resultant interference 
with the prosecution of the war, and caused extensive loss 
of life and damage to property. 

3. Risks and Hazards Caused by Simultaneous Handling 
of Incendiary Bombs, Explosives, and Petroleum and 
Petroleum Products, and Related to Railroad <Acci- 
dents: 

The risk of transporting incendiary bombs during the 
‘war years was increased by the simultaneous handling of 
great quantities of explosives and petroleum products and 
other dangerous articles. A comparative statement of the 
tons of ammunition and explosives and petroleum and 
petroleum products handled from 1938 through 1947, in- 
dicating the increases during the war years, is shown below. 

Mr. Hotiaxvez: I make the same objection as to one and 
two, with the further objection with respect to the number 
three that there has been no showing of any act or any other 
incident in the record which actually involved steel cases 
filled with Napalm gel. My objection is based on that latter 
factor as well as the others I tried to articulate with re- 
spect to the items one and two. 

Mr. McDoxaup: My remarks I made to prior objections 
would apply at least with equal force here to that part of 
the objection with respect to this. Secondly, I respectfully 
sub [590] mit that there is nothing in the next section of 
this statement that is properly inadmissible. There may 
be a question as to the weight to be given it but that is some- 
thing for the Commission to decide. 

In any event, the mere fact that Mr. Hollander says may 
or may not be true as to the record would not mean that 
the carrier should not be permitted to show this kind of 
thing because certainly it is the kind of thing the Commis- 
sion would want to know and consider as one of the factors 
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to use as a yardstick in determining the reasonableness of 
the involved rates and charges. 

I respectfully suggest that it is properly admissible for 
that reason alone. 

Exam. Ries: Well, there has been testimony, as I recall 
—direct testimony—that says there was no act involved 
in any of these shipments. There was direct testimony to 
that fact. 

Mr. McDonaxp: I recall no such testimony, Mr. Ex- 
aminer—— 

Exam. Ries: When we had the discussion about those 
pictures. 

Mr. McDonatp: Well now, all that Dr. Fesser, who is 
an independent research man, said—— 

Exam. Ries: No, not Dr. Fesser. 

Mr. McDonatp: I recall none, by anybody at all, Mr. 
Examiner, that wouldn’t be a limited one. It may be that 
particular witness knew of none. I don’t know whether or 
not myself there was or not. 

[591] Mr. Hotuanprr: Let’s ask this witness. 

Exam. Ries: Whether or not that’s true, the fact is that 
the whole purpose of this, of course, is to, on your part of 
this picture, is to build up this risk and hazard probability 
that happens as a result of the hauling of this kind of a 
commodity. 

Mr. McDonautp: At the risk of seeming facetious, Mr. 
examiner, my purpose is not to build it up. It is there 
already. 

Exam. Riss: I mean as far as this record is concerned. 

I overruled the part of Exhibit No. 8 as I recall, which 
had referenceto specific things, that there was no way that 
the Government could check on. This of course is more 
general, for it seems to me and I am going to permit it to 
come in. It is cumulative and I have been trying to hold 
down this cumulative evidence all the way through, but 
merely on that part of Mr. Hollander’s objection, I am still 
going to overrule him and I am going to permit this section 
three—do you also apply it to fourt 
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Mr. Hottaxper: Yes, I was just about to say that. We 
have the same objection to four. 

Exam. Ris: Well, I’ll overrule it as to section four. 

Mr. Hottanver: My objection, of course, being based on 
the objection I made on previous items, and itemnumber 
three. 

Exam. Rus: I understand that. May I ask what you 
think of paragraph five? Should he read that or do you 
have ob [592] jection to that or the same one? 

Mr. Horzasper: I am afraid I have to object to number 
five, Your Honor. It presupposes that these shipments 
were required to be transported by the carrier in accord- 
ance with the ICC regulations applicable to explosives or 
other dangerous articles. 

Mr. Renzy: That’s not true, Your Honor. 

Exam. Ries: I will overrule the objection, and I am 
going to permit paragraph five. 

Mr. Hottaxper: May I finish my objection? 

Exam. Ries: Yes, pardon me. 


Mr. Hotxaxper: The rest of my objection was the fact 
that I don’t think this material should be allowed to go 
in because the uncontroverted testimony has been to the 
effect that the shippings involved in this litigation are in 
no way subject to the requirements of these regulations. 

Exam. Ris: I will overrule that objection, and I will 
permit paragraph five to go in as if read. 


Statement by Kenneth L. Miller (Continued) 


Number of Tons Transported 


Ammunition 
and 
Explosives 
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I might say that the other eastern lines had substantially 
similar increases in the tonnages transported by them. 
On April 25, 1944, at Central Bridge, New York, involv- 
ing train BM-9, extra 1503 noth, a broken cast steel truck 
side frame on the fifth head car caused an accident which 
resulted in the derailment of 35 cars of fuel and a serious 
fire. The 35 derailed cars consisted of the following: 
9 “B” coal 
5 Kerosene 
21 Fuel Oil 
35 


Had carloads of incendiary bombs and high explosives 
been involved in this accident, a disastrous explosion would 
most certainly have resulted. As it was, a detour track was 
constructed, but the movement of traffic was seriously 
hampered. [594] Track and signal equipment was exten- 
sively damaged and it was not until June 9, 1944 that 
normal track speed was restored. The derailment and fire 
resulted in a total cost of over $65,000. 

When we consider the extensive troop movements over 
our rails during the war and the previously outlined heavy 
concentration of population and industry along our right- 
of-way, it is not difficult to conjecture a catastrophe of 
gigantic proportions resulting from the handling of in- 
cendiary bombs. 

An accident within the limits of a city like Scranton or 
Schenectady involving incendiary bombs, explosives, petro- 
leum products and other dangerous articles could easily 
have caused irreparable damage to the transport of goods 
and to the nation’s capacity to wage war. 


4. Fires and Causes of Fires, Including Hot Boxes and 
Sparks from Brake Shoes, Which Presented Real or 
Potential Hazards to Shipments of Inflammables and 
Other Traffic: 


The hazards involved in handling carloads of incendiary 
bombs were increased by fires in equipment, in railroad 
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wayside structures, and in structures adjacent to the right- 
of-way. 
The following table shows the frequency of fires attri- 


butable to various causes during the year 1940 through 
1946: 


[595] Reported Cause No. of Fires, 1940-46 


E 


5 
27 
32 
31 
16 
13 
13 
20 

9 

9 

8 

6 

5 

5 

5 

5 

3 

3 

2 

2 

1 


The 7-year Total 


id 
cs} 
oe 


[596] While only five fires were definitely attributed to 
“<hot boxes’? or sparks from brakes, and only 27 fires were 
most probably ignited from these sources, the danger of 
fire from overheated journals and stuck or heavily applied 
brakes is universally recognized. The following table indi- 
eates the increasing trend in the “hot box” problem during 


147,919 
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The number of “hot boxes” increased seriously during the 
war and the car miles operated per car set off because of 
hot box decreased inversely. Not only did the probability 
of fire increase proportionately with the frequency of over- 
heated journals, but the probability of derailments caused 
by burned off journals increased to the same degree. AAt 
the same time, the dependability of on-time freight service 
decreased as the [597] miles between hot boxes decreased. 

The “hot box” problem during the war years was pri- 
marily caused by a combination of factors: 

a) Cars were being loaded more heavily than in peace- 
time years, as shown by the following statement which 
gives revenue and non-revenue tons per loaded car for the 
years 1936 through 1950: 


b) Train speeds were increasing because of necessity and 
because of the utilization of new class “J” and “K” steam 
[598] freight locomotives. The following statement indi- 
cates the increase in average freight train speed between 
1942 and 1950; 
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c) The great demand for rolling stock kept cars rolling 
almost constantly. Cars were kept out of repair shops for 
extended periods of time. New equipment and replacement 
parts were difficult to procure. 

d) Cars were being expedited through yards with as 
little delay as possible. Maintenance and inspection forces 
were in short supply, and those available were largely in- 
experienced. All were taxed to the limit of their capabili- 
ties. 

e) Shipments of explosives and dangerous commodities 
demanded and received the most thorough kind of inspec- 
tion and created a drain on the available time of inspec- 
tion forces; this cut down on the time available for 
inspection of conventional shipments. Trains were, there- 
fore, frequently [599] delayed so that a thorough inspec- 
tion could be given all cars. 

These factors not only stimulated the hot box problem, 
but affected brake performance and all phases of equipment 
maintenance and operation. 

The dangers inherent in transporting explosives and 
dangerous articles under these conditions were grave. 

The danger of igniting carloads of incendiary bombs was 
by no means confined to defective equipment. During 1944, 
there were 13 serious fires on that portion of the Delaware 
and Hudson over which the subject movements of incen- 
diary bombs moved, resulting in a total of more than 
$83,000 in expenses. Any one of these fires could have 
triggered a chain reaction involving incendiary bombs, 
high explosives, petroleum and vulnerable structures in 
the surrounding area. A breakdown of these fires, their 
causes and their approximate cost to the Delaware and 
Hudson is given in the following table: 


Firs ox tur D&H Prorrery—1944 


Date Location Property Involved 


1-11 Oneonta, N.Y. Wooden shed $ 775.00 Short circuit 
1-13 Carbondale, Pa. Combination car 549 7,200.00 Overheated 


503 


Location Property Involved 


Sidney, N.Y. NYC box 208122 
SLSF ” 127910 
PRR ” 
Binghamton, NY D&H hopper 9257 
Wilkes-Barre, Pa. D&H caboose 35866 
Schenectady, NY 282 new ties 


Carbondale, Pa. Garage & boiler house 
plus 1-1/2 ton truck 
and industrial crane 

Central Bridge, N.Y. 9 cars “B” coal 

5 cars kerosene 
21 cars fuel oil 


Sidney, N.Y. D&H box 21272 


Jessup-Peckville, Pa. D&H gond 9159 


Windsor, Pa. PRR box 74336 21,395.98 
(rayon yarn) 

Harpursville, N.Y. Old ties and props 

Delanson, N.Y. CofGa box 41108 1,264.08 
(hay) 


Estimated cost of fire alone $83,242.92 plus 


5. Delays and Expenses Occasioned by Security Measures 
In addition to the preferential handling and movement 
afforded placarded cars, which were invariably given 
priority movement, often to the detriment of other traffic, 
these cars (and consequently all traffic) were subject to 
delay for security reasons and in the interest of cautious 
handling. The I.C.C. regulations in effect demanded that 
shipments of [601] explosives and other dangerous articles 
to be forwarded from yards and interchange points within 
48 hours after arrival. Extremely diligent inspections were 
given these shipments and to forward these cars within the 
time allotted it was often necessary to defer the inspection 
of cars which normally would have been forwarded with- 
out delay. 
LC.C. regulations applicable to explosives made neces- 
sary much extra handling. For example—— 
a) Cars of explosives could not be cut off while in 
motion. 
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b) Cars of explosives had to be coupled with care to 
avoid all unnecessary shocks. 

c) Other cars could not be cut off and allowed to 

strike cars containing explosives. 

da) In switching operations, explosive shipments could 
not be coupled to the engine without a car between. 
e) Cars of explosives could not be handled with doors 
open. 

f) Cars of explosives had to be so placed in yards or 
sidings that they were subject to as little handling as 
possible and that they were removed from all danger 
of fire. 

g) Explosive shipments could not be placed under 
bridge or alongside passenger sheds or stations. 

h) Engines could not stand opposite or near carloads 
of [602] explosives where avoidable. 

i) Carloads of explosives had to be placed near the 
middle of trains and could not be nearer than the six- 
teenth car from the engine, or caboose in service if 
next to the engine, nor the eleventh car from the rear 
end caboose, if the length of the train would permit. 
In any case, a car of explosives could not be nearer 
than the second car from the engine or caboose. 

j) Cars of explosives could not be placed in trains 
next to dead engines, loaded tank cars, wooden frame 
flat or gondola cars, or carloads of pipe, lumber, poles, 
iron, steel or similar lading subject to shifting, nor next 
to gas-burning refrigeration equipment, nor next to 
cars containing lighted heaters, stoves, or lanterns, nor 
next to cars of live stock or poultry in charge of an 
attendant, nor next to cars bearing “Dangerous” 
placards, unless the remainder of the train consisted 
only of such cars. 

Compliance with these regulations necessitated a great 
many special moves in handling cars of explosives as well 
as other dangerous articles through yards and terminals 
and in placing them in trains, at extra expense to the carrier 
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and with resultant interference to normal operations during 
a period of extremely heavy traffic volume. 

In yards, when conditions permitted, cars of incendiary 
bombs and other ammunition and explosives were switched 
to hold [603] tracks which were not used at the same time 
for other cars. At times, however, it was necessary to use a 
given track for both explosive shipments and other freight, 
and once a car of explosives had been placed on a yard 
track, all cars subsequently switched to that track had to be 
handled in the same manner as cars of explosives. In 
making up outbound trains, it was the practice to first as- 
semble cars of ordinary freight and then to pick up cars of 
explosives and place them against the other cars in the 
train, always leaving the required number of spacers be- 
tween the explosives, engine and caboose, as prescribed in 
the regulations. 

The time required to switch and handle cars of explosives 
and other dangerous articles from incoming trains and 
place them in outgoing trains was far more than that 
required to switch and handle carloads of other freight. 

As an additional security measure, 24 hour police pro- 
tection was assigned to each major yard on the line through- 
out the war, and bridge guards were posted on vulnerable 
spans as a sabotage precaution, this latter service costing 
a total of $134,627.17 in wages during the war years. 

Exam. Ries: What about paragraph 6? 

Mr. Houtanver: Yes, Your Honor. The material in No. 
6 as well as in seven we find objectionable for all of the 
reasons I have stated with respect to the other items, and 
for the additional reason that none of this proposed testi- 
mony has in any way been tied in with the shipments 
involved in this [604] litigation. 

Exam. Riss: Do you have something to say about that, 
Mr. Reilly? 

Mr. Remy: I will let you rule. 

Exam. Ries: I don’t believe I can agree with that state- 
ment and also for the other reasons that you make your 
objection, I overrule them, that’s as to six and seven. I am 
permitting paragraphs six and seven to come in as if read. 
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Mr. Hotianper: Mr. Examiner, may the record also show 
that my objection to number seven included an objection 
to the supporting Exhibit No. 13, dealing with the number 
of reportable injuries on the Delaware and Hudson in the 
fifteen-year period beginning in 1936. I can’t possibly see 
what relevancy that material has. 

Exam. Ris: I’d like to ask Mr. Miller to explain what 
this Exhibit No. 13 means. 

The Wirxess: Well, that’s a graph showing the number 
of injuries to personnel on the Delaware & Hudson, with 
lost time in excess of three days and therefore reportable to 
the Interstate Commerce Commission, and it shows it from 
the period 1936 to 1950, with the period during the war 
years given special emphasis. 

Exam. Rres: How do those injuries apply to any of these 
shipments involved? 

The Wrrsess: It merely demonstrates, Mr. Examiner, 
what [605] happens when you have a constant turnover of 
personnel, and inexperienced men. Injuries is one indica- 


tion of that. Of course, injuries are not attributable entirely 
to inexperienced personnel, but careless personnel, inexperi- 
enced personnel do have more injuries than otherwise. Dur- 
ing the war years, while we were handling these incendiary 
bombs and other dangerous articles, ammunition and ex- 
plosives, we had a great many inexperienced people on our 
railroad. 


Exam. Ries: It wouldn’t make any difference whether 
these cases involved ammunition during this period of 
time or whether it involved incendiary bombs or whether it 
involved steel bomb cases filled with Napalm gel, this ex- 
hibit would still apply, I presume. It is just a general 
exhibit for the injured personnel during the war years. 

The Wirness: It would apply because all these articles 
in our opinion are extremely dangerous. 

Exam. Ries: The basis of the objection, as I understand, 
is because this exhibit is irrelevant and immaterial in this 
proceeding. 

Have you anything to say on that? 
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Mr. McDonarp: Yes, I respectfully submit it is entirely 
relevant and material. Certainly a showing of this kind is 
relevant to a Commission consideration of what constitutes 
lawful rates during the year involved. 

Now, the graph shows on its face that during the war 
[606] years reportable injuries sky-rocketed. They were 
spectacularly higher than they were ever before or ever 
since. It tends to show the sort of thing the carriers were 
faced with in the transportation not only of the broadly 
speaking munitions class of traffic but of all military traffic, 
and certainly whatever may have been this type of situation 
during the war years, it is something that the Commission 
should consider. 

Now, I don’t for a moment argue either with the 
Examiner or anybody else that there may be room for 
plenty of argument as to the weight to be accorded, but I 
do submit just as strongly as I can that it is competent, 
material and relevant to the overall issue involved here be- 
cause it applies in part not only to the transportation of 
the particular shipments here involved, but it also applies 
to the transportation of any and all wartime material trans- 
ported during the same period, and you certainly have to 
consider how do I evaluate the reasonableness of the rates 
applicable to these particular few shipments versus all 
other shipments handled during the same period of time 
of the exact same nature versus all other military wartime 
traffic, and I respectfully submit that on that basis it is 
clearly material. 

Exam. Rms: Do you have anything more to say before 
I rule? 

Mr. Hotuanper: No, Your Honor, I rest on the objec- 

tions as I have stated. 
[607] Exam. Rirs: Well, on the theory that the exhibit 
will have to depend on the weight that is given it, Tam going 
to permit it to come into evidence, and it will be received. 
Have I overruled your objections on six and seven? 

Mr. Hotzanvrr: I think so, Your Honor, 

Exam. Riss: If not, I intend to. 
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Statement by Kenneth L. Miller (Continued) 

6. Over-the-Road Congestion and Circuitous Routing 

The possibility of traffic diversions and circuitous routing 
being necessitated by sabotage, acts of God, derailments, 
fires, explosions, etc., was ever present and only good 
fortane saw us through the years of the war with as few 
of these difficulties as we had. 

As I have already indicated, it was necessary at times 
to divert traffic away from Schenectady and through Albany 
because of difficulty encountered on the line through 
Schenectady. In other instances, it was necessary to build 
detour tracks around derailments. Had insufficient space 
between available for these detour tracks, such as in cuts or 
congested areas, or on fills, or had bridges, trestles or tun- 
nels been involved, it would have been a different picture 
indeed. 

Over-the-road congestion on the Delaware & Hudson, as 
on other railroads, was very much in evidence from 1941 
through 1946. Even in normal times, the traffic destiny 
over the road is very heavy. Although the mileage operated 
was not [608] great, we had connections with eleven Class 
I railroads im 1944, and handled an enormous volume of 
bridge line traffic. 

The following list shows the Class I Railroads with which 
we connected in 1944: 

Railroad 


Central ER. of New Jersey 
Lehigh Valley 


P. - 

New York, Ontario & Western a Transfer, Pa. 

Delaware, Lacks. & Western Binghamton, N.Y. 
Scranton, P; 

Erie Binghantoa, : N.Y. 


Jefferson Set. Pa. 
New York Central- 
Boston & Albany 


Boston & Maine 
Batland 


Na Set. 
ace ting pana s Ry.-Central Bouses Point, NY. 
Vermont 
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The comparative statement below will give an idea of 
the wartime increase in an already heavy traffic density, 
and will suggest the resultant over the road congestion : 


Total 
Revenue & 
Non-Revenue 
Tons Carried 


24,483,285 
25,872,516 


* Excluding light train movements of engines and cabooses. 


The relatively low capacity of the flat yards at our inter- 
change points demanded that trains be run frequently to 
make room in the yards for deliveries from connections. 
To further give an idea of the congestion during the war, 
the following table indicates the number of regularly as- 
signed through and local freight trains and the number of 
passenger trains operated on week days over our 846.26 
miles during the year 1944: 

[610] Through Freight Trains Per Day 
Northward Southward 


a werorer-y 


Total 


Local Freight Trains Por Day 
Total for Both Directions 


Pennsylvania Division 
Susquehanna Division 
Baratoga-Ohamplain Division 


Total 
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Passenger Trains Per Week Day 
Total for Both Directions 
12 
4 
26 
42 
Grand Total Trains, North and South Total:—111 


Add to these the additional through freight trains run 
extra each day, the Pennsylvania Division Mine Runs, and 
yard crews using main line tracks within switching limits, 
and a [611] reasonable idea of heavy traffic density and 
over-the-road congestion is apparent. 

Carloads of incendiary bombs and explosives® not only 
demanded special handling in yards, which was detrimental 
from the standpoint of congestion, but also presented a 
very real hazard to the cars with which they were mixed 
in yards and trains. One can only imagine the consequences 
of a disaster involving incendiary bombs and/or explosives 
necessitating the diversion of this volume of traffic over 
other traffic-saturated carriers. 


7. Increased Hazards Attributable to Inexperienced 
Personnel During World War II: 


On the Delaware and Hudson, as on most other US. 
Railroads, the physical qualifications and standards of 
performance demanded of employees were not as stringent 
during the war years as they had been previously. 

With military conscription and industrial demands mak- 
ing ever greater inroads on a dwindling manpower supply, 
it was necessary to resort to drastic measures to insure 
continued operation at full capacity. Therefore, the rail- 
road ranks were filled not only with a large proportion of 
inexperienced personnel, but in many cases with a some- 
what inferior grade of personnel. 

An inspection of comparative figures indicating the num- 
ber of applicants screened for employment and the number 
of employees [612] leaving service in a war year and in a 


* And other commodities placarded “Dangerous”. 
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post-war year gives some insight to the labor turnover 
problem during the war: 


Applicants Employees 
Year reened Srcctnetbenios 
1944 2,935 3,192 
1948 1,827 2,400 


Since 1953, this turnover has receded to a very low level. 

There is no way to absolutely correlate inexperience and 
ineptitude with operating risks and hazards; however, the 
additional risk involved in operating the railroad is cer- 
tainly apparent upon investigating the personnel injury 
record during the war years. 

The chart on the following page gives a graphic por- 
trayal of the tremendous increase in personal injuries to 
D.&H.R.R. employees during the years 1941 through 1945. 
Some of this increase may be charged to increased traffic, 
congestion, long working hours and the higher average age 
of wartime employees; however, most personal injuries can 
be avoided, and this phenominal increase would seem to 
point to two factors—carelessness and inexperience. In- 
experience and carelessness, of course, affect an employee’s 
job performance as directly as they affect his personal 
well being. 

Shown below is a statement of yearly system wide acci- 
dent totals including a pre-war year, two war years, and 
a post-war year; these totals include collisions, derailments, 
locomotive boiler and other locomotive accidents, and train 
service, non- [613] train service, grade crossing and mis- 
cellaneous accidents: 


Total Attendance 


The increase during the war years is readily discernible. 
While inexperienced personnel were not responsible for all 
these accidents, they were responsible for many of them 
and contributed signally to the increase during the war. 


512 


A very definite hazard existed in the form of inexperi- 
enced and poorly qualified wartime labor. 

Exam. Ris: What do you have to say with respect to 
paragraphs § and 9? 

Mr. Hortanper: I have read the first two paragraphs of 
Section 8, and they are not objectionable with the sole 
exeeption—I think perhaps he had better read that stuff, 
Your Honor. I withdraw my statement that the first two 
paragraphs are not objectionable. 

Exam. Riss: All right, will you start, Mr. Miller, reading 
at the beginning of paragraph 8 and page 25? 

Statement by Kenneth L. Miller (Continued) 


8. The Situation at Searsport, Maine: 

Searsport, Maine, is the southernmost station of the 
Bangor & Aroostoock Railroad Company and is its only 
deep water port. [614] The wooden structure dock owned 
by the Railroad was erected about 1925 and was intended 
to be used primarly for the import of coal and sulphur, and 
the export of potatoes. The dock has facilities for handling 
a maximum of two ships at a time. During the years 1944 
to 1946 there were located also at Searsport two fertilizer 
plants, three oil tanks, a coal storage plant, and the usual 
railroad facilities, including a round house and eight 
switehing tracks capable of handling about 300 rail cars. 

During the war, Searsport became a center of activity. 
Almost overnight the traffic at this point was more than 
doubled. Security regulations were put into effect and 
strictly enforced by the Army and Coast Guard. During the 
years 1944-46, more than 10,000 cars passed through the 
Searsport yard on Government bills of lading labeled “Ex- 
plosives” or “incendiary bombs”, and placarded “Explo- 
sives” or “dangerous”. 

Not only was the Bangor & Aroostook faced with han- 
dling at least double its normal traffic, but commodities 
which required more careful handling than a carload of 
resh eggs. It had no way of knowing whether the cars con- 
tained bombs, incendiaries or other types of ammunition; 
they only knew that the cars were placarded “Explosives” 
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or “Dangerous” and required special handling. With 300 
cars of explosives in the yard, they had to operate with 
unusual cuation and dispatch, for as far as they could know 
one mistake could mean the end of Searsport and all of its 
1,500 inhabitants, as well as the dock and rail [615] facil- 
ities. 

Because explosives were involved, very accurate records 
had to be kept to ensure that the shipments were intact. 
For example, if a bomb or incendiary were found to be de- 
fective it would be removed from the car and shipped back. 
Their records had to show what happened to this bomb. 
Record keeping was further magnified because they had to 
make six copies of all Government way bills instead of the 
normal three. 

In addition, because of the urgency of the cargo, the ex- 
plosives were released before the bills of lading arrived. 
This meant that when the bills of lading did arrive they had 
to go back through their records and match them up with 
their freight bills. As a consequence of the added traffic 
and its nature, they had to increase their office force more 
than threefold. 

Their yard force likewise was increased threefold in 
order to handle this additional wartime traffic. The fact 
that over 70% of this traffic was labeled ‘‘Explosives”’ or 
“dangerous” added to the burden. They were all unaccus- 
tomed to handling explosives, and many of their men were 
inexperienced in railroading generally. Switching room was 
at a premium. On several occasions the Searsport yard was 
filled to capacity, along with every available siding to and 
including Northern Maine Junction, a distance of twenty- 
nine miles. The congestion, along with the necessity of 
proper classification, meant that there were [616] numer- 
ous and unusual switching moves. 

Because explosives and other dangerous articles were in- 
volved, it also meant that the moves were painfully slow. 
There had to be a buffer car between the steam engines and 
each car labeled “explosives” or “dangerous”. Also, the 
cars had to come to a full stop before a brakeman was al- 
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Jowed to pull the pin. This was necessary in order to keep 
the cars from coming together with too great an impact. 

The importance of classification added greatly to the 
operating problems. For example, a ship might take only 
a particular type of explosive, incendiary bomb, etc., yet 
shipments would come into Searsport with several different 
types intermingled in a trainload. Consequently cars carry- 
ing the particular type needed would have to be segregated 
and switched out for loading. 

If there was not enough of the type needed to complete a 
shipload, they would have to wait for a special train, or if 
cars containing this type were stored along the route, they 
would have to be switched out and brought into Searsport. 

- Another example illustrating the importance of classifica- 
tion is when a ship would load several different types of 
explosives, bombs, etc., in a particular manner, i.e., 1,000-Ib. 
bombs in the bottom of the hold, 500-1b. bombs in the mid- 
dle, and 100-Ib. bombs on top. This, of course, involved 
extra switching. 


[617] If a ship were delayed the problem of congestion 
was greatly magnified. On occasion the Bangor & Aroo- 
stook had to dig out certain cars loaded with explosives 
from several different sidings and reroute them back to 
Boston, Mass., for export because of a last minute decision 
that a ship would not dock at Searsport. 


9. Transit 

In concluding this statement, I want to call attention to 
the fact that as the transportation documents themselves 
show, a number of the 98 shipments involved in Docket 
32132 were accorded transit privileges. As the report of 
the Commission—— 

Mr. Hoxtaxven: We object to this report, Your Honor. 
This again, I think, is another attempt to bring in a War 
Materials Reparation case which has no appropriate place 
in this proceeding. 

Mr. McDoxatp: I have no objection to the deletion of 
that from the proceeding if that is important. We will pick 
it up at the words—— 


515 


Mr. Hotuanver: I object to the entire sentence unless he 
is ready to testify that this is his independent knowledge. 

Mr. McDowatp: I have no objection to his testing the 
witness in that respect, Mr. Examiner. 

Exam. Ries: All right, you may do so. If you want to, 
ask him—— 

Mr. McDonatp: No, I said I have no objection to his 
testing [618] the witness if he thinks it necessary for him 
to do so. The witness is prepared to make a statement. If 
he thinks there is anything wrong with it, it is his preroga- 
tive I think to test the witness. 

Do we understand, Mr. Examiner, the witness may con- 
tinue reading or have the balance copied in, beginning with 
the words roughly four lines from the bottom, “... every 
transit shipment received a minimum of two extra terminal 
handlings, ...” 

Exam. Ries: In that case, the first part of the sentence, 
starting with the words “As the report” down to the word 
“indicates” will go out. 

Mr. McDonatp: Yes, sir. 

Mr. Houuanver: Now, I understand I may ask the wit- 
ness a question on this. 

Exam. Ries: No, my understanding is that he is going 
to read the rest of this statement and then you were going 
to be able to ask him questions. 


Statement by Kenneth L. Miller (Continued) 

... every transit shipment received a minimum of two 

extra terminal handlings, namely, those into and out of the 
transit point and consequently every such extra handling 
added to the over-all operating difficulties which I have 
discussed, in other words, the railroads had to face these 
difficulties at origin and destination at least twice in the 
case of every transited shipment. 
[619] Exam. Rs: On your cross-examination, you are 
going to be able to question him on that statement as well as 
any statement he has read or else I have permitted to be 
copied in as read. 
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Mr. McDonatp: Do you have anything else you want to 
add to your statement at this time, Mr. Miller? 

Exam. Ris: Well, I don’t want to permit the witness to 
answer that way. If you have a particular question you 
want to ask him, Ill permit that. That’s too broad a leeway. 
I have bent over backwards to let this statement in now. 

Mr. McDowatp: Far be it from me to quarrel with you, 
sir. 
Exam. Rms: Against the objections of the Government. 
You may cross-examine, Mr. Hollander. 


Cross-EXAMINATION 


By Mr. Hotianper: 

Q. In the last sentence you read, as modified, Mr. Miller, 
where you refer to “every transit shipment”, was it your 
intention to refer to any or all of the shipments involved 
in this litigation? 

A. Any of the 98 shipments which were accorded transit 
shipments. 

Mr. McDowatp: I am sorry, “any”? 

Exam. Res: Any of the 98 cars which were accorded 
transit shipment. 

Mr. Hottasper: Would you know whether any were ac- 
corded transit shipment? 

{620] Exam. Ris: Yes, there were. 


By Mr. Hotianper: 

Q. Could you tell me how many, Mr. Miller? 

A. No. I can’t. 

Q. How do you know? 

A. Ihave been so informed by other railroads and I have 
seen way bills at the time which indicated that these ship- 
ments going into Searsport did receive transit privileges. 

Mr. Hottanxpez: I respectfully submit that the statement 
itself is objectionable, based purely on hearsay, something 
someone told him, and again we have way bills as a basis 
for information where none of the way bills are before us 
for identification or information. That is a statement based 
on information received from other railroad sources as 
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well as unidentified and admitted way bills. This should be 
stricken. 

Mr. McDonatp: One moment, Mr. Examiner. 

Exam. Ris: Yes? 

Mr. McDonarp: As a matter of fact, Mr. Miller, didn’t I 
last night show you photostat copies of documents which 
I informed you had been introduced in evidence at this 
proceeding? 

Mr. Hotianpver: This is highly objectionable unless he is 
going to refer to it and identify it. This is going to un- 
manageable limits, I suggest. 

Mr. McDonatp: I respectfully suggest that it isn’t. It is 
ridiculous to suggest there isn’t evidence with respect to 
this. It is ridiculous to have to listen to that line of 
[621] testimony. We know of these shipments, certain of 
these were transited. 

Exam. Ries: That is what appears as a little surprising 
to me. I have been hearing about these transited shipments 
for some time. 

Mr. Hottanver: This witness is basing his knowledge on 
information he received from other railroads as well as 
some other way bills. That’s the source of his information. 

Exam. Rs: I realize that this is the source of the testi- 
mony, Mr. Hollander, but I don’t see how that’s objection- 
able from him, testifying to the fact that there were tran- 
sited shipments here, coming on his railroad. 

Mr. Hoxtanver: I respectfully suggest, Your Honor, 
that someone reading over this report at some later date 
would undoubtedly be misled into believing that he is 
testifying on the basis of personal knowledge and contact 
with these transit shipments. 

Tn fact, he is not. He is basing his testimony on hearsay 
and unidentifiable way bills. 

Exam. Ries: Let me ask you, are you expecting any wit- 
ness that would testify as to whether or not there was a 
transited shipment known to have been there at the time the 
shipment was in transit? Is that the only way he can 
testify about itt Would that be the direct knowledge that 
you are requiring? 
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Mr. Hotianner: No, I think it is a simple enough matter, 
[622] if his testimony is based on certain records which 
allegedly have already been introduced into the record, for 
us to find out what those records are or what the evidence 
is, and let us tie it down so we will know what we are 
talking about. 

Exam. Ries: The Examiner knows and the Commission 
knows that each of these shipments or any shipment, for 
that matter, must move on a way bill, and when he says 
that he knows it from the way bill, I don’t think that the 
way bill necessarily has to be in evidence to know that 
particular fact. 

I will overrule your objection. 


By Mr. Hotrasper: 

Q. Mr. Miller, m your direct statement, page 26, you 
make the statement that the Bangor and Aroostook had no 
way of knowing whether the cars contained bombs, incen- 
diaries or other types of ammunition. 

A. Well, that—— 


Q Let me ask my question. 
A. Pardon me. 


Q. Isn’t there any record at all which is furnished to the 
carrier which would enable them to determine the con- 
tents? 

A. The destination agent has the way bills from which he 
prepares the freight bills, but your yard force gets rid of 
those way bills, sends them in to the agent very promptly, 
and in making their switch list it is not always customary 
to list on the switch list each and every commodity. 

Q. You mean the yard force does know what the contents 
are, [623] but they send on these way bills, which impart 
this information to them, on to some other operating section 
of the railroad? 

A. That is correct. 

Q. So the railroad—— 

Mr. Tuomas: Did the witness finish his answer to the 
question? It sounded as if he was interrupted. 
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Mr. McDowatp: Were you through with your answer? I 
am sure Mr. Hollander didn’t mean to interrupt you and 
you can continue your entire answer. 

The Wirness: I wasn’t—— 

Mr. McDonatp: Do you want the question and the por- 
tion of your answer that you did give read back to you? 

The Wrrness: Yes, if you please. 

(Record read back.) 

The Wirness: So that by and large all I would have 
to go by are the placards on the cars, and I think you ought 
to appreciate the fact that there was an accumulation, a 
congestion, if you please, in Searsport and documents— 
shipping docaments—couldn’t be kept on hand an indefinite 
period of time, and only the cars themselves were available 
for the most part for the Yard Master and his switch crews, 
and such designation as the cars carried in the way of 
placards. 

Mr. McDonatp: Was it unusual for any of the switch 

Dills to list the contents? Was it unusual? 
[624] A. I’m afraid I can’t answer that authoritatively. 
Tf you want to get down to the finite detail on it, we will 
have to bring the Bangor and Aroostook representative 
here to answer your question. 

I can speak about the handling of switch lists in general, 
if you want to hear about it. 

Q. Even though it was, I think you said, not always 
customary to retain a listing of the contents on the switch 
bill, so that I presume the yard force was not aware of the 
contents, was some other operating section of the Bangor 
and Aroostook aware of the contents? 

A. Yes. 

Q. In other words, when you say in your statement that 
“it?—referring to the Bangor and Aroostook—had no 
way of knowing whether the cars contained bombs, in- 
cendiaries or other types of ammunition, what you really 
mean is that the yard force, after preparing a switch bill 
which did not specifically list the contents, was unaware 
of the contents and that prior to the listing of the switch 
bill they were aware of the contents, and that even after 
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their preparation of a perhaps incomplete switch bill, fol- 
lowing their usual practice, some other sections of the 
Bangor and Aroostook were aware of the contents? 

A. I would subscribe to that. 

Q. Let me— 

Exam. Riss: Let him finish. 
[625] The Wrrvess: I would say that the yard force and 
the switch crews, generally speaking, in any yard, including 
Searsport, worked with the switches. 


By Mr. Hotircer: 

Q. Your statement also points out that because ex- 
plosives were involved, very accurate records—this is the 
beginning of the first full paragraph on page 26—‘‘Very 
accurate records had to be kept to ensure that the shipments 
were intact’’, and then you point out that if a bomb or 
incendiary were found to be defective, it would be removed 
from the car. Who, to your knowledge, would perform this 
removal operation? 

A. The consignee. ; 

Q. This has reference, then, to a defect found at destina- 
tion? 

A. That is correct. 

Q. Would, then, this detailed record-keeping procedure 
be entailed with respect to defects found by the consignee 
at destination? 

A. Well, I am not sure I understand your question. 

Q. Would this further record-keeping by the railroad 
be required by the railroad with respect to the defects found 
be the consignee at the destination? 

A. Of course. 

Q. In view of your connection with these shipments in 
1944, are you able to tell us whether defects were ever noted 
by consignee at destination with respect to the materials 
involved [626] or shipped in the present litigation, that is, 
the steel bomb body cases filled with Napalm gel without 
bursters or fuses? 

Mr. McDoxatp: Mr. Examiner, I think we ought to ob- 
ject to that question. I don’t think anybody has shown any 
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place in the whole record that anybody knew in 1944 that 
there was a commodity which was not in effect an incen- 
diary bomb as such, and he is now asking the witness a 
question of keeping records with respect to a commodity 
that is now being particularly identified in considerable 
detail, and it took practically this preceeding or the prior 
court proceeding to do so, and it seems to me that is highly 
technical and it is almost impossible for anybody to reason- 
ably be expected to know or answer. 

Mr. Hotuanver: Mr. Examiner, he has testified simply 
that upon ascertaining certain defects at destination, cer- 
tain elaborate record-keeping processes were set in motion. 
All I am trying to find out is whether to his knowledge they 
set in motion any of this elaborate record-keeping on any 
of the items involved in this litigation. I think it is perfectly 
admissible cross. 

Exam. Ris: I don’t quite get your point, except that 
in the question he asked he used this description that he 
uses all the time. 

Mr. McDonap: That is right. 

[627] Exam. Ries: The area bomb bodies with Napalm 
gel, is that what you are objecting to? 

Mr. McDonaup: Yes. He is asking this witness if he kept 
a record with particular regard to a commodity so de- 
scribed, in fact. That is what it amounts to. 

Exam. Riss: Are you willing to delete that part? 

Mr. McDonatp: Yes, it refers to the items referred to 
in this litigation, I’d be glad to, Your Honor. 

Exam. Res: All right, do you understand the question, 
Mr. Miller? 

The Witness: I understand the question. I have been 
informed by a representative of the Bangor and Aroostook 
Railroad who was in a position to know that there were 
defective incendiary bombs or the items involved in this 


litigation. 


By Mr. Hotiinorr: 
Q. When did you get this information from the repre- 
sentative of Bangor and Aroostook? 
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A. I would say two or three meetings were held at which 
the Bangor and Aroostook man was present, during the 
past three months. 

Q. Where were these meetings held? 

A. Let’s see, I think all of them were held in New York. 

Q. Are you able to pinpoint the dates of the last two or 
three meetings? 

Mr. McDonatp: That’s really, Mr. Examiner—I object 

to that. That’s only time wasting. 
[628] Mr. Hottanper: We may seriously consider the 
possibility of calling this other gentleman whose name has 
not yet been given to me, but that will be my next question, 
the name of the representative of Bangor and Aroostook 
who at these meetings gave you this information with res- 
pect to these items and litigation. 


By Mr. Hoiianver: 

Q. What is that gentleman’s name? 

Mr. Remy: Do you have your file with you, Mr. Miller? 

The Wrrsess: I’m sorry. I didn’t bring it. I have—I 
may have it. 

Mr. Remy: Let me get it. 

Mr. Hortaxver: While they are looking for that, could 
you give me any idea as to how many such incidents or 
instances of defective items involved in this litigation the 
gentleman from Bangor and Aroostook reported to you? 
Was it a handful or a hundred? 

A. I couldn’t be precise about that. 


By Mr. Hotuaxper: 

Q. You couldn’t be sure whether it was one or a 
thousand? 

A. I know it was more than one. 

Q. But you are not sure whether it was less than a 
hundred or more than one hundred? 

A. I am not sure. 

Mr. McDonap: We’re not sure ourselves, Mr. Miller, but 
Mr. Houston suggests that it may have been a Mr. Knox. 
[629] Mr. Horranper: This I find highly objectionable. 
I am asking the witness a question. 
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Exam. Rus: Yes, I think that is objectionable. 

Mr. Houtanper: For him to suggest the answer to the 
witness. 

Exam. Rs: This witness is under examination. I don’t 
like you to suggest things like that. 

Mr. McDonaup: I am sorry. It never occurred to me. 

Exam. Ris: This man can answer this question. 

The Wrrness: I am sure I can. 

Exam. Ris: I don’t like that at all. 

Mr. McDowatp: I assure you cincerely that I didn’t 
think there was anything wrong about it, and I apologize, 
Mr. Examiner, but on my word of honor, I was just trying 
to expedite what seemed to me to be a long time to get a 
name. 

The Wrrness: Mr. McDonald is right, his name is Alvin 
S. Knox, and he is Terminal Agent at the Bangor and 
Aroostook at Searsport. 


By Mr. Houanpee: 

Q. With the aid of those records, would you be able to 
give us the dates of these meetings in New York? 

A. Iam sorry, I haven’t got that. 

Q. All you can tell is that it was within the last two or 
three months? 

A. Yes, that is as definite as I can be about it. I think it 
was—l know—— 

Mr. Remy: Mr. Miller, you attended quite a few meet- 
ings [630] during the course of a month? 

The Wrrwess: The business of a business-man is attend- 
ing meetings. 

Mr. Hotzanper: I don’t think you have offered the wit- 
ness for redirect, Mr. Examiner? 

Exam. Russ: No, I have not. 

Mr. Remy: I submit, Your Honor—— 

Exam. Rms: I am going to overrule your objection. 
I am going to permit him to ask this man about this meet- 
ing, if he can find out. I think if he doesn’t know, he can 
say approximately. Apparently he doesn’t know, but you 
will have a chance to ask him further questions. 
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If you don’t know the date of the meetings, just say you 
don’t know. 
The Wirness: I don’t know the exact dates of the meet- 
ings. 
By Mr. Hotnaxpee: 


Q. There were two or three meetings? 

A. Yes. 

Q. Did each of these meetings deal expressly with this 
litigation? 

A. Yes. 

Q. And only this litigation? 

A. That is right. 

Q. And you had no other meetings with respect to this 
litigation other than these two or three within the past two 
or three months? 

[631] Exam. Ris: Well, now, Mr. Hollander, this is 
wholly immaterial, this whole thing. 

Mr. Hortaxpze: I am trying to pinpoint it. 

Exam. Ries: You have pinpointed it. You know the name 


of the man. If you want to subpoena him, o.k. 

Mr. Horzaxpze: I have no further questions of this wit- 
ness. 

Exam. Rus: Is there any redirect? 

Mr. McDowatp: Just a second, Mr. Examiner. 

Exam. Ries: Off the record. 


(Discussion off the record.) 

Exam. Ris: Back on the record again. 

Mr. McDowatp: We have no further questions on re- 
direct, Mr. Examiner. 

Exam Rus: I guess you are exezsed, Mr. Miller. 

Mr. McDonatp: Do I understand that your prior ruling 
admitted the exhibit? 

Exam. Ris: Yes. Exhibit 13 has been admitted in evi- 
dence. 

(Exhibit No. 13, Witness Miller, was received in evi- 
dence.) 

Mr. Remiy: Mr. Examiner, may Mr. Miller and I be 
excused from here? 
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Exam. Rms: Yes, you may. 

Mr. Remty: Thank you, sir. 

(Witness excused.) 

Mr. Tuomas: Mr. Willins, will you take the stand again, 
please? 


[682] O. F. Wiurys was recalled to the stand, and having 
been previously duly sworn, further testified as follows: 

Exam. Ries: You have previously been sworn in this 
proceeding, haven’t you, Mr. Willins? 

The Wirness: Yes. 

Exam. Ries: You are the same Mr. Willins who testified 
here yesterday? 

The Witness: Yes, sir. 

Exam. Ries: All right. 

REDIRECT EXAMINATION. 
By Mr. Tomas: 

Q. Mr. Willins, in the course of your testimony, there 
was a reference to certain way bills. Do you have the same 
way bills that you had yesterday at that time? 

‘A. Yes, I do. 

Q. Could I have those, please? Are those copies of way 
bills? 

A. Yes. 

Mr. Tuomas: Mr. Examiner, I ask that these be—they 
are not clipped together at present but we will clip them 
together—be identified as carriers’ Exhibit No. 14. 

Exam. Ris: Mark them for identification as Exhibit No. 
14. 

(Defendants’ Exhibit No. 14, Witness Willins, was 
marked for identification.) 

Mr. Tuomas: May the record show just for identification 
purposes that the stamp marking on the bills has been 
placed [633] on the reserve side of the top bill, which is 
freight bill No. WV —The ‘““W” is slightly obscured — 
4284874. 

We were asked yesterday, Mr. Examiner, to check these 
way bills against the list of bills of lading of shipments 
directly involved in the case, to see to what extent we 
could find that they corresponded. We have found one bill of 
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lading which for convenience I placed on top. This is the 
one that has this stamp which directly corresponds with 
the bill of lading on the shipments—— 

Mr. Hottanper: Do you mean one way bill that corre- 
sponds with one bill? 

Mr. Tuomas: Excuse me, these are way bills—I casually 
sometimes refer to them as bills of lading. These that I 
hold in my hand, Exhibit No. 14, are copies of freight way 
bills, not bills of lading, and we find that this top way bill 
here, the one with the number 4284874 directly corresponds 
with, I believe, the first bill of lading in Exhibit No. 2, 
which is the Seaboard case. 

Exam. Ris: That’s the only way bill in that document 
that corresponds to any other bills of lading? Is that what 
you are trying to say? 

Mr. Tsomas: Yes, it’s the only one we found that corre- 
sponds with any of the others directly in these proceedings, 
if you look at the ones in these proceedings. The re- 
mainder—— 

Mr. Hottaxver: I object to all of the others. Naturally, 
I [634] have to object to all of the others except that one. 

Exam. Ries: All right. 

Mr. Tuomas: I am not sure what he is objecting to. 

Exam. Ries: He is objecting to these way bills coming 
into evidence. 

Mr. Tuomas: We are offering these way bills in evidence 
at the instigation and initial idea of the Government itself. 

Exam. Ries: I understand that. 

Mr. Tuomas: Initially we thought it was unnecessary to 
offer these way bills, but there was so much discussion 
about it apparently, about its apparent importance to the 
Government, and so much emphasis placed by the Govern- 
ment upon them that we want there to be no question what- 
soever of the nature of the documents that Mr. Willins re- 
ferred to, and the nature of what these way bills are, and 
for that reason—— 

Exam. Ris: The trouble is, Mr. Thomas, those way bills 
now that you are offering here have nothing to do with the 
movements in question, do they, except the one? 
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Mr. Tuomas: The first one directly does. The remainder 
are other shipments from the same source of Ladora in the 
same general area of time, and they are the ones that 
Mr.—this whole group is the group of way bills that Mr. 
Willins referred to in the course of his testimony, and that 
Mr. Hollander raised such an argument about, and we just 
don’t want there to be any doubt whatsover that we are 
tendering—and we think it should [635] be received into 
evidence, the tender of this exhibit. It is important. It 
was—it became of increasing importance as the discussion 
went on. We had not initially intended to offer these, but 
these are the background bills and we just want to be sure 
that the facts and circumstances about this matter are 
fully laid before the Commission. 

Exam. Ries: Mr. Hollander, do you have anything to say 
here? 

Mr. Hotzanper: I don’t want to prolong this by saying 
anything else. I hope I made my position clear. I thought 
his testimony was based on way bills relating to this case, 
so I wanted to get them in the record. Now, it turns out 
his testimony is based on one way bill relating to this case 
and perhaps a hundred which do not. 

Exam. Ries: I realize that, but I also realize that this 
has been done first at the instance of your objection or 
statement yesterday, and my urging upon the railroads to 
make this search with respect to these way bills, and I am 
inclined to think that—of course, I don’t know how much 
weight they will have, if any—I don’t know that they will 
have any, because the bills of lading which I stated yester- 
day are the thing that is going to control. 

Mr. Hottanver: May I respectfully interrupt, sir? These 
way bills are, I think, as is obvious, in no way connected 
with the bills of lading in this litigation. 

Exam. Rres: That is right. 

[636] Mr. Hotzanver: I don’t see what materiality they 
have, any more than way bills for oranges or apples in New 
York. 

Mr. Tuomas: These are way bills of shipments of incen- 

diary bombs from Ladora at this time, and the importance 
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of this matter is such that we just don’t want to take any 
chance with the features of what is frequently raised, much 
to our surprise, on points of evidence, and it is more, 
frankly at this point, Mr. Examiner, more than just meet- 
ing a trivial technicality or technical kind of objection that 
Mr. Hollander raised initially. 

These are the background way bills, showing the nature 
of the kind of shipments and the nature of the kind of 
handling for shipments moving at the same general time, 
inclading the one which, as comparison with the rest will 
show, is of the same general nature. 

Exam. Ris: I know, but we have the bills of lading of all 
these shipments n—— 

Mr. Tuomas: Not of these, sir. 

Exam. Ries: No, not of these because these aren’t in- 
volved in this case. 

Mr. Tuomas: Only of the first one here. 

Exam. Ris: But outside of that, they are not involved 
in this case. 

Mr. Txomas: They are involved, but not directly. 

Exam. Ris: I don’t see how they are involved. 

Mr. Tuomas: They are involved because they are move- 
ments of [637] of the same kind of commodity. 

Exam. Rus: If that is what you want to call involved, but 
I don’t call that involved. 

Mr. Tuomas: I was distinguishing between ‘‘involved”’ 
and ‘‘directly involved’’. 

Exam. Ris: Of course, the exhibit has been offered, and 
it will be taken into the docket since it has been offered, 
unless you withdraw it. 

Mr. Toomas: No. 

Exam. Rus: But I am not accepting it in evidence. If 
the Commission wants to overrule that ruling, they will 
have the opportunity to do it. 

Mr. Tuomas: Did I understand that your ruling was it 
would not be received in evidence? 

Exam. Res: I am not receiving it in evidence. However, 
I am saying that you have offered the exhibit. Now, if you 
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wish to withdraw it, it will not—there will no longer be 
an exhibit No. 14. 

Mr. Tuomas: I don’t wish to withdraw it. 

Exam. Ris: If you do not withdraw it, under our Rules 
of Practice, there will still be an Exhibit No. 14, which will 
be that document. 

Mr. Tuomas: I don’t wish to withdraw. 

Exam. Ries: And therefore, if the Commission wishes to 
overrule me, the document will still be there. You under- 
stand that, [638] under our Rules of Practice, but as far 
as my ruling goes now, I am refusing to receive it in evi- 
dence, except I might amend that, except the first bill, way 
bill, that you have there which does apply to a bill of lading 
involved in this proceeding. 

Mr. Tuomas: Yes. 

That being the ruling, Mr. Examiner, then may I ask 
permission temporarily, not to withdraw the offer of the ex- 
hibit but physically to have possession of the way bills 
again for the purpose of making a copy so we can give 
copies to the Government and bind together, staple to- 
gether, the documents that are here? 

Mr. Hortaner: We are not interested in copies of way 
bills having nothing to do, as we see it, with these shipments, 
so if that is the sole purpose of withdrawing it, I will be 
glad to accommodate counsel. 

Mr. THomas: There is a second purpose. We want copies 
ourselves. These are the copies Mr. Willins had. 

Exam. Ries: In other words, you have to make copies 
of them. 

Mr. Tuomas: We will make copies for both sides. I will 
tender them to the Government and they can turn it down 
if they don’t want to see it. 

Exam. Ries: I guess that’s what you will have to do. 
You will be permitted to do that. 

Mr. Taomas: Thank you. 

[639] Exam. Ris: Is there anything further of Mr. Wil- 
lins? 

Mr. Tuomas: No, no. I think we are concluded, Mr. Wil- 
lins. 
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Exam. Riss: I don’t think there was any testimony of 
Mr. Willins taken here, no questions asked. eat 

Mr. Tuomas: That is right. ge 

Exam. Riss: Was there anything—— 

Mr. Hortanver: No, Your Honor, if I remember cor- 
rectly, I waived —— 

Exam. Rms: You are excused then, Mr. Willins. 

Mr. Tuomas: My understanding is that his testimony is 
in the record yesterday. 

Exam. Ris: Oh, yes. I am talking about his testimony 
today. He didn’t testify. 

Mr. Txomas: No, all he answered—— 

Mr. Hortaxer: I don’t think, maybe you have ruled—I 
objected to his testimony to the extent that it relied on way 
bills not associated with or correlated with the bills of lad- 
ing which are involved in this ligigation. I don’t know if 
you ruled on that yesterday. 

Mr. Tuomas: My recollection was that there was a rul- 
ing on that. Mr. Willin’s testimony covered both—I know 
there was one involved directly in the Seaboard and the 
handling along with that of other shipments. This was 
handled the same way as other shipments. 

Exam. Rus: I recall Mr. Willins also testified that he had 
[640] personal knowledge, he gained this information from 
personal knowledge also. 

Mr. Tuomas: That is right. 

Exam. Rs: Isn’t that true, Mr. Hollander? 

Mr. Hottaxee: His last series of answers to my ques- 
tions, Your Honor, if I remember correctly, was based ex- 
clusively on a stack of way bills that he pointed to on his 
desk. 

Mr. Tuomas: That wasn’t my understanding. 

Mr. Hottaxver: May I respectfully have a ruling from 
the bench to the effect that to the extent his testimony was 
in fact based exclusively on way bills which you have now 
excluded, to that extent his testimony be stricken? I think 
that’s a fair question. I think that’s a fair request. I think 
it would necessarily follow. 
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Exam. Ris: Well, I think that’s going to be very bad. I 
don’t know how you are going to determine—— 

Mr. McDonatp: Physically impossible, I would think. 

Exam. Ris: Yes, I think that is impossible. I think I 
will do this: Overrule your objection and let his testimony 
come in, because I am sure he testified he had personal 
knowledge besides these way bills. That will clear it up, 
and you can have your exception. 

Mr. THomas: We have one more witness that I’d like to 
call. 

Exam. Ries: Well, it’s ten minutes to five. If you have 
another witness, I’m afraid that he is going to take us on 
[641] into six o’clock. 

Off the record. 

(Discussion off the record.) 

Exam. Ries: Back on the record, again. 

We will stand adjourned until nine fifteen o’clock tomor- 
row morning. 

(Whereupon, at four fifty o’clock p.m., the hearing in the 
above-entitled matter was adjourned until nine fifteen 
o’clock a.m. on Friday, October 2, 1958.) 
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(642] Besrors rae Dyrerstars Commerce Commission 
Docket No. 32130 


In the Matter of: 
Unrrep States or AMERICA, 
v. 
Western Pactrric Ramroap Company 


Docket No. 32131 
Ustrep States or AMERICA, 


v. 
Seasoarp Arm Luxe Ramroap Company 


Docket 32132 


Ustrep States or AMERICA, 
v. 
Baxcor axp Aroostook Ramroap Company 


Hearing Room F, Interstate Commerce Commission, 
Washington, D. C. 
Fray, October 3, 1958 


The above-entitled matter was resumed for hearing, 
pursuant to recess, at 9:15 a.m., 


Berore: Ricuarp S. Ries, Examiner 


APPEARANCES: 
(As heretofore noted) 


[643] Proceepixcs 


Exam. Ries: The hearing will come to order. 

First, let me say that at the close of the hearing last 
evening, the reporter at that time gave me some doubt, 
although I don’t think it is true, as a matter of fact, but 
she at least gave me some doubt in my mind as to whether 
we were actually on the record at the time I received Ex- 
hibit No. 13. 
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She indicated that maybe she was not on the record at 
that time. So in order to clear up that situation, I want to 
say on the record that I did receive Exhibit No. 13 which 
was offered. 

There was objection to it by the government and I over- 
ruled that objection and did receive Exhibit No. 13, in the 
record. 

Are you ready to proceed, Mr. Thomas, or Mr. McDonald, 
whoever has the next witness? 

Mr. McDonatp: Yes, Mr. Examiner. There seems to be 
a little doubt from our standpoint that something was not 
entirely satisfactory yesterday afternoon with respect to 
the Searsport phase of Mr. Miller’s testimony, and he is 
persuaded, in what I would think a minor respect, he was 
slightly incorrect in his statement. 

We would like an opportunity to recall him at the moment 
to correct that so that there is no possibility of an error 
on the record and that you do have the facts. 


[644] Kenwers E. Mier, was recalled as a witness, and, 
having been previously duly sworn, was further examined 
and testified further as follows: 

Exam. Ries: You are the same Kenneth E. Miller who 
was on the stand yesterday? 

The Wrrness: Yes, sir. 

Exam. Ries: And youwere placed under oath at that 
time, were you not? 

The Wirness: Yes, sir. 

Exam. Ries: Very well. 


Direct EXAMINATION. 
By Mr. McDonatp: 

Q. Mr. Miller, after you left the stand yesterday, did 
you give further consideration to your testimony with 
respect to Searsport? 

A. Yes, I did. 

Q. As a result of that did you conclude that there was 
some phase that you wanted to correct or clarify? 

A. That is right. 
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Q. Will you proceed to do so at this time? 

A. I was asked some questions yesterday with respect to 
a number of defective bombs or incendiaries and I could 
not be very specific about them. 

I was also asked about the portion of my testimony 

dealing with the switch list that are furnished the yard 
conductors for use in switching cars in the yard. 
[645] I said in regard to that that it would be most un- 
usual to have the switch list show in each and every 
instance whether or not a car was explosive or dangerous 
or anything else. 

So I felt that I had better talk with Mr. Knox about it 
and see if he could be more specific so that I could give it to 
counsel for what it is worth. 

Mr. M. Horzaxper: Mr. Examiner, I am going to object 
to this testimony because apparently this is going to consti- 
tate a summary of what Mr. Knox has more recently told 
Mr. Miller. This will be at complete variance with what 
Mr. Knox purportedly told Mr. Miller at some earlier date 
on the basis of which he was examined on direct and 
eross. 

I think if any additional clarification is necessary the 
carriers should call Mr. Knox. 

Mr. McDoxaup: Mr. Examiner, might I put that this 
way: 

With your indulgence and Mr. Hollander’s, I am sure 
that whatever Mr. Miller wants to say he has practically 
finished right now. I suggest that Mr. Hollander wait until 
the statement is completed. 

I state to you now that Mr. Hollander has the preroga- 
tive to object to the testimony. It seems foolish to me that 
we should be required to have Mr. Knox down here, but I 
do say again in all sincerity that if necessary Mr. Knox 
will be down here on Monday morning and will testify 
completely as to [646] the Searsport situation, practically 
word for word as Mr. Miller did. 

It is all right with me. 

Exam. Ris: As I understood your statement, Mr. 
McDonald, when you prefaced your remarks prior to Mr. 
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Miller resuming the stand this morning, You said that it 
was for the purpose of some correction in his statement. 

Mr. McDonatp: That is correct. 

Exam. Ries: Now I understand you are saying that the 
statement, or even if Mr. Knox was called, he would say 
the same thing that Mr. Miller did. 

I can’t quite understand what correction is being made. 

Mr. McDonatp: I perhaps have not been too clear. What 
I mean, Mr. Examiner, is this: 

If Mr. Knox has to come down here and take the stand, 
his testimony will be substantially that given by Mr. Miller 
already as he now proposes to correct it. That is all. 

Exam. Ries: Oh, as he now proposes to correct it? 

Mr. McDonaxp: Yes. 

Mr. M. Hotianver: Mr. Examiner, as I remember yester- 
day’s testimony, nothing that Mr. Miller testified to with 
respect to switch bills, the subject he now intends to cover, 
was based in any part on representations made to him by 
Mr. Knox. 

Yesterday’s testimony by Mr. Miller concerning switch 
[647] bills, as I remember, was based on his own personal 
participation and knowledge. 

Mr. Knox got into the picture on this thoroughly unre- 
lated question as to the discovery of defects in certain ship- 
ments at destinations. 

Exam. Riss: That is as I recall it. I don’t recall anything 
with respect to switchbills grew out of this meeting that he 
had with Mr. Knox. 

Mr. M. Hottanver: Now he wants to revise his testimony 
as to switch bills based on some conversation he had ap- 
parently with Mr. Knox last night or this morning. 

Exam. Ris: Be that as it may, I agree with you, Mr. 
Hollander, but I do want the facts here. 

Now, if you are of the opinion that the testimony you 
gave on the switch bills was wrong and you are trying to 
correct that, that is something else. 

Now, I don’t know how Mr. Knox comes into that picture 
at all. 
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Mr. McDoxatp: I think I agree with you and Mr. Hol- 
lander, Mr. Examiner, with respect to the comment on 
switch lists, and I have no objection, if you choose too, or 
if Mr. Hollander wants to have the switch lists statement, 
the reference that Mr. Miller has now made, withdrawn and 
that his correction testimony be related to the defective 
bomb aspect which is what I consider the only real thing 
that needs any further [648] comment from a possible cor- 
rective standpoint. 

Exam. Riss: In other words, now as I understand it, 
you are suggesting that he testify as a matter of a correc- 
tive measure as to something he said yesterday with respect 
to the defective bombs? 

Mr. McDoxwatp: Yes, sir. 

Exam. Ries: And that information, as I understand it, 
came after talking with Mr. Knox since the hearing closed 
yesterday. 

Me. McDoxaxp: Yes. 

Exam. Ris: What do you have to say about that, Mr. 
Hollander? 

Me. M. Hotiasvez: I think this is highly improper. This 
whole matter arose yesterday because when Mr. Miller was 
pressed as to whether he had personal knowledge about 
defective shipments, he finally retreated to the point where 
he said it was not his personal knowledge, but based on 
some conversation with some third party. 

Exam. Ries: It was a conference that he was at, as He 
recalls it. 

Mr. M. Horzaspee: Yes, there were three meetings he 
referred to. When he was pressed as to the identity of his 
true source of information, he finally came up—Iwant the 
record to show it was after an improper suggestion by 
counsel for the carriers—he came up with the name of this 
Mr. [649] Knox. 

Now, apparently he is going to shift the entire basis 
for his testimony yesterday on the basis of some additional 
conversation he has had with Mr. Knox. 
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I think that the whole sequence of events shows that his 
entire line of testimony based on conversations, recent and 
formerly with Mr. Knox, shows that it completely lacks 
any evidence or probative value. 

For that reason he should not be permitted to testify 
further. 

I want to renew my objection to his entire line of testi- 
mony with respect to those defective shipments. 

Exam. Ries: At the moment, of course, Mr. Hollander, 
you don’t know, because he has not made a statement yet. 
It is purported that he is going to make a restatement with 
respect to that. 

Now, you don’t know, and I don’t know, which way he is 
going on his restatement. 

Mr. M. Hottanner: No, but JI-— 

Exam. Ries: They have apparently submitted at this 
hearing that what he said yesterday needs correction. 

Now, in the light of that aren’t we interested in getting 
the facts here? 

Mr. M. Hottanper: Yes, I agree with you fully. But we 
are not going to get any facts from Mr. Miller. We are not 
[650] going to getto correct any of his statements. They 
are going through his list to get some correction of state- 
ments Mr. Knox purportedly made to him at the meeting. 
If they want to do that, I suggest that the only appropriate 
method for them to resort to is to put Mr. Knox up there 
and after they have finished asking him questions, then I 
will have the opportunity to cross-examine him. 

Mr. McDonatp: Mr. Examiner, apparently I am wrong 
for the umpteenth time in this hearing. I thought this would 
be a simple, quick and expeditious way of making com- 
pletely clear what I thought was a relatively small point, 
but one which from our overall standpoint, because of the 
defective bomb aspect, might be important. 

I don’t care particularly how we accomplish it. Rather 
than waste a lot of time I will be happy to do as you may 
suggest to get the whole thing right. We will have Mr. 
Knox down here Monday morning. 
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Exam. Russ: In view of the objection that is being made 
here by the government, maybe that is the best thing to do. 

Mr. McDoxazp: I should think that any witness who feels 
that he may have misstated something and voluntarily 
offers to correct it, should have that privilege and op- 
portunity, but I don’t press the point at all. 

I shall be happy to have Mr. Knox down here and do it 
that [651] way. 

Exam. Ris: I agree with yon to that extent, but I don’t 
know what the statement is going to be, and it is true that 
this is linked with and he has already made the statement 
that he has now talked to Mr. Knox—— 

Mr. McDoxatp: I was with him when he did. 

Exam. Rres: And he said he was a little fuzzed up at that 
point. 

If you are willing to do that it will be unnecessary for 
me to make a ruling on Mr. Miller and he can be withdrawn 
from the stand. 


Mr. McDoxatp: Thank you. 


(Witness excused) 

Mr. M. Horraxpez: Mr. Examiner, in the interim you 
asked me yesterday whether I would be able to report back 
to you with respect to Exhibit 4. 

Exam. Ries: Yes. 

Mr. M. Horirxcer: I did have an opportunity last night 
to review the entire exhibit. 

I want to object only to those portions of the exhibit 
which contain excerpts of one sort of the other from the 
War Materials Reparation cases. I believe that you sus- 
tained a similar objection I made with respect to some other 
witness’ testimony. 

The particular pages I have in mind in Exhibit No. 4 
[652] start at 54 and go through page 74. 54 to 74 are 
the only pages of this 162-page exhibit to which we object. 

Exam. Russ: Page 54 is this last page? 

Mr. M. Horranpez: Starting with that large page, your 
Honor. 
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Exam. Rus: Now, I am looking at these first four pages, 
54, 55, 56, and 57. As I understand it, what that is showing 
is examples of shipments in docket No. 29822 and 29861. 

Mr. M. Hortaxper: Otherwise known as the War Mate- 
rials Reparation cases. 

Exam. Rres: Which were involved in those cases. It is 
set out in a statement form here. They show various 
things, dates of shipments, the bill of lading numbers, and 
all these various things. 

Now, why is it that you object to that? 

Mr. M. Hortaxpver: All of these materials starting with 
page 54, your Honor, represent evidence or testimony of 
some kind of other which was presented in an entirely 
different proceeding, testimony which necessarily —— 

Exam. Riss: Now, this is not testimony here. 

Mr. M. Hotztanver: This is an exhibit to testimony which 
you are looking at. 

Exam. Ris: Yes, but I am looking at this part of the 
exhibit now. 

Mr. M. Hottanver: I am sorry, sir; this exhibit you are 
[653] looking at is an exhibit to the testimony of some 
person who was a witness in the War Materials Reparation 
cases. 

Exam. Ries: I see what you mean. 

Mr. M. Hottanver: Just as I would object to the oral 
testimony given in that proceeding, I would of course, neces- 
sarily object to exhibits upon which his oral testimony is 
predicated. 

Exam. Rres: Now, Mr. Hollander, you know, of course, 
that in cases of finding just and reasonable rates a carrier 
many times will do that by comparative ways. 

Now, I would assume, without any statement from coun- 
sel for the railroads, that that is one of the reasons that 
this is put in here, for comparative reasons. 

Now, if there are other reasons they can so state, but 
even though it is from another case that is the only way 
you can get these comparisons. 

Mr. Tuomas: May I be heard on that? 

Exam. Ries: You may be heard, Mr. Thomas. 
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Mr. Tuomas: I think perhaps Mr. Hollander has an im- 
pression that there is something wrongful about using or 
producing any exhibits or copies or any material from some 
other case, which, of course, is entirely wrong. The rules 
of practice provide that copies from other cases shall be 
placed in exhibits that then are in the form of evidence, 
which is what we have done, incorporating in the exhibits 
and with a [654] photostatic copy of material. 

The material, for example, that we are looking at right 
here, starting on page 54, is a copy from the United States 
Government exhibit, Department of Justice Exhibit No. 
296 in that case. 


In that case they list, as the heading shows on page 5 of 
their original exhibit, page 55 of our numbering of Mr. 
Fiint’s exhibit, they list incendiary bomb shipments and 
the same thing is true for the other territories, a list of 
incendiary bombs. 

Now, in the first place, they list incendiary bombs there 
showing that incendiary bombs were involved in that case. 


In the second place we have turned to see what kind of 
shipments the government and their people list as examples 
of shipments and the kind of rate base set out describing 
those shipments. 

Of course, this shows what they did list as incendiary 
bomb shipments. 

Following this on the next pages, which are not inciden- 
tally from the War Materials Reparation cases directly, 
pages 58 and 59, are the bills of lading for two of the 
shipments which they have listed as incendiary bombs. 

For example, looking at page 58 of their exhibit, the 
first of those two reproduced bills of lading, which is one 
of the ones that the Department of Justice and the witness 
listed as a sample of shipments involved there and listed 
the [655] rate data about it, the description on the bill of 
lading shows that there was a shipment of bombs, incendi- 
aries, one hundred pound M47 bombs, less the burster, wire 
and arming fuses—the same description, the same article 
involved here, in the second round on this same point. 
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It shows two things. It shows that the plaintiff and the 
parties knew that the incendiary bombs that we have here 
were involved in those cases. 

It also shows what their people called them on the bills 
‘of lading. They called them in their exhibits incendiary 
bombs, which is one of the issues which you have again 
before you here, as to whether you call them incendiary 
bombs or whether you call them something else. 

This is the way the government itself has called them as 
recently as the War Materials Reparation cases. 

There is no question I take it by the government but the 
fact that they are from these cases. They are their exhibits, 
and the impression that Mr. Hollander has that there is 
something contrary to law or evidence, or something of this 
sort about copying any portion of another record, of course, 
is just wholly contrary to the practices and rules of evi- 
dence here. 

Mr. M. Horzanver: I respectfully suggest that it is con- 
trary to every precept of fundamental justice to allow 
copies of another record in another administrative pro- 
ceeding to be copied or incorporated by reference into an 
entirely different [656] and unrelated proceeding. 

All of the safeguards which ordinarily are available to 
test the accuracy, the probative value, even the minimum 
worth of any piece of evidence, documentary or testimonial, 
are necessarily cast aside completely if your Honor were 
to allow evidence of this sort, untested here, to be imported 
directly into this proceeding. 

It is just as if Mr. Thomas were to hand to you a sheaf 
of papers during the course of this litigation and say, 
“Well, Mr. Examiner, this is part of the record”, and I 
would have no opportunity to cross-examine to find out the 
source of the information, to find out what the witnesses 
meant when they were testifying, or when they prepared 
the exhibits. 

All of the safeguards, I say, sould be brushed aside if 
evidence of this sort is allowed to be incorporated into this 
proceeding. 
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Exam. Russ: Let me say, Mr. Hollander, that I don’t 
agree with much that you say. If that is the extent of your 
objection to this material, I would have to overrule your 
objection. 

You know where this came from and if there is anything 
that you want to rebut this information from that par- 
ticular case that is put before you, you may do so. 

Now, you say I have ruled this out before. I think you 
will recall what I ruled out, at least one instance I recall, 
[657] was a reference was made in the testimony as to 
what the commission said. They tried to paraphrase what 
the commission said in the War Materials Reparation case. 
I raled that out on the assumption that the commission 
knew best what it said rather than let the witness para- 
phrase what the commission said. 

You objected and I sustained your objection. 

In another situation I recall sustaining your objection 
on Exhibit No. 8, as I recall, with respect to pictures that 
were in that document and quotations because I didn’t 
know how you would be permitted to cross that sort of 
situation. 

That, I think, is much different than here where this 
information—at least I don’t know how far this goes as to 
being exhibits that the government has introduced. 

Here is another one, I see—— 

Mr. M. Hotiaxver: That is the defendants. The next one 
is not the governments, your Honor. 

Exam. Rus: I see, but I can’t see, I can’t agree with 
you that this is the very thing that rules of evidence are 
set up to prohibit. I think this is justified. 

So I will overrule your objection on these pages from 54 
to 74. You have no objection to the rest of Exhibit 4? 

Mr. M. Hotztaxver: No, your Honor. 

Exam. Ries: I will overrule your objection and I will 
permit Exhibit No. 4 to come into evidence. 

[658] (Exhibit No. 4 was received in evidence) 

Mr. Tuomas: We have one further witness, Mr. Ex- 

aminer. 


Exam. Ries: You may call him. 
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Raymonp A. Necus was called as a witness and, having 
been first duly sworn, was examined and testified as 
follows: 

Direct EXAMINATION. 
By Mr. Tomas: 

Q. Would you state your name, please? 

A. Raymong A. Negus. 

Q. And your office address? 

A. 1001 Connecticut Avenue, Washington, D. C. 

Q. Are you admitted to practice before the Interstate 
Commerce Commission? 

A. I am. 

Q. Are you admitted to practice before the Court of 
Claims? 

A. I am. 

Q. Mr. Negus, do you know of your own knowledge that 
there are other cases pending before the Court of Claims 
involving the same issues that are involved and the same 
commodity that is involved in the proceedings here? 

A. I do. 

Q. About how many cases are there pending over there to 
your knowledge? 

A. Approximately twenty-nine incendiary bomb cases, 
so identified [659] in the court docket as incendiary bomb 
cases. 

Q. By incendiary bomb cases are you referring to cases 
involving the bombs shipped out the bursters and fuses? 

A. Tam. 

Q. What is the approximate amount of money involved 
in those cases? 

A. It is rather difficult to estimate, but in the neighbor- 
hood of three to four million dollars. 

Q. Have stipulations been entered into in many of those 
cases, to your knowledge, having to do with their relation- 
ship to these cases? 

A. Our firm is responsible for the handling of some six.- 
teen or seventeen of these cases in the Court of Claims. 
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In those sixteen or seventeen, I would say in five or six 
of those cases, we have filed stipulations at pretrial with 
representatives of the government. 

Q. What is the naure of those stipulations? 

A. The nature of those stipulations was to suspend 
farther action in the Court of Claims on all these incendiary 
bomb cases pending the determination of these three cases 
now before this commission. 

On the determination of these three cases before this 
commission and a final judgment having been entered in the 
court on these three cases, then judgments in all these 
other incendiary bomb cases will be entered in accordance 
with the [660] decision of these three cases. 

Q. Now, are you familiar, also, with the manner in which 
the government bills of lading and government waybills 
are made up? 

A. Tam. 

Mr. M. Hotraxpee: Mr. Examiner, I am going to object 
unless he is going to establish some basis for his expertise 
in this field of writing up government bills of lading. 

All he has so far said is that he is an attorney and ap- 
parently has participated in the formulation of some of the 
stipulations. 

Exam. Ries: Can you qualify this witness, Mr. Thomas, 
on this line of testimony? 

Mr. Tuomas: Yes. 


By Mr. Tuomas: 

Q. In the course of your work do you deal with the 
matter of government bills of lading and waybills, Mr. 
Negus? 

A. Our entire practice is devoted to the practice of hand- 
ling transportation claims against the government in the 
Court of Claims and all such claims are predicated on gov- 
ernment bills of lading and the proper issuance of such 
government bills of lading. 

Q. In the course of that practice are you familiar with 
the making out of the bills of lading, the regulations, for 
the making out of the bills of lading? 
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A. I am. 

[661] Q. Do those regulations also involve the making 
out of the waybills? 

A. They do. 

Q. Could you tell us in your own words, or, if appro- 
priate, by reference to the regulations, what the practice is 
concerning the making out of the bill of lading and the 
freight waybill? 

A. Actually, according to instructions and the rules and 
regulations promulgated by the Comptroller General some- 
time in 1943, the government bill of lading consists of a set 
of papers and in this set of papers are found the original 
government bill of lading plus the government shipping 
order plus a carrier’s way bill and an original carrier’s 
waybills, there are two waybills, and there are several 
copies of memorandum sheets, depending on what govern- 
ment agency issues them. 

There may be three, four, or five memorandum sheets of 
the government agency. 

Q. Each one of those papers you refer to, is that a sepa- 
rate sheet? 

A. It is a separate sheet and each is in a pack with car- 
bon paper interposed between each sheet. So that when the 
government bill of lading is typed everything that is typed 
on the government bill of lading penetrates through onto 
all these copies so that in effect the waybill copy contains 
everything that is on the government bill of lading. 

Now, it is possible that the way bill could contain some 
[662] other information placed thereon by the carrier after 
the waybill was delivered to the carrier, but there could be 
nothing on the government bill of lading that is not shown 
on the carrier’s waybill. 

Mr. Tuomas: I might say that we have made copies of 
an excerpt— What I have in my hand is a copy of the Gen- 
eral Accounting Office form dated Office of the Comptroller 
General, January 21, 1946. We have made copies of two 
experiments from that that show these circumstances about 
the bills of lading and the way in which they are made out. 
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The copies have not come here. I will be glad to tender 
one in evidence when it comes. 

Our purpose of course, was to clear up this question 
about freight waybills and government waybills of lading. 

Exam. Riss: Mr. Negus, is that regulation dated in 1946 
of the Comptroller General, is that the one you are speak- 
ing of here? 

The Wrrness: I was talking originally, about the original 
one of 1943 which is in the bound volume of the Comptroller 
General, volume 22 Comptroller General Decisions. 

Mr. Tuomas: Would you give the citation for the record? 

The Wirxess: That is volume 22, Decisions of the Comp- 
troller General of the United States, page 1172 through 
page 1191. This that he is offering in evidence is a revi- 
sion in 1946 of these rules and regulations promulgated 
in 1943. 


[663] Exam. Ries: Do you recall that there was any 
change with respect to the making up of the bill of lading 
and the way bill from the regulations of 1943 that you have 


cited in this volume with respect to the new regulations? 

The Wrrxess: No, sir; I don’t recall any changes. The 
only change actually is a clarification and an enlargement 
by promulgating rules and regulations for transit govern- 
ment bills of lading. 

Up until then they used the same government bill of 
lading for transited shipments that they used for regular 
shipments. 

By Mr. Tosras: 

Q. By then, you mean 1946? 

A. 1946. 

Mr. Tuomas: That is all. 

Exam. Ries: Do I understand, now, that as soon as the 
copies arrive in the hearing room that you are offering a 
copy of the regulations dated 1946 in evidence as an 
exhibit? 

Mr. Tuomas: Yes, we will do that, Mr. Examiner. It is 
an excerpt from it. 
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I have the whole thing here, but the whole thing is about 
fifteen pages long or so, 50 we have excerpted those two 
paragraphs. 

But the entire regulation is here for examination. 


By Mr. Tuomas: 

Q. In connection with your testimony as to the cases 
pending in the Court of Claims, do you have knowledge of 
the same kind that you have described pending [664] over 
there, brought by plaintiffs whom you do not represent, 
of the same nature? 

A. I do. 

Q. Are those in addition to the ones you have described? 

A. They are. 

We represent or are responsible for seventeen suits over 
there and there are approximately twenty-five to fifty. But 
I have examined many of those petitions of the other car- 
riers. 

Mr. Tuomas: That is all. 

Exam. Ries: You may cross-examine. 

Mr. M. Houtanver: I have no cross-examination. 

Exam. Ries: You are excused, Mr. Negus, and thank you. 

(Witness excused) 

Mr. McDonaup: Mr. Examiner, I have here a document 
that I want to offer as an exhibit that I will identify by 
Exhibit Number at the moment. 

Exam. Rus: It may be identified as Exhibit No. 15. 

(Exhibit No. 15 was marked for identification) 

Mr. McDonaup: Mr. Examiner, I would like to offer into 
evidence a document which has now been identified as Ex- 
hibit No. 15, as a counsel’s exhibit. It consists of the entire 
testimony, both direct testimony and cross-examination, 
given in the so-called War Materials Reparation cases by 
Mr. J. M. Symes, [665] at that time the chief operating 
officer of the Pennsylvania Railroad, testifying on behalf 
of the defendants in those proceedings, now the president 
of that railroad. It relates to the overall wartime situation 
and conditions that existed from an operating standpoint 
and in my opinion is something that the commission should 
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have before it for consideration in connection with the 
instand proceedings. 

I would like to offer that in evidence at this time. 

Exam. Rres: Will you let Mr. Hollander see a copy of 
that, please. 

Mr. McDowatp: Yes, sir. I don’t have one, but I assume 
since it is part and parcel of the government’s files that he 
would not want one. 

Exam. Riss: I am sure that Mr. Hollander will want to 
look it over to see whether or not he has any objection to 
this offer. 

Mr. McDoxaxp: Yes, sir; I intended to do that. 

Mr. M. Horraxper: Mr. Examiner, if your Honor is 
ready to give further consideration to the exhibit, I won’t 
detain the proceedings any longer because I think it is 
obvious that we find this wholly objectionable. 

As I say, this is just another instance of the consistent 
pattern to incorporate all of the materials in another ad- 
ministrative proceeding into this case. 

For the reasons I belabored, frankly I think I spent too 
[666] much of your Honor’s time on it in the course of 
articulating my objections to all of this evidence, which 
may very well have been proper in the War Materials 
Reparation case, but it is wholly improper here, an entirely 
unrelated case dealing with totally different shipments. 

There is no right of cross-examination; no attempt to 
determine the purpose for which the testimony was being 
given. 

I just won’t take your Honor’s time with restating my 
objections. I simply will rely on the reasons I have already 
set forth with respect to similar testimony and documen- 
tary material in the other exhibits. 

I respectfully object to the admission of Exhibit No. 15 
on that basis. 

Mr. McDowatp: Might I just say a very brief word, Mr. 
Examiner. 

Exam. Russ: Yes, you may. 


549 


Mr. McDownatz: I think that your prior ruling indicates 
clearly the basis on which this would be equally acceptable, 
if not more so, if possible, than the prior portions of the 
War Reparation cases that have already been received in 
evidence. 

I simply call to Mr. Hollander’s attention through you 
the provisions of rule 1.82 of the Commission’s own rules 
of practice which expressly provide for the admission of 
evidence. 

You have referred to it generally. I simply call attention 
[667] to the rule specifically. 

Next, the suggestion that there is anything improper 
or unfair about this because Mr. Hollander does not have 
any opportunity to cross-examine and so forth is utterly 
ridiculous in my opinion. 

The parties in the War Reparation proceedings were 
exactly the same as those that are before the commission 
here. It was the Department of Justice on the one hand, 
the United States through the Department of Justice on 
the one hand, and the carriers on the other. 

The evidence given by Mr. Symes is reproduced therein 
complete form and shows fully the cross-examination made 
of him by the representatives of the government through 
the Department of Justice. 

That is all I think I need to say to point to its proper 
admissibility. 

Exam. Riss: If I were to receive this, Mr. McDonald, can 
copies of this be made for the government? I don’t know 
whether they have a copy or not, of course. 

Mr. McDonatp: It is obvious that they have, Mr. Exam- 
iner, but I am perfectly willing, if you are, sir, to let the 
one copy be the official copy given the reporter and leave 
the other one with Mr. Hollander right now and we will 
attempt to reproduce it and see that you have a copy for 
your personal use. 

[668] Exam. Ris: All right. 

Mr. M. Hottanper: Mr. Examiner, before you rule, may 

I respectfully point out that the rule 1.82, upon which Mr. 
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McDonald relies, does in fact authorize the receipt into 
evidence of material of this sort, only, however, where both- 
sides agree to it. 

Subparagraph (c) points out on the basis of stipulation 
it can come in. Now, I think the absolutely necessary im- 
plication of that provision is that when there is objection 
voiced to it, it will not be admitted into evidence. 

Mr. McDoxatp: Mr. Examiner, Mr. Hollander is over- 
looking the final word of the introductory paragraph im- 
mediately prior to paragraph (a) there, “unless”, A, B, C, 
and D apply in the “unless” provision, not otherwise. 

Mr. M. Hotranper: I respectfully suggest that the only 
interpretation that that entire rule is susceptible to is that 
material like this comes in only upon agreement of the 
parties. 

Mr. McDoxatp: That has never been the case in my 
entire experience, Mr. Examiner. 

Exam. Riss: As I understand it, you are not pointing 
out anything in particular in this exhibit. 

You are offering the whole exhibit, Mr. McDonald? 

Mr. McDowatp: Yes, sir. 

Exam. Ries: As bearing on the point you hope to achieve 
[669] from this offer? 

Mr. McDoxatp: That is correct, Mr. Examiner. It con- 
tains the direct testimony and the cross-examination. 

Exam. Ries: This is the complete direct testimony and 
eomplete cross-examination of the witness in that pro- 
ceeding? 

Mr. McDosxaup: That is correct. 

Exam. Ries: There is no other testimony that he made 
that you are not offering? 

Mr. McDoxaup: No. 

Exam. Ris: Of course, if I were to receive this, Mr. 
Hollander, and there was further evidence by this witness 
in that proceeding, I think the rule provides that you would 
be entitled to have that in the record, also. 

Where there is any particular part of a document like 
this in another proceeding that is offered the opposing side 
ean offer additional parts of the document. 
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Mr. McDowatp: Mr. Examiner, Mr. Thomas tells me in 
effect that in addition to that Mr. Symes did offer other 
testimony related specifically to dockets 29822 and 29861, 
if I recall the numbers correctly. 

Mr. Tuomas: That is my general recollection. 

Mr. McDonatp: I don’t recall it, frankly, although I was 
in the proceedings. Those are the munition cases, broadly 
related, four or five out of sixteen. I don’t recall it, but 
if Mr. Thomas recalls it, I am sure he is right. 

[670] So I don’t want to mislead you by saying that there 
is nothing else that Mr. Symes said. 

Exam. Rres: It seems to me under our rules that it is 
proper to receive this evidence. I am going to overrule 
your objection, Mr. Hollander, and it will be received as 
Exhibit No. 15. 

(Exhibit No. 15 was received in evidence.) 

Mr. Tuomas: Mr. Examiner, this concludes the railroad’s 
presentation here with the two exceptions that have been 
mentiOned earlier, this additional sheet that will be here 
sometime this morning relating to the regulations, and 
then the matter of Mr. Knox’s testimony that was referred 
to in the conversation with Mr. McDonald earlier. 

Exam. Ries: Very well. It will be understood that those 
additions will be forthcoming and we can take care of those 
matters as they come along. 

With that, then, the railroad’s rest their case, as I under- 
stand it? 

Mr. Tuomas: Yes. 

Exam. Ries: Mr. Hollander? 

Mr. Houianver: Mr. Examiner, before we start our case 
in chief, I respectfully request permission to move that 
you at this point report and find that the carrier’s, in the 
course of presenting their case, have failed to meet the 
burden [671] of proof which we believe is imposed upon 
them under the decisions of the Supreme Court and subse- 
quent decisions of the Court of Appeals interpreting that 
decision. 

Under these decisions we believe that the burden of the 
carrier in this proceeding, which, as your Honor knows, is 


on referral here from the Court of Claims, where the case 
was instituted by these same three carriers against the 
United States, the burden is on the carriers to establish 
that item 1820 of the freight classification applies to the 
shipments of the items involved in this litigation. 

We submit that their proof to this point has wholly failed 
to sustain that burden. 

Accordingly, on the basis of the Supreme Court’s decision 
in New York, New Haven and Hartford Railroads against 
the United States, or it should be the United States against 
New York, New Haven and Hartford Railroad Company, 
and on the basis of the earlier decisions cited by the 
Supreme Court in that opinion as well as upon two subse- 
quent decisions of the Courts of Appeals for the Fifth Cir- 
cuit and First Cirenit, respectively interpreting the New 
Haven decision, that is the decision in the Missouri Pacific 
and Texas case on the one hand, and the Benjamin Motor 
Express case on the other hand, we respectfully move that 
at this point in the proceedings you find and report that 
the carriers have failed to sustain the burden incumbent 
upon them and for that reason it is not [672] necessary for 
us to go forward with any evidence at all. 

Exam. Rus: Mr. Hollander, our procedure does not pro- 
vide for that sort of practice. The burden of proof and the 
matter of going forward in our proceedings generally be- 
fore the commission, and this is no exception, are two 
different things. 

As far as I can see it personally, and I think it has been 
the general rule around the commission as to their thinking, 
in a case such as this it would not have made any difference 
who went forward in the presentation of their testimony, 
whether it was the government or whether it was the rail- 
roads. That has nothing to do with the burden of proof. 

So that the mere fact that the railroads have gone for- 
ward here and, as you say in your opinion have not sus- 
tained the burden of proof, that is just outside our practice 
and I have no authority to do anything such as you suggest. 


553 


On a motion for directed verdict, for instance, we have 
no such thing. I can’t dismiss a proceeding. I cannot even 
rule on a motion to dismiss a proceeding. 

So that I am unable even to entertain a motion such as 
you have offered here. As I say, this matter of going for- 
ward and the burden of proof are two different things. So 
that at this time I say I can’t entertain the motion, but I 
will overrule the motion. 

Maybe that is even going beyond my power. I don’t think 
I have the power even to necessarily entertain it, but if I do 
[673] by any stretch of the rules of practice I overrule the 
motion and you may proceed with your evidence. 

Mr. M. Horzaxper: Your Honor, may the record show 
that the government respectfully submits that your author- 
ity as an Examiner is not quite so circumscribed and that 
the government is of the opinion that had you so desired 
you would have had authority at this point in the proceed- 
ings, which is a referral case from the Court of Claims, to 
find and also to report to the commission that the carriers 
had wholly failed to sustain the burden of proof the govern- 
ment thinks is imposed upon them. 

Exam. Ries: Yes, your statements will be recorded on 
the record and you can have an exception to my ruling. 

Mr. M. Hotzanver: May I call my first witness? 

A. You may. 

Mr. M. Houtaner: Mr. Bernard Fay. 

Exam. Ris: I just thought before you get started with 
Mr. Fay this would be a good point to take a ten-minute 
recess. 

(A short recess was taken) 

Exam. Ries: You may proceed, Mr. Hollander. 

Mr. Tuomas: Mr. Hollander, would it be convenient at 
this time, I referred later to having one document later on. 
That has now arrived. I can offer that one document at 
this point. That will be the end of our documents. 

[674] Mr. M. Hotuanrr: Ts that the Comptroller General’s 
decision? 

Mr. Tuomas: Yes, sir. 
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Exam. Riss: The document being offered, then, by Mr. 
Thomas, now, which was referred to in Mr. Negus’s testi- 
mony, will be identified as Exhibit No. 16. 

(Exhibit No. 16 was marked for identification) 

Mr. Txomas: I offer that in evidence. 

Exam. Rrs: I take it that you have no objection to this 
exhibit, Mr. Hollander? 

Mr. M. Hotianezr: No, sir; I haven’t. 

Exam. Rus: Without objection No. 16 will come into 
evidence. 

(Exhibit No. 16 was received in evidence) 

Exam. Ries: You may proceed. 


Berxarp Fay was called as a witness and, having been 

first duly sworn, was examined and testified as follows: 
Dimect EXAMINATION 
By Mr. M. Hottaxper: 

Q. Mr. Fay, do you have a prepared typewritten state- 
ment? 

A. No, sir. 

Q. May we have your address for the record? 

[675] A. Army Chemical Center, Maryland, and 14-E 
Reider Street, Edgewood, is the residence. 

Q. Would you please give us briefly your educational 
background? 

A. Chemical engineer, graduated Rice Institute, Houston, 
Texas, and have been connected with either the Army or 
with the Chemical Warfare Service as it was orginally 
known, since 1921. 

Q. Where are you employed now? 

A. Army Chemical Center, Maryland, in the Chemical 
Warfare Service Laboratories. 

Q. In the course of your work with the Chemical Warfare 
Service, both in the military and now in a civilian capacity, 
have you had an opportunity to familiarize yourself with 
the mechanics and operation and composition of the M47 
incendiary bomb? 

A. Yes, sir. 
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Q. When fully assembled and filled with Napalm gel, and 
their other component parts, are those bombs commonly 
referred to as the one hundred pound napalm bombs? 

A. That is the one hundred pount, nominal one hundred 
pound. 

Q. Have you in the course of your work had an oppor- 
tunity to test the substance, sometimes referred to as 
napalm gel, which is used as a filler in the completed bomb? 

A. Yes, both during the war and subsequently and 
various [676] concentrations, not only just this heavy con- 
centration, but other concentrations. 

Mr. Tuomas: Excuse me, just a second, we are having 
a little bit of difficulty over here in hearing the witness. 
Could he speak a little louder or slower? 

The Wirness: I will try a little slower. 


By Mr. M. Hotianver: 

Q. Would you please explain, Mr. Fay, to the Examiner, 
exactly what napalm gel is? 

A. Napalm gel, so-called—I have used the term quite 
often because it is a convenient way of shortening the 
thing up—is one form of gelled gasoline. We gel the gaso- 
line, not the napalm, I hope this is clear. 

The napalm is a powder. We gel the gasoline with the 
powder resulting in a gasoline gel. 

Now, what was the question about thist 

Q. I think you have answered the question, the part I 
asked you, whether you could tell us what napalm gel is. 

A. Yes, I think I have answered your question. 

Q. All right. 

Exam. Ries: Those are the two ingredients in it? 

The Wirvess: Yes, sir. 

If you would like to see some napalm, I have some gran- 
ules here. This is napalm. 


By Mr. M. Hotianper: 


Q. Would you describe what you are showing the Ex- 
aminer, for the record? 
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[677] A. Yes. This is an aluminum soap or a combination 
of aluminum soaps made from Oleic acid, Napthenic acid, 
and Palmetic acid. 

Palmetic acid being the palm oil,; oleic acid being the 
fatty acid. 

Exam. Ris: That is mixed together to form those 
granules that you have in that box? 

The Wrrxess: That is mixed with plain gasoline to form 
this. 

Exam. Ris: When that is mixed with gasoline, that 
forms what is known as napalm gel? 

The Wrrxess: That really is a colloquial expression 
rather than the term gelled gasoline, because we have gelled 
the gasoline, not the napalm. 

Exam. Ries: This record shows, as I understand it, and 
you correct me if I am wrong, that there is a patent out- 
standing on napalm gel. Isn’t that this napalm gel you are 
showing here in the hearing room? 

Tue Wirxess: I don’t know what that patent is on. I 
don’t understand the patent. Is the patent on napalm or 


is the patent on the napalm gel? 
I have heard it mentioned, but I don’t know what it is. 
What is the patent on? 


By Mr. M. Horiaxper: 

Q. Mr. Fay, it has been called—-as you say, it was re- 
ferred to earlier as napalm gel—means the [678] same 
thing so far as you are connected, but perhaps a more 
appropriate scientific designation would be gelled gasoline. 
That simply is a different name that you prefer. 

I just wanted to make sure that we are all talking about 
the same thing. 

The Wirsess: Oh, it is the same thing in this case. We 
have other materials other thannapalm for doing the same 
thing to gasoline. 

This is not the only one that will do this. 

Q. In other words, there are other substitutes for the 
napalm granules which will enable you to gelatinized the 
liquid gasoline. 
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A. Yes, sir. 

Q. This is simply a gasoline gel atinized by mixing with 
the napalm flake, that napalm granule? 

A. This on purpose was used in this case. This is napalm, 
taking out of a sealed can and prepared: 

Exam. Ries: So that I understand you now, Mr. Fay, 
am I correct in understanding your testimony to the extent 
that these steel bomb body cases were filled with this ma- 
terial that you are showing here which to my mind other 
testimony has called napalm gel? 

A. [have done that, myself. 

Exam. Ries: I am not sure what you are calling it, but 
is that the same substance as the testimony before you, if 
you [679] have heard any of it, was talking about that 
went into these steel bomb body cases? 

A. That is right. 

Mr. McDowaxp: Mr. Examiner, might I inquire for clarifi- 
cation, just to be sure and perhaps to avoid any interrup- 


tion or minimize any interruptions, if we are to understand 
that this particular combination is what was in fact used, 
according to this witness, in the particular shipments that 
we are talking about in these proceedings? 

Mr. M. Hotzanver: Let me ask the witness: 


By Mr. M. Hotuanprr: 

Q. Mr. Fay, did you prepare the napalm gel in the 
largest container? 

A. Right here? 

Q. Yes. 

A. Yes, I did. 

Q. Did you in the preparation of that gel use napalm 
granules and liquid gasoline similar to that in nature and 
also in proportion to those actually used during the war 
and with respect to the shipment in question in the present 
litigation ? 

A. Yes. 

Q. Would you tell us what those percentages are? 
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A. This is 11.8 percent by weight—all these are by 
weight, you understand this—and this is the percentage 
abd the material that was used in the bomb. 

Exam. Riss: Can you give me the weight of each one, 
now? [680] Yousaid 11.8 

Mr. M. Hotzuanver: Of the soap. The balance is gasoline, 
Mr. Examiner. 

Exam. Ries: In other words, it is eightly some percent 
gasoline? 

The Wrrsess: 88.2. 

By Mr. M. Hottanper: 

Q. Mr. Fay, on the basis of your experience with these 
substances, do you have any opinion as to whether the 
napalm gel, or gelled gasoline as you prefer to call it, has 
without there being added to it any burster or fuse, any 
incendiary qualities or characteristics? 

A. May I ask a question here? 

Exam. Ries: You mean you don’t understand the ques- 
tion? 


The Wirxess: I understand what he is saying, but I don’t 
know what he means. 

Mr. THomas: We have doubts, ourselves, as a matter of 
fact. 

Mr. M. Hortanper: Let me rephrase the question. 

Exam. Ries: Let him rephrase the question to you. 


By Mr. M. Hotiaxper: 

Q. In the absence of the addition of a burster or fuse 
to the napalm gel or gelled gasoline you have before you, 
would you say that that substance, the gelled gasoline or 
the napalm gel, possesses any incendiary qualities of 
characteristics? 

[681] A. Absolutely not. 

Q. Would you explain to the Examiner the reason for 
your statement? 

A. An incendiary material or a combination of materials 
all together at one time, which will initiate or start a fire, is 
an incendiary. 
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An incendiary is not something that will make the fire 
spread. 

May I give an example? 

Q. Yes. 

A. We have a rather simple one. A kitchen match is an 
incendiary. It has an igniter. It has an easily combustible 
substance behind it. 

A safety match is not an incendiary. If someone asks 
you for a match and you give him this, you are not giving 
an igniter. 

By Mr. M. Hottanver: 

Q. The desk at which you are sitting or the table, if sub- 
jected to enough heat or fire through an outside source of 
ignition, would undoubtedly take fire and burn? 

A. Yes. The wood would not burn, no. The gas that came 
from the wood would burn. 

Q. The vapors released? 

A. The vapors. That is why you have to heat it up toa 
certain point where it begins to emit vapor which is ignita- 
ble. 

The same with gasoline. You can’t ignite gasoline. It is 
[682] the vapor that comes from the gasoline that burns. 

Exam. Rres: Mr. Fay, you are making now a statement 
with respect to what is incendiary and what is not. Ts that 
a definition you take from the dictionary? 

The Wirness: You can take it from the dictionary if you 
like. 

Exam. Rms: That is agreeable with you? 

The Wirxess: You can use that definition in the diction- 
ary if you like. 

Exam. Res: You are making an explanation of that 
kind of statement that you would find in a dictionary as to 
what an incendiary is? 

The Witness: Yes. 

By Mr. M. Hottanprr: 

Q. When in your opinion, Mr. Fay, does a steel bomb 
body case, filled with gelled gasoline, or napalm gel, assume 
an incendiary characteristic or quality? 


560 


A. Iman M47 only when you have the burster and igniter, 
the fuse which actuates this. I think maybe we had better 
understand what this M47 bomb is. 

Q. Will you explain what the completed M47 bomb con- 
sists of, Mr. Fay? 

A. The M47 bomb consists of a welded steel case which 
will hold approximately forty-six pounds of this gelled 
gasoline. 

Exam Ris: How thick is the shell? 

[683] The Wrrvess: About a sixteenth inch. It is a rather 
light case because it wants to burst without having too 
much pressure exposed which would vaporize this stuff 
eompletely and give us something which is not slow burn. 
We want a slow burn. This is designed as an antimateriel 
bomb. This is not antipersonnel where we would want a 
big flash which would suffocate people. We want here to 
ignite materiel. 

Also, we have a fuse. This fuze consists of a little 
propeller, we call it an arming propeller. The arming wire 
holds this propeller still, it can’t turn. 

Behind this is a firing pin. This is released by impact 
when it is armed. 

Now, this is an arming propeller out here which, when 
released, spins and falls off, it unscrews in other words. 
It is something to hold the firing pin away from the firing 
cap. 

This is a safety. Until the bomb is dropped there is no 
actuation, but the air activates it, unscrews it and releases 
this firing pin which then is free when the bomb impacts 
to hit a fulminite of mercury cap which is followed by a 
train of black powder, which is quite touchy, black powder 
goes off quite easily. 

You can spill some on the floor and walk across it and 
it will ignite. This leads into the burster. 

The train of black powder leads to the bursters which is 
[684] in the well of the bomb body. 

You see, the bomb body is filled and then there is a hole 
here. In that goes this long tube which is a well for the 
burster. It is a closed end pipe; in other words, a well. 
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Into this goes the burster tube to which the fuse and this 
powder train is attached. 

Now, this burster is composed of two concentric tubes 
about an inch or so. The inner tube contains tetryl or 
TNT. This is your explosive charge. 

In the outer tube is white phosphorus which is ignited. 
Now the object of using white phosphorus, which incident- 
ally is an incendiary—this is a filling for an incendiary 
bomb, strictly speaking this is not an incendiary filling. 

Losely speaking, it has been referred to on occasion as 
an incendiary bomb. It is a filling for an incendiary bomb. 

Just as though we say we don’t put smoke in a smoke 
bomb. We put smoke producing materials. 

Now, the object of using white phosphorous in this case, 
this stuff is quite hard to ignite. As a matter of fact, it is 
one of our biggest problems to ignite not only this—— 

Exam. Rres: When yousay this, name it. 

The Wirness: This particular concentration, this par- 
ticular concentration of gelled gasoline. 

‘As I said, this is 11.8 percent. In a flame thrower we only 
use 4.2 percent. 

[685] Exam. Ries: 4.2 percent of the napalm powder? 

The Wrrness: Yes. In the gasoline. Even this at times 
is quite hard to ignite. 

We might get a burst of flame, but to sustain ignition— 
this stuff is slow in starting; it burns slowly like a wick in a 
lamp. This is to slow down and release the vapor, that is 
diminished the rate of vapor release so that you won’t get 
a whole lot of vapor out. 


By Mr. M. Hotanprr: 

Q. In other words, the purpose, as I understand it, of the 
addition of the napalm granule to the gasoline is to reduce 
the rate of surface evaporation? 

A. That is right, so that we will get more nearly com- 
plete combustion because it won't burn so rapidly and 
burn up all the oxygen. 

You will have more oxygen move in as the material 
burns. 


Exam. Russ: The other reason is to make the gasoline 
gel, too? 

The Wrrxess: We gel it for this reason: that is what I 
am trying to explain, why we gel the gasoline, so as to 
release the gasoline vapor which burns. It will release this 
slowly so that it will burn more completely so that we will 
get more heat. 

Smoke is an indication of incomplete combustion; we 
know this. We get more smoke from gasoline than we do 
from this, indicating we have more complete combustion 
and we have more [686] utilization of the gasoline vapor. 

The object of this thing is to destroy by fire material. 


By Mr. M. Hottanper: 

Q. It can serve that function in your opinion, Mr. Fay? 
Can a steel bomb body case filled with this gelled gasoline 
serve that function you have just described in the absence 
of the burster containing the white phosphorus and tetryl 
and in the absence of the fuse? 

A. As has been demonstrated here, you have to ignite 


this material—— 

Q. Did you answer that question? 

A. As has been demonstrated here before, this material 
must be ignited by some outside source. As it is, we have 
nothing here to ignite. It won’t ignite itself. We have to 
have something to spread it out. 

In this case we must have the burster which bursts the 
bomb body and we must have something to ignite it. 

I did not add a minute ago that another reason for using 
white phosphorus—you see, these firest in the beginning 
are quite easily put out; they are quite easily extinguished 
by smothering. 

You don’t take a garden hose and spray water on your 
grass to put a gasoline fire out. The gasoline vapor is what 
is burning in any case here. The white phosphorus is a 
big smoke producer. Just a little of it produces tremendous 
volumes of white smoke. 

[687] The object of that is to hide these fires so that at the 
beginning the firefighters can’t see them, they can’t get to 
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them. They can’t get to them on account of the heavy 
smoke, they can’t find them. 

We have a big cloud of smoke here and we have a lot of 
little fires around in it and we hope one or two of those will 
be successful in producing a major fire. 

I don’t know if I am too verbose. 

Q. I find your full explanations helpful. I hope the Ex- 
aminer does, too. 

I may have asked this question of you before, but I just 
wanted to make certain that we had your direct response 
to it and that is whether or not a steel bomb body case filled 
only with gelled gasoline is capable of functioning effec- 
tively as an incendiary bomb? 

A. No. 

Q. Would you be able to compare from a transportation 
point of view the relative hazards involved in shipping 
napalmgel or gelled gasoline in containers like the M47 
bomb body case on th one hand, and shipment of plain 
gasoline in other steel containers on the other hand? 

Would you be able to compare from a transportation 
point of view the relative hazards which may be encountered 
with respect to shipping those two different types? 

‘A. In the case of this geled gasoline, you would not be 
bothered [688] with leakers for one thing. 

Exam. Ries: You would not bet? 

The Wirness: You would not be bothered with leakers 
because if the hole in the—well, I am getting ahead of the 
story. 

You are not bothered with leakers. If the hole in the 
bomb body was large enough to let this material flow, which 
will flow as a lot of solids will flow, we do have solids that 
flow, you know, for example, lead, which is definitely solid— 
this concentration anyway if it should become exposed to 
the air and come out through this small leak would seal 
off because the gasoline would evaporate off it and this 
napalm would form a crust, you would have a self-sealing. 


By Mr. M. Hotanprr: 
Q. So even if there were a small pinhole in the steel bomb 
body case—— 
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A. —it would not leak through a pinhole. 

Q. It would not even start to leak through a pinhole? 

A. No. 

I say if the aperture were large enough to let it flow 
through, it will flow eventually; we have seen that. 

Q. If it were large enough to permit it to flow through, 
is it your testimony it would act as a self-sealer? 

A. Not after a great while. Gasoline evaporates rather 
quickly and when it evaporates it would leave a crust. 

Q. What would happen, if, for example, there were a 
pinhole [689] or a larger size aperture in a can containing, 
let us say, fifty-five gallon of gasoline, also located in a 
boxcar or freight car. 

A. Gasoline, as you know, has very low surface tension. 
In other words, it wets things very easily. You put a drop 
of water on here, it will stay as a drop, but you put a drop 
of gasoline it will spread out. It has very little surfact 
tension. 

Q. Would you say that the propensity or the property of 
gasoline to leak out freely through such a hole would 
present a greater hazard from a transportation point of 
view than the possibility of the gelled gasoline leaking out 
through a hole of similar size? 

A. Yes. 

Q. Do you have any opinion as to the ignitability of gaso- 
line on the one hand, the case of ignitiability of gasoline on 
the one hand, and this gelled gasoline on the other? 

A. Yes, 2s I have stated before, one of our biggest prob- 
lems is to ignite this material efficiently, effectively, and we 
don’t have any trouble igniting gasoline. 

I believe minus forty degrees Fahrenheit is the tempera- 
ture at which gasoline becomes difficult to ignite. 

Q. In your opinion, would a steel bomb body case filled 
with the gelled gasoline alone have any explosive property 
or characteristics? 

[690] A. No. 

Q. In order for it to have explosive characteristics what 
would have to be added to the steel bomb body case and to 
the gelled gasoline? 
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A. The burster. 

Q. The burster, if I recall correctly, you described as 
containing a tetry] charge? 

A. Tetryl or TNT or both. 

Q. Also white phosphorus incendiary agent? 

A. You asked a general question. In many cases the 
burster alone, without any white phosphorus, just the 
tetryl or TNT would ignite the material. But this stuff is not 
too easily ignited. 

We put the white phosphorus there to make it a sure 
thing. We don’t want any more duds than we can help. 

Q. Do you have any ideas as to whether or not there are 
any other substances which are transported commercially 
and which present relatively the same problems from a 
transportation hazard point of view as does gelled gasoline 
in a steel container? 

Mr. McDonaup: I am going to object to that, Mr. Ex- 
aminer. I don’t mean to be unduly technical, and maybe 
Mr. Hollander will amend it, but his question started out 


‘¢do you have any idea’’. That, it seems to me, calls for a 
purely speculative answer. 

[691] Obviously, I would have no objection if he asked the 
witness if he knew any other which in fact did not presup- 
pose knowledge as to the commodity, but knowledge as to 
the transportation aspect as well. 


By Mr. M. HotianvEr: 

Q. Iso amend the question. 

Exam. Rres: The question now is do you know? 

The Witness: Yes, I do. I know one in particular which 
is quite similar to this, paint. 

Exam. Ries: What? 

The Wirvess: Ordinary paint, p-a-i-n-t. You see, paint 
is thickened with similar material, the same or similar ma- 
terial. Paint is not just linseed oil or some medium to carry 
pigment. 

If you had such a thing as that it would all run off the 
wall as fast as you put it on there. You have to have some 
thixotropic material. Thixotropic means that the material 
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has the property of—when it is stressed it becomes liquid. 
When you stress this stuff and shear it, it becomes liquid. 

In other words, by pushing it through a small orifice un- 
der a tremendous pressure, or stirring it very rapidly, a 
high pressure stir. That is what you do with paint only it 
does not have very much of it. 

When yon put the pressure on it, you shear it and it be- 
comes more liquid then. It becomes thinner. When you take 
the pressure away it heals, it gels again. 

[692] We have the same situation in many places in in- 
dustry in drilling oil wells. We have Bentonite mud, which 
is thixotropic. 

As long as you are pumping that remains liquid. When 
you go through the cap rock, if there is gas—and there 
usually is, quite often gas pressure under the cap rock— 
why, the pumps stop and the bentonite gels and the gas 
cannot seep through, it is a solid mass. 

That is just one example of this thixotrophy which is not 
unknown. 


By Mr. M. Hotiasper: 


Q. Are there any other products, Mr. Fay, similar to the 
paint you have described? 

A. Yes, the thing ordinarily known as sterno, which is 
gelled alcohol. That is a commercial product that campers 
use. This is another case where we have alcohol gelled. 

There is a particular thickener for that. We don’t use 
the same thing, but there are thickeners for that. 

Q. In a completed incendiary bomb, that is one contain- 
ing all of these additional ingredients like the fuse and the 
burster, could either paint or this sterno serve the same 
purpose that the gelled gasoline serves? 

A. It would serve some of the purpose, yes. 

Q. It could function, it could work as a substitute if 
necessary? 

A. Yes. 

Exam. Ries: Wait just a minute. I don’t understand 
that. 
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[693] You mean that if you were to put paint in the place 
of this gelled gasoline that you are talking about in this 
bomb body case, that the results would be the same? 

The Wirness: I did not say that. I say we would have 
similar results. We would have an effect similar to this, 
yes. 

Exam. Ries: With paint? 

The Wirness: Yes. We have a very volatile solvent in 
paint. 

Mr. McDonatp: I think he also said, am I correct, that 
we would have a similar result with sterno. 

The Wrrxess: Alcohol does not have as high combustion 
temperature as gasoline. 

Mr. McDonatp: I just wanted to be sure I heard you 
correctly, or understood you correctly. 

I think you said that you would have a similar result 
from sterno. Is that what you said? 

The Witness: Yes. 


By Mr. M. Hotanver: 


Q. Would you have a similar result if instead of the 
napalm gel you used perhaps rubber cement as a filler. 

A. There, again, in rubber cement a thickener would,—a 
thickener with some solvent, which is flammable as a rule. 
Many rubber cements are flammable. 

Q. Are you talking now about a household rubber cement, 
for example? 

[695] <A. Yes. 

Q. Instead of using the gelled gasoline you could use 
some of that material, let me ask the question this way: 

A. Just a minute. Of course, we want this rubber cement 
to be much—for effective results and not have the stuff go 
off in a flash. It is much heavier, thicker, much more vis- 
cose then normal household rubber cement. 

Q. Mr. Fay, do you have any opinion as to what might 
happen if a steel bomb body case filled only with napalm 
gel or gelled gasoline were taken up in an airplane and 
dropped from an altitude of fifteen thousand feet? 
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A. I not only have an opinion, but I know what would 
happen. 

Q. What would happen? 

A. The thing might not break open. If it did break open, 
the staff would just run out on the ground. 

Q. Would there be any explosion? 

A. No, sir. 

Q. Would there be any conflagration? 

A. No. sir. 

Q. Would your answers be the same if the steel bomb 
body ease filled with this gelled gasoline were run over by 
a steam roller? 

A. It would break open probably and it would run out. 

Exam. Ries: I did not hear that. 

The Wirsess: You would burst the bomb body open and 
the [696] stuff would run out on the ground. 

It is like pouring anything else.out. 


By Mr. M. Horranver: 

Q. Any explosion? 

A. No, sir. 

Q. Any fire or conflagration? 

A. No. 

Mr. M. Hotraxper: May I respectfully ask at this point, 
Mr. Examiner, that in view of the number of appearances 
of counsel for the carriers in this case, I suggest in the 
interest of possibly expediting this proceeding that counsel 
decide among themselves to appoint one of the attorneys to 
conduct cross-examinat. of each of my witnesses. Other- 
wise it seems to me it might be endless and interminable. 

Exam. Ries: When it gets to that point, Mr. Hollander, 
I will cut them off. 

I don’t feel that it has been that way so far. Until we 
reach that point, I am not going to make such a designation. 


Cross-EXAMINATION 
By Mr. THomas: 


Q. You spoke about how you made the napalm gel that 
you have before you. That is the big bottle, is it? 
A. Yes, sir. 
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Q. You spoke of how you made that by’ combining the 
articles, the samples of which you have in the other two 
bottles? 

A. Yes. 

Q. Would you describe, please, the process you have be- 
fore yo [697] now, the two ingredients I take it that go 
into the end product. What do you do when you start off 
with those two ingredients that you have before you, what 
do you do to produce the napalm gel? 

A. You mean to produce a small quantity like this? 

Q. I am not sure whether the process would be different 
in a large quantity or not. Tf it is different in a large quan- 
tity as compared to & small quantity, then I would like to 
have you tell us both about the small quantity and the 
large quantities. 

A. I will tell you as much as I can about the large quan- 
tity. This is classified information and is not going to be 
exposed here by me anyway. 

Mr. M. Hotuanver: Just limit your answers then to how 
you—you prepared that material yourself? 

The Wirness: Yes. I weighed out this material. I have 
forgotten the exact weight now, three hundred and some 
odd grams. 

Anyway, I calculated 11.8 percent of the weight of one 
gallon of gasoline which is 6.1 pounds. 

Mr. M. Hottanver: Mr. Fay, may I suggest you speak 
just a little bit more slowly. 

The Wirxess: In this particular case, So that we would 
have exactly 11.8 percent, that is 11. parts by weight and 
the rest gasoline, of one hundred parts, I weighted both the 
gasoline and the thickener; slowly pouring in the thickener 
into the gasoline, stirring by hand, until the thickener had 
begun to [698] solvate and formed a sort of apple sauce 
looking material, it looks like apple sauce. 


By Mr. Tuomas: 
Q. What color is it at that point? 
A. The color of gasoline. This color remains. 
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Q. At that point I notice the color you have there of the 
gasoline is different from the color of the napalm gel. 

A. It has quite a lot of this in there. 

Q. I appreciate that, but you agree this is different 
color? 

A. I assure you this is the same gasoline that there is in 
here. 

Q. Yes, although there is a difference in the color? 

A. There is no difference in the color of the gasoline. 
This material has changed the color. Is that what you 
mean? It has changed the color of the gasoline. 

Q. When it becomes napalm gel the color is different 
from the gasoline or the color from the napalm powder you 
started off with; is that right? 

A. We can make this with white gasoline just as well as 
a colored gasoline. Most refiners put colors in their gaso- 
line. 

The American Oil Company does not. That can be used 
just as well. 

Q. As you make it the color becomes something different 
from the color of gasoline? 

A. It becomes darker. This stuff here when it is wet is 
not [699] light, it is darkened. 

Q. By “this stuff here”, you are holding the napalm 
powders? 

A. Yes, the thickener. 

Q. Now, would you continue with the description? 

A. Yes. This was stirred—the 370-some grams was cal- 
culated to be 11.8 percent—it was stirred into the gallon 
of gasoline. Then when this would no longer settle out or 
close, where these granules were suspended throughout the 
material in more or less a homogenous fashion, this stuff 
was allowed to solvate further. 

Q. What does homogenous mean? 

A. The same throughout, uniform distribution through- 
out. Homogenous is a poor word there. 

Q. In every molecule, would that be true? 

A. What? 

Q. In every molecule throughout? 
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A. The molecules don’t apply here. I don’t understand 
your question. What do you mean by molecules? 

Q. You said the same throughout. 

A. These are granules, not molecules. 

Q. So it is not distributed evenly throughout in terms of 
molecules; is that right? I don’t want to confuse you. 

Q. You are not confusing me at all. 

Q. Iam not a chemist. 

A. I ean tell that. I am a chemical engineer. I am not 
[700] strictly a chemist. 

Q. You are not a chemist? 

A. Iam a chemical engineer. 

Q. By homogenous then you don’t mean it is the 


same—— 

‘A. I don’t mean homogenous. I mean that you have dis- 
persion, that is uniform throughout, of these granules in 
the gasoline. 

Now, after this has solvated for several hours, from four 
to eight hours, depending on the temperature of the gaso- 


line with which it is mixed, you get a homogenous appear- 
ing substance like this. 

This is the way it comes out. Your apple sauce appear- 
ance disappears and you have this material. 

Q. How long does it take for that second change in 
appearance to take place? 

A. It depends on the temperature, from four to eight 
hours. 

Q. Do you maintain a particular temperature during 
that process of manufacture? 

A. We don’t go to the trouble to do that, no. 

Q. Looking at the bottle, you have before you, I notice 
certainl little spots there. Are those just bubbles of air? 

A. Those are air bubbles that have not been able to 
escape. Naturally when we stir this stuff we stir air into 
it. When it settles up we have the same condition here that 
we have in the oil well, gas can’t get through this stuff. The 
air can’t get through this material here. 
[701] Q. When we turn this bottle that you have upside 
down, the bottle of that napalm, I notice that it starts to 


run down. Is that right? Is that the word for it, or some 
other word? 

A. Yes. [like the word flow. 

Q. Flow. It starts to flow. It is sort of cohesive there as 
it flows? 

A. This is a viscose, elastic material. 

Q. By “this” again that is napalm gel? 

A. Yes. 

Mr. M. Horranper: I would like the record to show that 
the witness is spooning out spoonsful of this gelled gaso- 
line. 

The Wrrsess: You will notice that this is quite dry. 


By Mr. THomas: 
Q. L also notice a strong fragrance of gasoline. 
A. Certainly. 
Q. That is the vapors? 
A. That is the only thing that will vaporize from this. 
Q. You have opened that bottle. What is the top opening 


there, an inch and a half or two inches? 

A. A couple of inches, inch and a half. 

Mr. M. Hoxtanper: Youare referring to the size of the 
aperture? 

The Wirsess: Yes, the hole at the top of the bottle. 
About two inches. 


[702] By Mr. Tuomas: 

Q. I happen to be standing, where my nose is, about 
what, four feet away from that bottle? 

A. Four and a half feet away. 

Q. And the vapor escape of the material is such that I 
smell it very rapidly. Is there anything unusual about 
that? That is customary knowledge, if you have a hole 
like that and it happens to be opened that that vapor comes 
out very rapidly? 

A. I would not call it very rapidly compared with gaso- 
line. Only half of that is gasoline. 

Q. Assuming both come out, one may come out at a dif- 
ferent rate than the other, what has happened here by the 
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opening of your sample is not at all unusual in your experi- 
ence with other samples; is that right? 

A. No. Let me point out one thing to you which you 
haven’t mentioned, the fact that this jar has been closed 
up for several days. I believe I did open it yesterday, but 
it has been closed up for a day. The vapor here has ac- 
cumulated. 

In other words, you have heard some discussion of vapor 
pressure in here. 

Q. Yes. 

A. The vapor pressure will build up to equilibrium in 
the case of both unthickened gasoline and thickened gaso- 
line, there will be about the same, the vapor pressure over 
a period of time will eventually become the same even 
though this builds up more slowly. 

[703] as you open this you will have some vapor. 

But now I think you would have to stand considerably 
closer after this first whiff of this stuff has dissipated, 
you would have to stand considerably closer to get this 
odor. 

Also, you would have to stand quite a bit closer to ignite 
it. 

Q. Mr. Fay, that sample that you have opened yesterday, 
I understand. Do I understand what youare saying is that 
if a partic ular closed container, whatever it is, containing 
napalm gel, if that is closed over a longer period of time 
the amount of the vapor in the void or space inside would 
accumulate to a point where it would be more vapor and 
more rapid escape if opened there than would be the case 
if it is opened shortly after the time it is first opened? 

I am not sure I made that clear. I notice the expression 
on your face. Strike the question. 

In the case of the bottle that you have there, it is right, 
is it not, that you opened that one yesterday? 

A. I believe it was yesterday, yesterday or the day be- 
fore; I don’t recall. 

Q. If it had been standing over a longer period of time, 
a number of days or longer than days, and you then opened 
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it, you would expect that the amount of the vapor accumu- 
lated inside the bottle would be even greater? 

A. No, I would not. I would not, because there is equi- 
librium [704] pressure beyond which you cannot go here. 

It builds up to an equilibrium pressure beyond which 
it will not go. This point will probably be attained within 
a few hours rather than a few days. It builds up to that 
within a short time and just stays there. 

Q. Iam confused now, Mr. Fay. When I was commenting 
upon why the smell, vapor release from that bottle was so 
strong, at first you indicated it was because it had been 
standing over a period of several days. 

A. I do not know exactly how long it would take this to 
develop an equilibrium pressure, but whether it is hours 
or days, when you reach that you would get no more vapor. 

Mr. M. Hortaxver: I think he has explained this fully 
and as cogently as possible, that when it reaches a certain 
maximum equilibrium pressure—— 

Exam. Ris: Just a moment. We have heard that testi- 


mony. I don’t want to have you restate it. 
Mr. M. Hoxzaxver: I think questions asking him to 
answer the same question again and again are improper. 
Mr. Tuomas: There is no pending question? 


By Mr. Tuomas: 


Q. Now, as to the effect of your comment about the per- 
centage of the proportions that you use in manufacturing 
the napalm gel out of the two ingredients that you have 
before you, you mentioned that you put a percentage or 
proportion of 118 percentage of powder. Why did you use 
[705] precisely that figure? That sounds like a very pre- 
cise figure. Why did you use such a precise figure? 

A. We determined during that time that these bomb 
bodies were being filled that this was the most effective 
concentration. This was the one that was provided for in 
the directions when these cases were filled. 

Q. If you changed that proportion within those slight 
areas that are apparently desirable you get different re- 
sults, do you? 
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A. They probably would not be very significant, but that 
was the one that we decided was optimum. 

Q. I call your attention, Mr. Fay, to the document which 
has been introduced as Exhibit 8, on pages 18 and 19 of 
that exhibit. Would you take a look, please, at page 18? 

Now, page 18 describes the specifications for what? 

A. You mean this here? 

Q. Yes. 

A. Allincendiary NP type 1. 

Q. On the next page, page 19 of the exhibit, I call your 
attention to the specifications as set out at the top of the 
page. What is the specification prescribed there for the 
napalm thickener? 

A. 11.5 plus or minus point three and for the gasoline 
88.5 plus or minus point three. 

Q. What does the plus or minus mean? 

[706] A. This means that this figure here could either be 
11.8 or 11.2 
Mr. M. Hottanver: And still meet the specifications? 


By Mr. THomas: 

Q. And in making your sample here you used the upper- 
most range of that, 11.8? 

A. Yes, sir. 

Q. What would be the difference if you used the lower 
part of that? What was the lower part of the specification? 

A. It would be minus three-tenths instead of plus. 

Q. 11.2? 

A. Right. 

Q. What would be the effect on the end product if you 
used that mixture? 

A. As I said before, it probably would not be material. 
There would not be a great deal of difference. 

In work of this sort done by people in the plant when 
this stuff is mixed we give them a limit. We don’t insist 
upon an analytical balanced weight for these things. 

Q. You do insist upon it, though, do yout 

A. Pretty close control. 
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Q. By pretty close, you mean insist upon it down to a 
point of one-tenth of one percent? 

A. Where we have the equipment to make this—the 
reason for this is that we don’t want it more than 11.8, nor 
do we want it less than 11.2 of thickener in the gasoline. 
[707] Then the percentage of the gasoline varies to con- 
form with this so we will end up with one hundred parts. 

Q. Is that the reason why you don’t want it to have dif- 
ferent proportions, is because if they did have different 
proportions within that range of percentage or tenths of 
percentages, you were speaking of, that you would come 
out with an end product, your napalm gel, which would 
have different characteristics for your use than the napalm 
gel that would be made within this range of limitation of 
proportions? 

A. I don’t exactly get that question. I don’t understand 
your question, honestly. “ 

Q. Why do you prescribe for the manufacture of napalm 
gel specifications so precise that the manufacturer must 
stay within percentages of tenths of one percent? 

A. Why do we do that? 

Q. Yes. 

A. We want this material to be as effective as possible 
and by test that has been found to be the most effective con- 
centration. 

Q. Effective for the purpose—— 

A. For which it was intended, yes. 

Q. And the purpose for which it was intended was the 
purpose of burning materials? 

A. Yes. 

Q. Now, in a portion of your testinony you spoke, or 
you were [708] asked some questions concerning the word 
‘‘incendiary’’. I call your attention, Mr. Fay, to Exhibit 
No. 4, at page 133. I call your attention also to the fact 
that that page 133 is a portion of the exhibit that is identi- 
fied on page 123 of the Exhibit as being excerpts from the 
War Department technical manual Ammunition Inspection 
Guide 1944. 
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A. Right. Now, what do you want me to read? 
Q. Would you read then on page 133 the caption at the 
top and the first paragraph: 


A. “Incendiary bombs, general. Definition. Incen- 
diaries are combustible materials which are burned 
with intent to cause the destruction of buildings, crops, 
food, ammunition or materials of military im- 
portance.”’ 


Q. Did you hav anything to do with the writing of that 
definition? 

A. No, sir; I did not. 

Q. Does your work at all involve you in the matter of 
writing definitions? 

A. At times. 

Q. Pardon? 

A. At times in reports. 

Q. Did you write in such definitions of the word ‘‘in- 
cendiary”’ or ‘‘incendiary bombs’’? 

A. No, sir. 


Q. Your duties do not include that particular feature; 
is that [709] right? 

Mr. M. Hottanver: Is the question whether or not Mr. 
Fay’s duties included the preparation of definitions, for 
this Army’s technical manual? 

Exam. Riss: No, that is not the question. 


By Mr. THomas: 

Q. The question is whether your duties included the writ- 
ing of definitions of incendiary or incendiary bombs? 

The Witness: No. 

Exam. Rims: You testified that you had nothing to do 
with the writing of this? 

A. That is right. 

By Mr. Tuomas: 

Q. Now, Mr. Fay, would you tell us, please, about the 
nature of your services during the years 1948, 1944 and 
1945? Were you with the Chemical Warfare Service at that 
time? 
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A. Yes, sir; but I was overseas at that time. 

Q. Which theatre? 

A. Im the Pacific. 

Q. What was the nature of your work there? 

A. I was with the Chemical Corps. 

Q. What did you do with the Chemical Corps overseas? 

A. I did a lot of things. I instructed in the use of 4.2 
inch mortar. 

Mr. Txomas: Could I hear that answer? 
[710] (The pending answer, as heretofore recorded, was 
read by the reporter) 


By Mr. Tuomas: 

Q. Anything else? 

A. Portable flame throwers. 

Q. You indstructed in the use of flame throwers? 

A. The collection of samples of Japanese war gases and 
similar various duties. 

Q. The services you have described cover what period of 
time? 

A. That was over a period of about two years, overseas. 

Q. Which years were those? 

A. 1943—I would have to check to be sure—1943, 1944, 
in there. 

Q. Had you returned to this country by 19451 

A. Yes, I came back in 1945. 

Q. What was your service or your duty before 1942, 
before this period of 1942, 1943, or 1944, you are referr- 
ing to? 

A. I was at Edgewood Arsenal, now known as Army 
Chemical Center, where I worked on the development of 
these particular bombs before they went into production 
later on. 

Q. How long did you work on that? 

A. I would estimate about a year, as I recall. 

Q. About a year? 

A. About that. 
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Q. Which portion of the period was that? Could you 
tell us [711] what that was, what date that was? Was it 
1940, 1941, what? 

A. It was not as early as 1940. I can’t remember it, 
whether it was 1941 or 1942, about half of that and the 
succeeding year, whichever that was, Ibelieve it was 1942 
and 1943 or 1941 and 1942. I can’t recall. 

Q. What did you do in that period? 

A. We prepared—— 

Q. I am speaking of you now. I am not sure what you 
mean “we”. 

A. The people that worked with me. I did not do this 
alone, please don’t misunderstand me. I was in the Army 
now. I had no official position. 

Q. You were in the army then, you had no official posi- 
tion, Mr. Fay? 

A. No, sir. 

Q. What did you, yourself, do? 

A. I at times mixed filling for various things, not only 
this type, but other types of bombs, observed their drop- 
ping from aircraft, from towers, the rough handling tests 
which include the design of a proper box so when these 
things are dumped off a truck or accidentally fall off a track, 
they won’t smash. 

This wooden box has a certain amount of flexibility or 
elasticity so it won’t break up as a protection to the con- 
tents. 

[712] Q. Was your work with the making of the box 
primarily during that period? 

. No, sir; that was made by contractors. 

. What was your rank in the army at that time? 

. Iwasa PFC. 

. As a PFC were you directing other people? 

. No, sir; I was being directed? 

. Who was your superior? 

A. Thave forgotten his name. There were several officers. 
One I remember was Major Adams. 

Q. What was the rank of your immediate superior, or was 
there one? 
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A. I would—— 

Mr. M. Hottasper: Mr. Examiner, I suggest you bring 
this line of questioning to an end. I don’t know where we 
are going. 

If, as I gather from this line of questioning, there is some 
possible, even some possible suggestion as to Mr. Fay’s 
qualifications, I respectfully request a ruling? 

Mr. Tuomas: Mr. Examiner, I certainly have the right— 

Exam. Ris: It is obvious they are going after his 
qualifications; it is very obvious. I am not cutting off this 
cross-examination that they have a right to do. I don’t see 
what authority I have to do that, under what theory I 
would have to do that. 

They are trying to disqualify your expert witness. 
[713] Now, they have a perfect right to do that. 

Mr. M. Hortasper: It seems to me the appropriate time 
to do it was when he was setting forth his qualifications. 
He listed them in the course of his testimony. 

Exam. Ris: Mr. Hollander, your objection is overruled 
and I will permit this cross-examination to continue. 


By Mr. Tomas: 

Q. Mr. Fay, at what date did you begin your first work 
with the napalm gel? 

A. Frankly, I can’t—it was in the fall of 1941 or 1942. I 
would have to check this to be sure. 

Q. You don’t know it; it might have been in the fall of 
1942? 

A. It might have been. 

Q. Or the spring of 1943? 

A. It was in the fall, either 1941 or 1942. I am quite sure. 

Q. What did you do at first in connection with napalm 
gel or napalm bombs? 

A. My first assignment was the study and the prepara- 
tion for testing of some other types of bombs, the magnes- 
ium bombs, for example. 

Q. I am not speaking of first in connection with other 


things, but your first in connection with napalm gel or 
napalm bomb? 
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A. I thought I just answered that. 

Q. What was the nature of your duties, when you did 
them first? We have found that you started your work with 
the napalm [714] gel or napalm bomb in the fall of 1942 or 
so. What I want to know now is what did you do then when 
you first started in in the fall of 1942 or whatever it was? 

A. Mixed the fill by hand and prepared these bombs for 
testing. 

Q. By “these bombs,” you are referring to napalm 
bombs? 

A. Yes. 

Q. When you say you mixed and filled them by hand, is 
it the one hundred pound bomb you are referring to? 

A. Yes, the nominal one hundred pound bomb. 

Q. What is known in general as the one hundred pound 
bomb, that size? 

A. Yes. 

Q. Now, in your discussion is it your understanding that 
the one hundred pound napalm bomb is not capable of 
functioning effectively without the burster? 

A. That is right. 

Q. That is what you said on direct? 

A. That is right. 

Q. My recollection of what you said was that it was not 
capable of functioning effectively without the burster or 
fuse? I am not trying to put any words in your mouth. 

Now, if you have the one hundred pound bomb without 
the fuse it still, of course, is not capable of functioning 
effectively? 

(715) A. That is right. 

Q. And if you have the one hundred pound bomb with the 
fuse, but with the arming wire through the propeller so 
that the propeller has not yet revolved as you have de- 
scribed, it has not yet become capable of functioning 
effectively as an incendiary bomb; is that right? 

A. That is right. 

Q. When is that arming wire in practice removed from 
the bomb? 
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A. That is attached to the shackle in the airplane, the 
shackle that holds the bomb by the lugs, it is attached 
to that. When the bomb is dropped that is pulled. 

Q. The arming wire is pulled from the bomb at the 
moment the bomb leaves the airplane? 

A. That is right. 

Q. Now, at that moment when the bomb leaves the 
airplane, as I understand your description of the fuse— 
and this is before the propeller has started to rotate or 
just at the point where it starts to rotate—at that point 
the fuse is till not armed, is it? 

A. That is right; it is not armed. 

Q. Will you describe for the record what armed means? 

A. Armed means that the firing pin is free without 
obstruction to hit the cap which will initiate the powder 
train which will lead to the explosive. 

[716] Q. At the point where the wire is pulled, the pin is 
not vet free; is that right? 

A. The pin is not free to hit the fulmonite of mercury 
cap. 

Q. So at that point if the bomb hit, say, another airplane 
underneath it or hit some object, it would not be capable 
of functioning effectively, would it? 

A. No. 

Q. Now, the bomb is falling free in the air and this pro- 
peller I take it, is spinning? That is the ordinary process? 

A. Yes, it is supposed to spin. They don’t always spin, 
and if they don’t we have a dud when it hits the ground. 

Q. A dud means a bomb that did not function? 

A. Maybe not at all, maybe not effectively. 

Q. Half way down in the air, if you assume that the 
apparatus works the way it is intended—I am assuming for 
the purpose of this question that the propeller has worked 
all right and the arming wire is pulled all right as it left 
the airplane, in other words, the process that you would 
expect to be followed for the most part in the bomb, half 
way down in the air or somewhere between the airplane 
and the ground—— 

A. Somewhere, not half way. I don’t know where. 


583 


Q. Somewhere between the airplane and the ground the 
spinning of this propeller produces a situation where the 
firing pin then comes in line with the powder train, is it? 

A. No, the pin that is interposed between the firing pin 
and [717] the cap is released, withdrawn, the propeller is 
spinning off and falls away in the air. 

It pulls a bolt, it unscrews a pin. 

Q. The propeller itself unscrews the pin? 

A. And unscrews the pin which falls away and nothing 
is interposed between the firing pin and the cap. 

So upon impact the pin is free. There is nothing between 
it and the cap. It is free to hit it. 

Q. So at that point there, somewhere in the air—— 

A. If you have a low sortie, where the bomb does not 
have far to fall, you would lessen the time. If it was from 
great altitude you would not be too greatly concerned about 
having a chance to get away. 

Q. At that point, whatever it is, relatively low to the 
ground, or closer to the airplane, or half way between, at 
that point for the first time, then, the bomb becomes capable 
of operating effectively as an incendiary bomb? 

A. Yes. 

Q. Now, are you familiar in general with the general 
purpose bombs or bombs loaded with TNT? 

A. Not particularly. Those come from ordinance, not 
from the CHemical Corps. 

Q. Are you familiar with the fact that they use fuses 
in those bombs? 

A. Iam generally familiar with them. I am not prepared 
to [718] discuss those because I don’t have all the details. 
I was not in Ordnance. I was in the Chemical Corps. 

Q. Do you know whether a fuse, a component of that 
kind of bomb—— 

Mr. M. Hotzuanper: He has already told him twice he 
doesn’t know about this. 

Mr. Tuomas: He has told me he knows nothing in gen- 
eral. I am asking him about it specifically. 

The Witness: If I don’t know anything about it in gen- 
eral, I can’t answer a specific question. 
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Exam. Riss: He is unable to answer, I guess. 


By Mr. Taomas: 

Q. You have no knowledge of the use of the same bomb 
ease here as the bomb case for the general purpose one 
hundred pound bomb? 

A. No, sir. 

Q. And you don’t know about the point at which the 
general purpose bomb becomes—— 

Mr. M. Horzanxver: This is the fourth time, Mr. Exam- 
iner, he has asked him the same question. 

Exam. Rus: It is not exactly the same question, Mr. 
Hollander. 

Mr. Horzaxper: He is asking about general purpose 
bombs. Mr. Fay is unable to answer those questions. 

Mr. Tuosas: I don’t want to press it. I thought I was 
asking about it in another area. 

[719] Exam. Ries: He has testified so far he doesn’t know 
the answer to those questions. 


By Mr. Txoxsas: 

Q. You don’t know anything about the general purpose 
bomb; is that correct? 

A. I didn’t say that, but it is all right. 

Q. The first part of your answer was a little bit under 
your breath. I am not sure Iheard that. Could I hear the 
answer? 

Mr. McDoxatp: He said he didn’t say that. I heard him. 

Exam. Rus: He said he didn’t say that to your ques- 
tion, “You don’t know anything about these general purpose 
bombs”. 

By Mr. Txossas: 

Q. Do you know something about the general purpose 
bombs? 

A. From personal experience I would answer no. 

Q. Now, you also discussed, Mr. Fay, in the course of 
your testimony the matter of the leaking of napalm gel. 

I call your attention to Exhibit No. 4 and to page 157 of 
that exhibit. You can take a look at it and familiarize your- 
self with it. 
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Would you read the title of that document? 

A. “It is “Theatre of Operations Surveillance Procedure 
for one hundred pound Incendiary Bombs, M47 type”. 

Q. I call your attention to page 159 of the exhibit and 
to item No. 21 of the listed numbered items on the page. 
Would you read that, please? 

A. This is item No. 21? 

[720] Q. Yes. 

A. “Number of bombs showing leakage and which do not 
stop leaking when burster well is tightened.” 

There is some note here. 

Q. Would you read the note, then, please? 

A. I will read 


Mr. M. Hotzanper: Mr. Examiner, again in the interest 
of expedition this is apparently admitted into the record, 
it is in evidence. 

Exam. Ries: Mr. Hollander, this witness has not testified 
with respect to this. This is part of cross-examination. I 
will be glad to cut this off if you will give me a theory on 
which I can do it. They have a perfect right to cross- 
examination. 

Mr. Hortanver: Yes, I certainly recognize that, your 
Honor, but I don’t think the purpose of cross-examination 
is to get one of the government witnesses to read into the 
record material which is already there. 

Now, if the purpose of the examination is to ask the wit- 
ness whether or not he agrees with certain material which 
already is in the record, or if he disagrees with it, then I 
think the question should be so stated. 

Mr. Tuomas: I suggest that counsel wait until he hears 
what the questions are. 

Exam. Riss: This is proper cross-examination. You may 
continue. 

[721] The Wrryrss: This, I believe, is note S, “Inspect all 
bombs in lot for this characteristic.”’ 

I suppose this refers to leakage: 


“Record in parenthesis individual weights of all 
leakers (without burster, fuse and wire”. 
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“The normal weight for the M47Al and AN M47A2 
incendiary bomb is 65.4 pounds, plus or minus one 
pound. Normal weight for the M47 incendiary bomb 
is fifty-six pounds. Leakage should not exceed three 
percent.” 


By Mr. Tuomas: 


Q. Mr. Fay, did you ever inspect any of these bomb lots 
for leakage? 

A. No, sir. 

Q. Were any of the reports of the leakage of these M47 
bombs sent in to you? 

A. No, sir. 

Q. Do you have anything to do with the surveillance of 
the bombs for leakage? 

A. No, sir. 

Q. Do you know anything at all about the leakage of 
napalm gel and IM from the M47 bombs? 

A. Areyou speaking now from personal experience? 

Q. Yes, sir. 

A. No, sir. 

Q. Now, in a portion of your testimony, Mr. Fay, there 
was a reference to the matter of how you put out fires of 
napalm [722] gel. Do you recall discussing that matter? 

A. Yes. 

Q. My recollection was that you referred to putting them 
out by smothering the fires as being the best way to put 
them out; is that correct? 

A. Yes—all right. 

Q. Did youalso say, or is it your testimony that it is not 
a good way to put them out, to use a garden hose? 

A. That is right. 

Q. Now, the garden hose you are referring to, I take it, 
is the ordinary thing we are accustomed to, through which 
water flows; is that it? 

A. Yes. 

Q. Would you make any different answer if the same 
water was flowing through a fire hose? 
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A. No. I made the answer at that time that on gasoline 
fires we don’t use water to put out gasoline fires. That is 
what we have here. 

Q. You are referring to a fire now, as I understand it, 
where the napalm gel is burning? 

A. Yes, the gasoline vapor is burning. 

Q. Take the situation where globs of napalm gel are 
around and they are burning. In that situation how would 
you put out best the fires that you see before you? 

A. Not being a fireman, I am not an expert at this, 
but I [723] know what I would do? 

Q. I am not sure—when you say you are not an expert 
at that, do you mean you are not capable from your quali- 
fications, then, of telling us anything as an expert about the 
best way of doing it? 

A. Iknow the best way to do it. 

Q. You do? 

A. Yes. 


Q. How did you acquire that information? 

A. From our tests. We purposely ignited this material 
and tried to formulate it in such a way that it would be very 
difficult to extinguish. That was our object so that it would 
be difficult. 

Q. When you say ‘“‘our’’, I take it that means the Chemi- 
cal Warfare Service? 


A. Right. 

Q. Having formulated the napalm gel in the way that 
makes it the most difficult to extinguish, did you then run 
tests on extinguishing? 

A. Yes. 

Q. A series of tests? 

A. Yes. This is part of the procedure. We always test 
the effectiveness of anything before it is standardized. We 
must do that. 

Q. Youfound in the process of those tests that the use of 
the [724] water through the garden hose, or through any 
hose, is not the best way? 
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A. We knew that. I don’t remember ever trying that. All 
we we had to do was throw some sand on it. We could use 
a fog nozzle. 

Q. Excuse me—— 

A. We could use a fog nozzle or we could use water as a 
fog. By using fog you in effect smother. 

In other words, you displace the air which furnishes the 
oxygen, which is necessary for combustion. 

Q. Did you try CO2 extinguishers on it? 

A. Yes. 

Q. What were the results there? 

A. They weren’t quite as good as the fog because the CO2 
was not quite as persistent in the atmoshpere. 

Q. Excuse me, could I hear the last answer? 

(The pending answer, as above recorded, was read by 
the reporter) 


By Mr. Txosas: 


Q. I take it that the combination of the experimentation 
that you have been referring to and the making of the tests, 


was for the purpose of producing the most effective incen- 
diary that you could; is that right? 

A. The most effective mix for an incendiary bomb. 

Q. All right. 

One of the characteristics that you wanted in there was 
[725] the difficulty of being extinguished? 

A. Certainly. 

Q. The Chemical Warfare Service choice of napalm as 
desirable included the factor of the difficulty of extinguish- 
ing it? 

A. Frankly, it was not too difficult to extinguish—well, 
it was too difficult to extinguish; I will stop there. 

Q. Did you participate at all in the choice of the napalm 
gel as being the most effective, as you call it, filling? 

A. Napalm gel, as you call it, thickened gasoline, was 
not the most effective filler for the incendiary bomb. What 
did you ask me? 

Q. I asked you whether you participated. 

A. You asked two questions. 
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Q. I see. I didn’t intend to on that, Mr. Fay. You do 
realize that the napalm gel was selected by the Chemical 
Warfare Service as the filling for a great large number of 
incendiary bombs? 

A. Yes. 

Q. They made millions of them, didn’t they? 

A. Youwould have to ask somebody inthe plant. I don’t 
know how many they made. I have no way of knowing how 
many they made. 

Q. But they made large numbers of them? 

A. Ihave heard they did. I have no way of knowing this. 
[726] Q. Did you participate at all in the matter of the 
decision that the filling for that should be napalm gel rather 
than IM? 

A. No, sir. 

Q. Did you participate at all in the decision that the 
filling of those bombs should be napalm rather than PT1?% 

A. I don’t even know that this is true. T had nothing to 
do with the selection of any of the stuff. All I did was re- 
port results to people higher up. 

. Did you have anything to do with PT1? 

- Sure. I know about PT1. We made tests of PT1, too. 
. What did you do in connection with PT1? 

. We did a small number of tests—— 

. Excuse me, you answered ‘‘we”’ again. 

. Well, I didn’t do it alone. We and my co-workers. 

. What did you do? 

A. I participated in the tests which in the case of PT1 
were rather minor because I left there before they were 
completed. 

Q. What date was that? 

A. You are asking me for dates. I can’t recall exactly. 
This is in the previous testimony. 

Q. Can we help yout When did you go overseas? 

A. I can’t remember that exactly. I would have to check 
this. I don't know exactly. 

Q. You don’t know at all, or do you know roughtly, ap- 
proxi- [727] mately what month? 

A. Ican look this up. I don’t know. 
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Q. You don’t remember approximately when you went 
overseas? 

A. Idon’t remember too much about it, no. 

Q. It is difficult to remember that far back? 

A. It is rather difficult to mention dates. I have worked 
on these since then, too. 

Q. You are talking to a large extent on work you have 
done subsequent to 1945-1946; is that right? 

A. On PT1. I thought I made it plain—you asked me if 
I am familiar with PT1. Yes, I am quite familiar with it 
now and was to a slight extent then, because I did not work 
on it long enough during that period that far back to re- 
member much better what happened then. 

Q. When did you first start working on PT1? 

A. You asked me that question before and I said I did 
not remember exactly. I have been working quite a lot since 
the war. It is always since I have gotten out of the army on 
all these things of this nature, not only the PT type, but the 
various thickeners, different from this. 

In order to compare these with the new ones we have to 
determine that the new ones are better before they can be 
standardized. 

For example, PT1 has been replaced. We no longer use 
PT1 but in order to show that these newer developments are 
better, it is necessary to find out all the characteristics of 
PT1, [728] which I have done. 

Q. Has napalm gel been replaced? 

A. Yes. It has not been entirely replaced in the service. 
They have been replaced by a more effective—that is not 
exactly right—a new more effective thickener, a better 
thickener has been standardized. 

Mr. M. Hottaxvez: I don’t think the witness should testify 
any more about more effective substances. I think there are 
problems involving security. I don’t see how it is material, 
anyway. 

Exam. Ries: I don’t think you should try to testify as 
to anything that is classified. 

The Wirness: We still use this because we have large 
supplies of it, which we would like to use up before it 
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deteriorates to where it is no good. We have a lot of this 
supply in stock and will continue to use it as long as we can 
because we don’t want to throw it out. 

Does that answer your question, more or less? 


By Mr. Tomas: 

Q. I am not sure about that, but I don’t want to get into 
any classified matters. 

I take it that the work on the incendiary bombs is in 
general of a classified kind; is that right? 

A. I think 

Mr. M. Hotuanver: I think this is a very unfair question. 

The Witness: I don’t know how to answer the question. 
[729] Mr. M. Hotztanver: The answer will in effect re- 
quire him to reveal the extent 

Mr. Tuomas: I don’t know how far to go in asking ques- 
tions. 

Exam. Ries: He is not the person to know about how 
classified it is. I think you should refrain from going into 
that too far. In fact, it comes to a point where I don’t 
think it is cross-examination, you are going beyond his 
direct. 

Mr. Tuomas: I don’t want to do that. I won't ask any 
further questions along that particular line, then. 


By Mr. THomas: 

Q. There were a large number of people working during 
that World War II period in devising the best or most 
effective incendiary or fillers, were there nott 

A. I would not know how many people were working on 
it. 
Q. That was during the period when you were a private, 
first class? 

A. Yes. Part of it. I was a Sergeant later. 

Q. Now, you mentioned an article of paint. At the time 
of your work in World War I, did you work with paint 
as an incendiary? 

A. I worked with it before I went in the army. I was 
familiar with the preparation of paint, the manufacture of 
paint. It is an ordinary commodity. 
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Q. I think you may have misunderstood. 

[730] A. Did you ask me if I worked with paint in the 
army? 

Q. No. I asked you whether you worked with paint as 
an incendiary or for incendiary purposes? 

A. No. 

Q You never did that? 

A. No. We would not normally use that for that. 

Q. That is right. You would not use paint as anincendi- 
ary? 

A. If it was the last resort, you probably would. 

Mr. Txosas: That is all I have. 

Exam. Rus: Is there anything further? 

Mr. McDonaxp: I have one or two questions, Mr. Ex- 
aminer. 

By Mr. McDonatp: 

Q Mr. Fay, in the performance of your duties in the 
early World War II period that you have referred to, as 
I recall it—and there is no implication; I mean this as no 
improper reflection on you personally, or anything like 
that—but in the performance of your duties in the early 
days of the war as PFC or Sergeant, as I recall it you 
testified that you worked under the direction and super- 
vision of some officer, superior personnel in the military 
service. Is that correct? 

A. Yes. 

Q. In the performance of your duties in that capacity, 
did you do anything at all in connection with these napalm 
bombs, or incendiary bombs, or napalm gel that I, as a 
PFC or Sergeant, in the Chemical Warfare Division, night 
not likewise [731] have done? 

A. Now, who are you? What are your qualifications for 
this sort of work? What do you mean? 

Q. Let me change the question and say this: 

That I, or any other PFC or Sergeant first-class in the 
Chemical Warfare Service could not have done? 

Mr. M. Hottanneg: If Mr. McDonald is going to be in a 
position to testify as to whether or not his background 
prior to World War II equipped him to do work in the 
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Chemical Warfare Service with respect to napalm gel, I 
would like to get him on the stand and ask him some ques- 
tions with respect to his chemical engineering background. 
This is a highly improper and offensive line of questioning. 

Exam. Rus: I will overrule your objection. 

Mr. McDonaup: That is my only question in this field. 

Exam. Ries: When you ask the question can you indicate 
in your question whether or not you as this PFC or Ser- 
geant have any chemical technique or training. 

Mr. McDonatp: I broadened the question when he com- 
mented onthat by saying myself or any other PFC or 
sergeant, 

Exam. Ries: That does not help, you see. 

Mr. McDonatp: I am not a chemist or chemical engineer. 

Exam. Riss: All right. 

Now, can you answer the question? 

The Witness: You could not assuch have done the work. 


[732] By Mr. McDonap: 
Q. Could anyother PFC or sergeant in the Chemical 


Warfare Service have done what you have done? 

A. Any other? 

Q. Yes. 

A. No. 

Q. Why is your answer no? Just exactly what did you 
personally dot 

A. Because I am a chemical engineer and every PFC 
and every other guy, officer even, in the Chemical Warfare 
Service was not a chemical engineer nor a chemist. 

Q. What was that last? 

A. Nora chemist. 

I don’t understand what he is driving at here. 

Exam. Riss: Were you a chemical engineer at the time 
you were a PFC? 

The Witness: Yes. 

cxam. Ries: That is what he is driving at. 


By Mr. McDonatp: 
Q. Was every other PFC or sergeant in the Chemical 
Warfare Service with you a chemical engineer? 
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A. I have just answered that question, no. 

Q. Mr. Fay, when you were talking about paint, sterno, 
and rubber cement, if you recall, Mr. Hollander asked you 
that question with respect to the transportation charac- 
teristics of those commodities versus this napalm gel. 

Does your recollection of that testimony correspond to 
[733] mine? 

A. No, sir. He asked me about the safety in transporta- 
tion. 

Q. Sir? 

A. I believe he asked me about the safety in transporta- 
tion. 

Q. My recollection is that it was coupled with, or he 
asked you todiscuss it from the standpoint of transporta- 
tion characteristics. 

Now, if I am wrong, the record will speak for itself. But 
assuming that it did include a request thatyou comment 
on it from that standpoint, do you have any personal knowl- 
edge of the transportation by railroads of napalm gel? 

Mr. M. Hottasper: My question was with respect to 
hazard. Of course, if he is going beyond that he is going 
beyond direct. If he is limiting it to hazard, the question 
is admissible. 

Exam. Rres: Your inquiry, you say, was with respect to 
the difference in the hazards? 

Mr. M. Hortasper: Yes, Your Honor, from the trans- 
portation point of view, the hazards involved. 

Mr. McDownaxp: I am sure that is not correct. I unfortu- 
nately, although I write shorthand, did not write it all 
down. But I did write in shorthand “transportation char- 
acteristics”, so I am sure that there is something in there, 
but the record will speak for itself. 


By Mr. McDonatp: 

Q. Mr. Fay, do you have any personal [734] knowledge 
of the transportation of napalm gel or the napalm gel 
bombs by railroad? 

A. No. 


595 


Q. Do you have any personal knowledge of the trans- 
portation by railroad of paint? 

A. No. 

Q. If I asked you the same question with respect to sterno 
and rubber cement, would your answer be the same? 

A. Well, it is a difficult question. It is not complete— 
I will say no. 

I was answering this with respeft to safety, whether it 
be transportation by rail, truck, or go-cart. 

Q. Just to be sure that you and I understand each other, 
you were not attempting to comment at all on the compara- 
tive transportation characteristics of these so-called in- 
cendiary bombs on the one hand, and paint, sterno, or 
rubber cement? That is correct, is it not? 

A. With this qualification. My comment on this had to 
do with safety in any kind of transportation, any kind 
where leakage of this stuff would be a hazard. 

This was the thing that was in my mind. I may not have 
answered correctly. 


Mr. McDonatp: Thank you. 
That is all I have. 


By Mr. Hovusron: 

Q. I would like to ask one question: 

[735] I am a little confused. What did you do in 1941 
and 1942 relative to the testing of napalm gel, as a PFC, 
that required a degree in chemical engineering? 

A. Wait a minute. 

Mr. M. Houtanver: He has not so testified? 

Tux Witness: I did not say that. 

Mr. M. Houtanxver: You stated that Mr. McDonald could 
not have done it because he didn't have a degree in chemi- 
cal engineering. 

Sxam. Ries: He did not say a degree. 

Mr. M. Hottanprer: We have gone over this three times. 
This will be an inteminable proceeding if each is allowed 
to ask the same line of questions. 

Exam. Rirs: This is getting a little out of hand. I think 
that we have gone through that. 


596 


Mr. Houston: So far he has not indicated at all relative 
to these tests. How do we know whether or not it takes a 
chemical engineer to do what he did in 1941, 1942? 

Mr. M. Hortaxper: I think it is wholly immaterial. On 
redirect I believe I can establish the complete immateriality 
of this line of questioning, if your Honor will permit me to 
go ahead. 

Mr. M. Horxaxpver: What we are trying to find out, and 
so far it has not gone into the record, is what Mr. Fay per- 
sonally did in connection with napalm bombs during 1941 
and [736] 1942. 

I am certain therecord does not yet show that. 

Exam. Ries: Can you answer that question? 

Mr. M. Hottaxpez: Before he answers it, may I suggest 
it is wholly immaterial? 

Exam. Ries: I will overrule your objection. 

The Wrrsess: Yes. 

Exam. Ris: Now, that narrow question they are talking 
about, between 1941 and 1942, what did you do with respect 
to napalm gel? You tell them anything you did with it. 

The Wirsess: The way I got this question at first was 
the testing of this stuff. Before we tested it we had to pre- 
pare it. 

Exam. Ries: Now, you are speaking of we. They want 
you. 

The Wirsess: All right, myself. All of us did, the ones 
that were capable of doing this. I did not say that the mini- 
mum requirement in education for this job I had was a 
chemical engineering degree, but the fact I was a chemical 
engineer well qualified me for this work I was doing which 
consisted of the preparation and testing in addition to the 
testing in the field, testing of this gel to see that it was the 
sort of thing that we wanted before we went ot the expense 
and the trouble of putting this into tropical, desert, cold 
storage cnd ammunition storage. 

These bombs were all tested under various conditions of 
[737] temperature. They were then emptied so we could 
see what the contents were. Some of them were dropped. 
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Mr. R. Hotzanver: I think we have now gotten away 
from the question as to what you did personally. Am I cor- 
rect in understanding that you personally mixed napalm 
gel according to specifications given to you; is that correct? 

Mr. M. Houzanver: Is he again talking about 1941 and 
1942? 

Mr. McDownatp: Nothing else. 

Exam. Ries: Yes. 

The Witness: That was one of the things, yes, by —— 

Mr. R. Houtanver: What else did you personally do in 
connection with that napalm gel in 1941 and 1942? 

The Witness: I am not going to be exact as to years, 
but during the period I was working on these things, these 
bombs were then filled, usually I did it, somebody else did 
it, filled the casings, the bodies, and these were put in stor- 
age for varying periods of time, a week, two weeks, a month, 
six months, and so on. 

Now, these storage surveillance and conditions consisted 
of hot chambers, that is desert storage, which is a dry heat, 
up to 160 degrees Fahrenheit, desert storage which is 
about, as I recall it, 125 with about eighty-five percent rela- 
tive humidity. 

This is primarily a test for the casing since the heat at 
[738] that time would not affect the sealed up bomb, the 
ambient which would be just ordinary temperature, and 
cold storage down to minus forty. 

These bombs were taken out. If we were going to drop 
them from aircraft, to drop them from the tower without 
the actual mechanism on the fuse, in other words, the fuse 
free to function, we might drop them from a tower. 

We would fire these for effectiveness. The contents of 
some of these would be taken to the laboratory and there 
tested with various devices that we had. 


By Mr. Hovsron: 
Q. Did you do that? 
A. I did some of that, yes. 
Mr. M. Houtanper: I respectfully submit at this point 
there can be no conclusion drawn other than the fact that 
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counsel for the carriers are deliberately attempting to 
badger the witness. There are three of them asking ques- 
tions at one time after one of them had, I thought, exhausted 
the field. 

Mr. R. Hottanver: We apologize that three of us are 
asking. I will ask the questions. 

Exam. Ries: Please do that. 

By Mr. R. Hotianner: 

Q. Mr. Fay, in 1941 and 1942 I understand that you per- 
sonally conducted these tests that you have just mentioned 
with napalm gel and in the manner you just suggested. 
[739] A. The only thing I can’t be exact about here is the 
exact time. You mean while I was working with these ma- 
terials I did perform some of these tests? Is that your ques- 
tion? 

Q. Did you personally perform these tests prior to your 
going overseas, I believe you said in early 1943? 

A. Yes. 

Q. These tests, as I understand it, were conducted by 
you personally according to instructions given to you by 
others; is that correct? 

A. Well, now, it depends on what you mean. I was told 
to test these things according to the specified procedure 
which requires a knowledge of techniques. Is that what 
you are getting at, why couldn’t anybody do that? 

Q. The training that was required was in the exercise of 
the techniques prescribed? 

A. Yes. That was one of my duties. 

Q. Is it certain, then, that you tested napalm—— 

Mr. M. Hottanper: He has answered this question. 

Exam. Ries: I think he has. I am going to cut you off. 
You have asked the same question. I think the record is 
clear now as to what he did. He has made a long statement 
as to what he did and the time. He can’t pin it down to 
1941 or 1942, but he has told you now about what he did. 

Mr. R. Hottanper: I want to be sure that we are talking 
about the napalm gel. 

[740] Exam. Rres: That is what he is talking about, as I 
understand it. 
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You have asked him that several times. 

Are there any further questions? 

Do you have any redirect, Mr. Hollander? 

Mr. M. Hottanper: No, your Honor. Just a few things. 


ReEpIRECT EXAMINATION 
By Mr. M. HoLianver: 

Q. Mr. Fay, when did you graduate from Rice Institute? 

A. 1925. 

Q. What degree did you take there, then? 

A. Chemical engineering. 

Q. You have been a chemical engineer for roughly thirty- 
three years? 

A. Since then. 

Q. How long have you been working in your present 
capacity at Edgewood Arsenal, the Army Chemical Center? 

‘A. I went back to the Army Chemical Center as a civilian 
in 1951. About 1950, late 1952 or 1953, I went back on this 
sort of thing. 

I was on a highly classified project prior to that time 
which I won’t mention. 

For those first two years I was back I went back into 
this sort of work. 

Q. I want to know how long you have been generally in 
the same [741] occupation or job you now hold, about seven 
years, I believe? 

A. No. I think five years, and practically this alone, this 
whole tribe of things. 

Q. Let me see if I get this straight. For just about five 
years most recently has your work been concerned pri- 
marily or in large part with the development, the testing 
and research of substances to be used in fillings consisting 
of gelled gasoline or similar substances? 

A. With the exceptions of the word research— 

Q. I will limit it to development and testing? 

A. And you might add the development of mixers for 
these materials, whether it be this—— 

Q. By this you mean gelled gasoline? 

A. By using this—— 
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Exam. Ris: Napalm powder? 

A. —napalm powder or other thickeners for the produc- 
tion of gelled gasoline. 

By Mr. R. Hottanper: 

Q. In view of your work over these past five years in 
this specialized field do you think you are in a position to 
give an opinion as to the relative safety in transportation of 
these materials as a chemical engineer, or a scientist even 
though you personally did not accompany the boxcar in 
which these shipments moved? 

Mr. Txostas: Objection to that question as to whether he 

Mr. McDonatp: The witness testified absolutely clearly 
[742] that he has no personal knowledge of the transpor- 
tation of any one of them, including this stuff, in rail trans- 
portation. Any opinion he would have, under the 
circumstances, would be the wildest sort of speculation. 

Mr. M. Horranpez: Mr. Examiner, may I be heard on 
this? 

Exam. Rus: Yes. 

Mr. M. Hottanpez: I think it is fantastic to assume that a 
chemical engineer or a scientist’s knowledge with respect 
to a particular subject matter. 

Exam. Ries: The witness is even chagrined at the terms 
you are using here. 

The Wrrxess: I don’t like this word transportation, rail 
transportation. This seems to be an objectionable thing 
because actually while it may be related to information, 
in testing these—let me say this—in testing these bomb 
bodies filled with gasoline gel and so on, we do not resort 
to train wrecks or anything of that sort to see what is going 
to happen to these things. 

We simulate these things with much more violent testing 
than you would get in a train wreck. We spend a lot of 
time developing equipment to test these things. 


By Mr. M. Horranper: 


Q. In view of the tests that you subject these materials to 
in the course of your development and testing have you 
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been able to form an opinion as to the safety or hazards 
to be encountered in rail transportation? 

Mr. McDowatp: Objection, Mr. Examiner. I think all over 
[743] again the witness has said himself that he himself 
objects to any question that involves, that is, that asks him 
to express an opinion—— 

Exam. Ries: Would you be satisfied if he did not say 
rail transportation, but he said violent shock, for instance? 

Mr. McDonatp: I have no objection to the question if it 
is wholly unrelated to transportation. 

Exam. Ries: Can you rephrase the question, Mr. Hol- 
lander, which you are not necessarily using rail transporta- 
tion, but to get the opinion of this witness as to what would 
happen in a case of violent shock or severe shock or very 
hazardous conditions occurring under the testing of this? 

Mr. M. Hotranver: I will forget about rail transporta- 
tion and ask him whether or not in the laboratory in which 
he tested and developed these materials he is in a position 
to let us know whether a container filled with the thickened 


gasoline presents less or more of a hazard in the labora- 
tory, should a hole develop, a pinhole or larger hole develop 
in the container than would a container of a gasoline 
springing a leak in the same laboratory? 


By Mr. M. Hounanver: 

Q. Would you be in a position to let us know? 

A. Did you say the container actually sprung a leak? 

Q. I said if the container of gasoline sprung a leak and 
under the same circumstances which would you expect to 
produce more [74+] of a hazard in the laboratory? 

Mr. McDoxatp: Mr. Examiner, I am reluctant, but I 
don’t think this is proper redirect. The only cross-exami- 
nation aspect on which he was interrogated was the rail- 
road transportation aspect. 

It seems to me if I recall correctly, that he made the 
point on his prior direct examination as to the relative 
hazards in his opinion of the one versus the other. 

The only questions I asked him were tied down to the 
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rail transportation so that that is not proper redirect exam- 
ination. 

Exam. Riss: Maybe not quite proper, but I believe there 
have been a few other questions asked that maybe weren’t 
proper, too. I will let him answer if he can. 

The Wirsess: I didn’t understand. If this actually leaks 
ora hole in the container? 


By Mr. M. Hottanper: 


Q. A hole in a container of gelled gas and a hole of simi- 
lar size in a container of liquid gasoline? 

A. You mean 2 hole sufficiently large enough to let gaso- 
line leak out, what would happen to this? 

Q. Yes. 

A. Nothing, it wouldn’t leak. 

Mr. M. Hottaspez: That is all. 

Exam. Ries: Are those all the questions you have of this 
witness? 
[745] The Wrrsess: There is only one statement I would 
like to make, if I may, and it is very short. 


Exam. Ries: Could you make it off the record? 

Mr, M. Hortaspek: I would prefer if Mr.Fay has any- 
thing to add to his testimony, that you let us go back on 
the record. 

The Wirxess: Let me explain off the record, if you will. 

Exam. Ries: All right. 

(Discussion off the record) 


Exam. Ries: We will stand adjourned until two o’clock 
this afternoon. 

(Thereupon, at 12:45 p.m., the hearing was recessed, to 
reconvene at 2:00 p.m., same day) 


[746] AFTERNOON Session 

The hearing reconvened at 2:00 o’clock p.m., upon the 
expiration of the recess. 

Exam. Riss: The hearing will come to order. 

You may call your next witness. 

Mr. M. Hortasper: I would like to call Dr. Greene. 
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LurHer Witson Greene was called as a witness and, 
being first duly sworn, was examined and testified as fol- 
lows: 


DIREcT EXAMINATION 
By Mr. M. Hotuanper: 

Q. Mr. Green, may we please have your full name and 
address for the record? 

A. Luther Wilson Greene. Army Chemical Center, Mary- 
land. 

Q. Would you briefly outline for us, Doctor, your educa- 
tional qualifications and background? 

A. A degree of Bachelor of Science in chemical engineer- 
ing from North Carolina State College in 1922. 

Thirty years later they recognized my professional com- 
petence, if any, and I got a Doctor of Engineering Honor- 
ary Degree. 

Professor of Chemical engineering at the University of 
the State of Maryland. 

After graduating from college I worked for the duPont 
Company as chemical engineer for eight years and joined 
the civilian staff of the Army Chemical Center, then called 
Edgewood [747] Arsenal in 1929. 

I have been connected with the Chemical Corps ever 
since. 

In 1941 I was appointed chief chemical engineer at 
Huntsville Arsenal, Alabama. 

Q. May I interrupt to ask you whether or not this Hunts- 
ville Arsenal is the same one referred to in a number of the 
bills of lading involved in this litigation? 

A. Yes, sir. 

In 1942, May of 1942, I was commissioned as a Lieutenant 
Colonel in the Chemical Warfare Service, having been for- 
merly in the Reserve for many years. I was made chief of 
operations, which was production division, at the Hunts- 
ville Arsenal, a position I held until 1945 when I was 
transferred out. 

I was promoted to full Colonel in September 1944. 
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Mr. M. Hotianver: I have no further questions of this 
witness. 

Exam. Riss: You may cross-examine. 

CRosS-EXAMINATION 
By Mr. Tuomas: 

Q. In connection with this fire, Dr. Greene, that you have 
referred to, I am not sure that I entirely heard your 
answer on that and that may be part of my trouble. 

Will you tell us again, please the cause of that fire? 

A. It was caused by a defect in the mixer, mixing equip- 
ment. We had to buy a type that we didn’t want to use, 
it was not considered a safe mixer. The bolt came from 
somewhere in the mixer and got between the blade and the 
shell and it rorated and created a lot of friction and set 
fire to the batch. 

[751] Q. It was a loose bolt that started the fire? 

A. That is right. 

Q. What would that bolt produce that would start a fire? 

A. Friction against the steel wall of the mixer, between 
the blade and the steel wall. 

Q. The friction would increase the heat? 

A. Yes. 

Q. How big was the bolt? 

A. About a four inch bolt, as I recall it. 

Q. How big would be the contact of the bolt with the 
metal surface? 

A. It was a half inch diameter bolt, maybe a quarter. 
These details are a little difficult. 

Q. I understand that. All I am asking is to the best of 
your recollection. 

You said the bolt was about four inches long and a quar- 
ter inch in diameter? 

Would you say that sort of scratched along the surface 
of the metal? 

A. That is right. 

Q. Seratching at that point of contact was enough to 
increase heat or cause heat—— 

x 
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A. There is no knowing how long it was in there. There 
was no indication unless we saw the fire. 

Q. All of a sudden the fire occurred? 

[752] A. Yes. 

Q. What was burning? 

A. This was the PT1 mix. 

Q. What was the step that you said you took after that 
had occurred in connection with the ingredients of the 
mix? 

A. You mean to prevent further fires? 

Q. Yes. 

A. We piped in lubricating oil to the mixture. We found 
in fifty-five gallon drum when we set fire to it and poured 
it, poured the oil into the fire the fire goes out so we piped 
it into the mixture. 

. Could you tell me, again you found what? 

. We piped lubricating oil into the mixture. 

. Right now, right into the mixer? 

. That is right. 

That became an ingredient of the mix? 

. We put it on top. We flooded it. 

On the mix? 

Yes. 

In fact, you added another ingredient to the mix? 
. This was not added unless there was a fire. 

. Only in case of a fire. So that whenever you had a fire 
that started the apparatus was such that it would pour a 
certain kind of stuff on top of that and quench that fire? 

A. But we never had to do it, thank God. 

[753] Q. Was the apparatus built for that purpose? 

A. It was built for that purpose. 

Q. Did you make that same kind of apparatus for all of 
your mixers? 

A. Only for the PT mix. In the dough type mixer you 
didn’t have this trouble. 

Q. You have given us the figures for the amount of the 
production of these items at Huntsville. You have also 
said that you had supervision over the production of seven- 
teen other plants. 


Q 
A 
Q 
A 
Q. 
A 
Q. 
A. 
Q. 
A 
Q 
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A. That is right. 

Q. Can you give us the figures approximately for the 
seventeen other plants? Approximately, not precisely, of 
course. 

A. Fifty-five thousand tons of mustard gas. Nine thou- 
sand tons of lewisite. About the same quantity of phosgene. 
In the chlorene probably eighty some thousand tons. 

That was ingredients, raw material. 

Then around four millionMsixty-nine napalm bombs. 

Exam. Rus: This is sixty-nine? 

A. That is right. 

By Mr. Tomas: 

Q. Are you speaking now of items produced at Hunts- 
ville? 

A. Other than the ones I am talking about. 

Exam. Ries: I would like to have the testimony here con- 
[754] fined to these items that we are talking about here. 
From what I know it is the M47 and the M76. 

The Wrrsess: Right. 

Exam. Ries: That was your direct examination. I think 
it would be proper on cross-examination to ask you how 
many you produced of those in these seventeen plants. 

Could you give that? 

Mr. M. Hottanpzr: He has given those figures. 

The Wrrsess: The only two plants that made this M76 
bomb and M47 bomb. 

Examiner Ries: Those were the figures you gave? 

The Wrrness: That is right. 

Exam. Rus: I misunderstood you. 


By Mr. Tuomas: 
Q. And those plants were at Huntsville? 
A. Yes, sir. 
Q. You didn’t have anything to do with the plant at 
Ladora, Colorado, that produced the M47 bomb, did you? 
A. No, sir. 
Q. Nor did you have anything to do with the other plants 
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around the country that produced the M47 or the M76 
bombs? 

A. No, sir. 

Q. When you referred to your seventeen others, then, 
none of those seventeen had anything to do with the M47 
or the M76 bombs, is that correct? 

A. Yes. 

[755] What I was trying to put across was the magnitude 
of our operations at Huntsville. 

Q. When you had the fire with that PT mix, how did you 
actually put it out, or do you know? 

A. It just about burned out. We used a fog nozzle to 
help slow it down, but it burned for a long time. It didn’t 
destroy anything, but themixer. We confined it to that 
area, 

Q. It destroyed the mixer and what else? 

A. We confined it to that area. 

Q. That contains the magnesium powder? 

A. That is right. 

Q. And that magnesium powder burns with a higher tem- 
perature than the napalm? 

A. Yes, sir. 

Q. How high is that temperature of magnesium powder? 

A. Idon’t have my handbook. 

Q. Can you tell us roughly. It is quite a bit higher? 

‘A. Fourteen hundred degrees Fahrenheit. That is just a 
guess now. Don’t hold me to it. 

Q. You don’t know what the temperature of napalm is? 

A. No, sir. 

Q. By temperature, I mean when it is burning? 

A. I understand. 

Q. When you had your shipments of bombs ready to go 
out from Huntsville, did you order cars from the railroads 
to have those [756] loaded int 

‘A. We had our own transportation officer in this group 
and they just furnished us with the cars we needed. 

Q. By we, do you mean the Chemical Warfare Service? 

A. The operations division of Huntsville Arsenal. 
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Q. Were those under your jurisdiction? 

The transportation feature was not under your jurisdic- 
tion? 

A. No, sir; they reported directly to the commanding 
officer. 

Q. In preparing these bombs for shipments and in doing 
the work of the production what precautions, if any, did 
you take against the bombs developing a leak? 

A. They were inspected before being delivered to the 
plant. We start off with a one hundred pound test and we 
fmally had to use a three hundred pound test because we 
would have vapor leaks from pinholes in wells. So the 
bombs went on the filling line. 

Q When did you find that you had those vapor leaks? 

A. In the storage areas. 

Q. The vapor leaks from the pinholes began to develop? 

A. Yes, sir. 

Q. Was that roughly about 1943? 

A. This was 1943. 

Q. At that point, then, what steps did you take to attempt 
to minimize the effects of the leaky condition of the bombs? 

A. The supply of these empty casings was a function of 
Pro- [757] carement Division. 

As they came im they were inspected by an officer under 
my jurisdiction. When they were delivered to the plant 
they were supposed to be all tested and ready to fill. 

Q Was the testing on that increased? I thought I heard 
you a minute ago saying that the amount of testing was 
increased from the one hundred pound originally up to the 
three hundred pound test. 

A. That was my understanding. 

Q That was done because of the development that 
occarred as to the leakers? 

A. Yes, sir. 

Q. Now, when you had your bombs there at your ware- 
house or do you call it a warehouse down there? 

A. We had an empty bomb storage area and mixing and 
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filling area and your filled bomb storage area all under one 
roof. 

Q. Then were they shipped out from, I suppose the site 
where the filled bombs were? 

A. Yes. 

Q. At that point were they inspected there to see if 
they were leaking? 

A. They were inspected as they came off the filling line 
and inspected as they were loaded in the cars. 

Q. They were inspected first when they came off the 
filling line to see if they were leaking, and they were [758] 
inspected again as they went into cars to see if they were 
leaking? 

A. Yes. 

Q. What was the purpose of that double inspection? 

A. To avoid building up vapor pressure in the car. 

Q. Recognizing that hazard, you wanted to do whatever 
you could to avoid it. Did you have anything to do with 
the nature of leaking bombs at the other end of the ship- 
ment, the ones that you were shipping out. 

I realize you were shipping bombs out from Huntsville. 
Did you have any jurisdiction over the people that received 
the bombs at the other end of the shipment? 

A. No, sir. 

Q. Take, for example, a shipment from Huntsville to 
Charleston, you shipped quite a number to Charleston, 
didn’t yout? 

A. I believe the testimony indicated that. 

Q. If the people at Charleston found that the bombs were 
leaking, what would they do about them? 

A. They would report that they received defective 
bombs. One other thing: Whenever I say aomb, this is 
containers, bomb shells. 

Q. What did you call them at the time when you were 
telling your people to load them? 

A. I am afraid we called them bombs. 

Q. To whom did the report of these leaking bombs got 
[759] A. Through the inspection office at the post. 


Q. At which post? 

A. Huntsville arsenal. 

Q. I am speaking of a shipment that went from Hunts- 
ville to Charleston and was found on arrival at Charleston 
to contain leakers, where would their reports go to? 

Q. To the Chief’s office in Washington, to the transpor- 
tation corps. 

Q. Would they send a report back to you at Huntsville? 

A. In this particular case I don’t remember. 

Mr. M. Hortaxver: I have to object. I don’t think it has 
been established that there had in fact been such discovery 
of defects at Charleston. 

Exam. Ris: I don’t think there was, but I have been 
permitting him to go into this a little bit. The witness 
seems to be able to answer as to what would happen if 
that was reported. 

I am realizing all the time that this is subject to objec- 
tion because he has originally said that he had nothing to 
do with the transportation part. 


Mr. Tuomas: I understood originally that he said, Mr. 
Examiner, he did have to do with the matter of preparing 
the bombs and getting them up to the point of actually 
loading them into the car and that was under his super- 
vision. 


In the question I asked him I tried to make sure at the 
very beginning to avoid trouble on this because I asked 
him [760] if he only had to do with the production and 
he said yes. 

I said, “You had nothing to do with transportation?” 
and he said no. 

Is that right? 

The Wirxess: What I thought you meant by transporta- 
tion was moving the cars—— 

Exam. Ries: What do you mean by transportation that 
you had anything to do with? 

The Wirxess: We loaded the bombs in the cars, my peo- 
ple did. 

Exam. Ries: You had supervision? 
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The Wirness: At that point. We did not seal the cars; 
we did not placard them. 

Exam. Ries: But your people whom you had supervision 
over did load the commodities involved here into the box- 
cars? 

The Wirness: Yes, sir. 

Exam. Ris: In other words, to that extent is what you 
mean you had to do with transportation when I asked 
“That is all you mean by it?”? 

The Wirness: When I said transportation, people who 
furnished the cars and people who took the cars away from 
the plant. 


By Mr. Tuomas: 

Q. Were any of the defective bombs returned to you? 

A. I don’t remember having this complaint. You asked 
me a [761] theoretical question if they did would I hear 
about it. 

Q. What I was asking about was actually a physical 
thing, were any bombs returned to you as being defective? 

A. Not to my knowledge. 

Exam. Ries: I would like to ask you a question here, Dr. 
Greene. 

When you say that you had supervision over the finished 
product here as it was loaded into the car, did you have 
charge of the packaging or crating of these? 

The Wrrness: Yes, sir; that was inside the building. 

Exam. Riss: I would like to have you tell me how those 
were crated, how those were put into this car. I don’t be- 
lieve anybody has ever told me that yet. 

The Witness: It came off the filling line, the cases were 
upright. They were filled inby the filling machine. They 
were capped, the empty burster well, and then taken and 
painted and put into a box, one bomber per box, one bomb 
case per box. 

Mr. M. Hotuanper: What type of box was it? 

The Witness: A wooden box. 

Then it was stenciled. It was inspected first before it was 
put into the box. 
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Then it was stenciled and carried into the filled caseware 
house. 

Exam. Ries: How heavy a box would that be? What kind 
of [762] material? 

A. I imagine about a half inch thick. I don’t recall the 
dimensions. 

Exam. Ries: Would it be a completely closed box around 
the commodity? 

The Wrrsess: Yes, sir. 

Exam. Ris: It was not just ends with various slats that 
went from end to end? 

The Wirsess: No, sir. 

Exam. Ris: It was a complete box, was it? 

The Wrrsess: Yes, sir. 

Mr. M. Hottasper: Mr. Examiner, we have a photograph 
here. I think it may help your Honor if the witness saw 
the photograph and is able to tell you—— 

Exam. Ries: Is that on an exhibit? 

Mr. M. Horzanpee: It is one of the exhibits. 


By Mr. Tuomas: 

Q. I will be glad to show it to him. 

Doctor, referring to page 68 of Exhibit No. 4, would you 
look at that page, please, and then tell us if that is the 
box that you are referring to? 

A. Yes, sir. 

Q. And that is the way the bomb looked as packed? 

A. Yes, sir. 

Q. Of course, in the picture the top is opened. What 
would happen to the top in the preparation for shipping? 
[763] A. As I recall it, it was nailed down and I believe 
strapped. I am not sure about that. 

Q. Looking at the photograph I notice that there is a 
¢cross-board across the front of the bomb. That is the nose 
end of the bomb on the left-hand side of the photograph? 

A. Yes. 

Q. And there is acrossboard or bracing or something of 
that nature that looks like across the frond end of the 
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box, or nose end of the bomb, some inches from the end. 
What was the nature or purpose of that board, do you 
know? 

A. I Do not know. All we can do—all we did was fill 
the bomb cases and pack them in these boxes. 

Q. You did the boxing? 

A. We put them in the box. 

Q. This was a top view in this photograph. Does the 
nose end of the bomb, the protrusion of the nose end stick 
into that board, the vacant space in the other end? 

A. About an inch or two inches protrudes. 

Exam. Riess Isn’t that what is indicated from this 
diagram up here? 

By Mr. THomas: 

Q. I call your attention to the left-hand side of that same 
page. Is that a diagram of the same box? 

A. That is right. 

Q. That protrustion there is what you are referring to? 

A. I can see now from the drawing that is to protect the 
case [764] from damaging the shipment. 

Q. Are there other wooden pieces back inside the box 
that act as a kind of cradle? 

A. As I recall it, therewas a cradle at each end, a wooden 
cradle. 

Q. Did you make the boxes there? 

A. They were sent in to us. They were made under con- 
tract outside. 

Q. You did not have anything to do, yourself, with the 
development of the napalm bomb or the PT1 bomb, did 
you, Dr. Greene? 

A. No, sir. 

Q. Going back to the question of boxes, why did you 
pack the bomb in such a careful way, boxing all around 
and the internal bracing? What was the purpose? 

‘A. 1 suppose it was to protect the container from danage 
in transit, I do not say transportation, but trucking. If a 
GI can ruin a munition he would do it. He will throw it 
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off tracks an and everything else. So we have to provide 
for these contingencies in the field. 

Q. You did not have anything to do with the fuses or the 
barsters? 

A. No, sir. Correction there. The WP igniters we loaded 
them in another plant. 


By Mr. McDonazp: 
Q. That plant would be at the same [765] arsenal? 
A. That is right. 

By Mr. Tuomas: 

Q. By other plants you are referring to another plant 
at Huntsville? 

A. That is right. 

Q. When you were called upon to make shipments out 
to the port from your production, were you told about send- 
ing the fuses and bursters in cars to be coordinated in move- 
ment with the shipments of the unfused and unbursted 
bombs at the port so that they would be available for load- 
ing at the same time? 

A. I don’t ever recall being told that. The transportation 
people took care of that. 

Q. You didn’t have anything to do with that part, your- 
self? 

A. No, sir. 

Mr. Toomas: That is all I have. 

Mr. McDowaxp: I have just one or two, Mr. Examiner, 
if I may. 


By‘ Mr. McDowarp: 


Q. Dr. Greene, I think you told us that you were in charge 
of production of this type of material at Huntsville 
Arsenal; is that correct? 

A. Yes, sir. 

Q. Would I be correct in assuming that this producing 
the material, or in having it produced under your direction 
and supervision, all that you did was have it mixed in ac- 
cordance with government specifications or directives 
furnished to you by [766] some other source. 
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A. That is right, sir. 

Q. I think you already told Mr. Thomas you had nothing 
to do with the development of the material? 

A. That is right. 

Mr. McDonaxp: That is all I have. 

Exam. Rus: Is there any redirect, Mr. Hollander? 

Mr. M. Hotianver: Yes, Mr. Examiner. 


REDIRECT EXAMINATION 
By Mr. M. Hoiztanver: 

Q. I think there has been some testimony about pinholes 
in one of these bomb body cases. Of course, if the pinhole 
had been discovered before the filling, what would have been 
done with the case? 

A. It would have been rejected by inspection. 

Q. If a pinhole had developed after the case had been 
filled with the gel and while the gel filled case was awaiting 
shipment to one of your storage areas and if a pinhole had 
not been detected by an inspection while it was still in the 
storage area, would you have expected the contents of the 
case to leak or ooze out of the container? 

A. No, sir; just the vapor, gasoline vapor. 

Q. Would it have emitted vapors without any of the gel 
material itself? 

A. Through a small hole; yes, sir, just the vapor. 

Q. You also testified with respect to the production of 
white [767] phosphorus igniters at one of the other plants 
under your supervision. 

Can you tell us what function this white phosphorus 
igniter played in the completed M47? 

A. As I understand it, it is to ignite the napalm more 
effectively than the previous igniter which was magnesium 
and black powder. 

Mr. M. Hottanver: I have no further questions. 

Mr. Tuomas: No questions. 

Exam. Riess You are excused, then, Dr. Greene. Thank 
you. 

(Witness excused) 
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Mr. M. Hottaxper: Mr. Examiner our next witness was 
Dr. Magram, who was supposed to be here ten minutes ago, 
but who may be detained a few minutes. 

Now, I could, if it is your Honor’s desire, go ahead with 
another witness out of sequence, but if at all possible I 
would prefer a fifteen minute recess to await Dr. Magram’s 
return. 

Exam. Ries: Has he been here and left? 

Mr. M. Hottaxper: He was here this morning. 

Exam. Rres: He is expected back here momentarily? 

Mr. M. Hottanper: At two-thirty he was; yes, sir, your 
Honor. I am sure he will be back within the next fifteen 
minutes. 

Exam. Ries: We will have to take a recess, I suppose, 
[768] sometime this afternoon. Maybe that will be our 
recess for the afternoon. I will try to oblige you that far. 

We will take a fifteen-minute recess. 

(A short recess was taken) 

Exam. Ris: Let us reconvene. 

Mr. M. Hottaxpez: Mr. Bronstein. 


Hazey Broxsrersx was called as a witness and, having 
been first duly sworn, was examined and testified as follows: 


Dimgct EXAMINATION 
By Mr. M. Horuanper: 

Q. Mr. Bronstein, will you please let me have your full 
name and address? 

A. My name is Harry Bronstein, Army Chemical Center, 
Maryland. 

Q. Would you let us know, please, what your duties are 
at present over at the Army Chemical Center? 

A. At present I am assistant traffic consultant to the 
Chemical Corps. My chief is Colonel B. A. Harkins, who is 
recognized as a traffic consultant. 

Q. In the course of your duties and responsibilitics over 
at the center, have you had occasion to familiarize yourself 
with the various technical and freight bulletins put out by 
the Army concerning transportation movements? 
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A. Yes, sir. 

Q. In the course of your duties, Mr. Bronstein, have you 
also [769] had opportunity to familiarize yourself with 
the descriptions used on the bills of lading involved inthe 
present litigation? 

A. Yes, sir. 

Q. Are you aware of the fact that some of the technical 
bulletins and freight bulletins published by the Army refer 
to napalm gel as an incendiary fill or as an incendiary 
filler? 

A. Well, I believe the billing guides are practically can- 
celed. That may refer to a name of that nature. 

Q. Could you tell us why those billing guides which so 
refer to napalm gel were canceled? 

Mr. Tuomas: Has he established first that they were 
canceled? 

Mr. M. Horuaxper: I think that that was his testimony. 

Exam. Ries: What did you say? 

The Wirvess: Sirt 

Exam. Ries: What was your answer before about this 
cancellation? 

The Wirvess: I believe this incendiary mix that they 
refer to was published in a freight billing guide that is 
presently canceled. The guide itself is canceled. 

Exam. Rres: That mix are you talking about? 

The Wrrness: I am talking about what they list as incen- 
diary mix. 

Exam. Rres: Does that have to do with anything we are 
talking about here? 

The Wirness: Yes, sir. I believe so. 

[770] Exam. Rirs: Which one? We have talked about 
several. 

The Wrrvxss: I believe it is the napalm gel gasoline. 

Exam. Ries: Any others? 

The Wrrness: I am trying to associate this with where I 
saw it in the billing guide, This guide is dated 1944 and 
it is a canceled issue. 
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Exam. Rms: Mr. Hollander, do you have a copy of this 
billing guide he is talking about. 

The Wrrssss: I think it will show in SB55-6. 

Exam. Riss: Let us get these documents in front of this 
witness so that he will know what he is talking about. 


By Mr. M. Hotuanpver: 

Q. I am showing the witness an excerpt from the War 
Department Technical Manual, TM9-1980, dated November 
1944, and introduced into evidence as part of defendant 
Exhibit No. 4, at page 134, and following, of said exhibit. 

I am asking the witness to read from paragraph 98 at 
the bottom of page 136 of the exhibit. 

Would yon read that aloud, please? 

A. ‘‘Bomb, chemical, one hundred pound M47A2, (metal 
parts) 

(a) data: < 
Bomb, chemical, one hundred pound M47A2 (metal 
parts( is the designation of the bomb case before it is 
loaded with gas, smoke, or incendiary filler. See para- 
graphs 00-101.”’ 
[771] Q. Now, Mr. Bronstein, I suppose in the course of 
your work you have thoroughly familiarized yourself with 
the technique of Army military nomenclature? 

A. Yes, sir; I have. 

Q. Would you tell us what the significance of the expres- 
sion ‘Incendiary filler’’ is when used in this connection in 
the manual? 

Mr. Tuoxas: I object to that. The question of what is 
the significance of it—it speaks for itself as to what the 
signifiance of it is. 

I don’t think asking him what the significance is is a 
proper question. I the question is what is done with it, or 
what they do with it, how they handle it, what specific thing 
happens, that is something else again. 

But to ask the witness what is the significance of this does 
not seem to be at all proper. 

Exam. Rus: It does not sound to me like it, either. 
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Could you rephrase your question, Mr. Hollander? It 
seems to me that is objectionable. 


By Mr. M. Horianver: 

Q. When the term ‘‘incendiary filler’’ is used, as it is, in 
this provision of the technical manual, can you tell us 
whether, on the basis of your experience with army nomen- 
clature, the use of this language is intended to denote the 
ultimate use to which a bomb body case, filled with any 
particular substance or filler, is to be employed? 

[772] Mr. Mc Donaxp: I object to that. 

Mr. R. Hotianver: I object. 

Mr. Tuomas: I object to that. 

Exam. Ries: You are all sustained. I don’t know what 
a question like that means. I don’t know how a witness can 
answer a question like that. 

Mr. Hollander, are you wanting this witness to testify 
what the meaning of that paragraph is to him? 

Mr. M. Hotxanver: Yes, precisely. 

Exam. Ries: All right, ask him that question. 

Mr. R. Hotuanver: I would like a further objection. This 
gentleman, as I understand it, although I have not heard 
his full qualifications, is a traffic man. We are dealing here 
beginning at page 134 of Exhibi5 4, with a War Department 
technical manual. I have yet to see his connection as a 
traffic man with a technical manual. 

Exam. Ries: I don’t know that, either. 

The Wiryess: I can answer that. 

Mr. Mc Donato: Mr. Examiner, I suggest that the wit- 
ness be asked to keep quiet until he is asked a proper ques- 
tion. I properly suggest it. I am not being unfriendly. 

Exam. Ries: I think, Mr. Hollander, you should qualify 
this witness a little more, before you ask this witness a 
question like that I think we ought to know a little more 
about him. 

[773] Apparently this goes to the very nub of the ques- 
tion, one of the issues we have involved here, as to what this 


commodity is. 
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I want to know something about this gentleman’s back- 
ground. 

Mr. Mc Doxatp: Perhaps even more important than 
that, Mr. Examiner, if I understood what he has said, it is 
not even important what it may mean to him. 

Exam. Riss: It may not be. 

Mr. Mc Doxatp: I mean it may not be relevant what it 
means to him, or material. That is a government directive 
that is put out by some other source of the government or 
military department and is the source of definition and in- 
structions as to what to do and handle something, what it 
might mean to this individual, it seems to me, with all due 
respect to him, is wholly irrelevant and immaterial. 

Mr. M. Hortaxper: May I proceed to ask him the ques- 
tion along the lines you indicated? 

Exam. Ris: You may do so. 


By Mr. M. Hortanpee: 
Q. Do you know the main use and by whom technical 


bulletins are used, Army technical bulletins, their main use 
and by whom they are used? 

The Wirxess: They apparently could be used by techni- 
cians. by transportation personnel. I used these things very 
day in my work. 

Q. Do you find it necessary? 

[774] A. Absolutely necessary. 

Q. To acquaint yourself—— 

A. To acquaint myself with the item so that I can de- 
velop freight nomenclature of an item or even recommend 
to the military traffic management agency that perhaps the 
present freight rates on this particular item is excessive, 
and cite to them the reasons for it and ask them to submit 
the matter to the carriers for adjustment of rates. 

I am a traffic man. I have to know what I am shipping. 
It is very important to me that I examine these technical 
manuals minutely and thoroughly. 

I am in these things every day. I have a stack of them 
in my office. 
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Q. On the basis of this explanation, I would like to ask 
you what the sentence you read from that paragraph 98 
means to you? 

Mr. McDonatp: I am going to object to that yet, Mr. 
Examiner. I respectfully submit that these manuals are 
put out, as is now clear from the record, by somebody other 
than this gentleman. Unless it can be shown that he is at 
liberty to interpret them from his own personal standpoint 
and is not supposed to follow them on the basis of the lan- 
guage and format fixed there-by, I respectfully submit it 
is wholly irrelevant and inmaterial what it may mean to 
him. 

If the Department of the Army, Navy, or somebody like 
that lays down the overall basic directives and definitions, I 
[775] assume he has no leeway to depart from and he 
shouldnot be permitted to tell us nor should we have to 
have as part of this record what his opinion is as to what 
something like that does or does not mean. 

Mr. M. Hotitanper: Mr. Examiner, I think it is obvious 
that any of these materials cannot be considered in a 
vacuum. This is a man who has testified that his daily 
contact requires him, minutely I think is the word he used, 
to examine each of these provisions of the manuals. 

Certainly since he is called upon in his daily work to 
use, read and interpret these regulations, I think it would 
be altogether appropriate for him to relate that informa- 
tion to your Honor. 

The Witness: May I say something? 

Exam. Ries: No. 

Mr. Tuomas: Could I just ask a question on that? If it 
is the intent of the question to ask him whether, when he 
reads the words in there “incendiary filler”, does he under- 
stand that to refer to the napalm gel and the PT1 that are 
involved in these cases? 

Exam. Riss: Let me ask you this, Mr. Hollander: Is the 
purpose of your asking him a question in the way I think 
you framed it as to what this language means to him? As- 
sume that his answer would be, or he would state as to 
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what it meant to him. Now, do you expect that to be con- 
trolling as [775] evidence that the commission should con- 
sider in what that language should mean? 

Mr. M. Hotzaxper: Most assuredly, your Honor. 

Exam. Ris: Then I sustain the objection. 

Mr. M. Horxranver: I did not mean to imply, I think you 
used the word controlling. Is that what you used? 

Exam. Rres: What I tried to say was, you are asking this 
gentleman’s opinion. Now, mind you, so far as I know he 
has not testified that he wrote the language or that he was 
the author of it in any way or that his duties so far have 
not been shown that he in any way has a controlling inter- 
pretation of this language with the transportation people, 
for instance, or anybody else. 

Now, if that is true, it has not been brought out. 

Now, I ask you if, as the answer to this question, what- 
ever it maybe, you expect that his opinion as to what this 
language is or what it means should be the controlling idea 
before the commission? 


Mr. M. Hortaxver: I jumped frankly when I said most 
assuredly. I don’t think it should be the controlling factor. 
I certainly think it is entitled to considerable weight, 
though, I certainly did not mean that he could in effect 
substitute his interpretation for the judgment of the com- 
mission itself. 


Exam. Res: If that is your idea here, at least at the 
moment until this witness is further qualified, I would 
have to [776] sustain the objection to his giving an opinion 
as to, or what his opinion as to the meaning of that lan- 
guage is. So far as I know at the moment this witness has 
not testified to any authority, authorship or any position at 
all with the Army Chemical Corps. 

In fact, he said that there is some superior that he works 
under. 

There is nothing here that would indicate to me that 
his authority carries any weight whatsoever with this 
transaction. 

Now, if you can qualify him, do it. 
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By Mr. M. Hotianver: 

Q. In the course of your work, Mr. Bronstein, at the 
Center, do you have to make decisions as to descriptions 
to be used in the preparation of bills of lading for the trans- 
portation of goods? 

A. Absolutely. That is one of my main duties. 

Q. In the course of preparing those descriptions do you 
have recourse to the provisions of technical manuals such 
as the one you read from? 

A. Any piece of paper that makes reference to an item 
indicating its method of manufacture, the material that 
goes into it, I review, which I use in my work in determin- 
ing the bill of lading description. 

Q. In other words, you have to read, review, understand, 
interpret these manuals in order to make certain that the 
correct and appropriate description on the bill of lading is 
[777] employed? 

A. Yes, sir. I have assistants among my technical people, 


chemists, for example, and many others. I am not a chem- 
ist. I am not an engineer. I have to go to these technical 
people at times to secure this information and I am fami- 
liar with it. 


Exam. Ries: Mr. Bronstein, did you have anything to do 
with preparing the language that was put on the bill of 
lading of any of the shipments involved in this proceeding? 

The Wrrness: I wasn’t with Chemical Corps then. I 
came with Chemical Corps in 1954. They didn’t have a 
traffic consultant in 1944. 

By Mr. M. Hottanpver: 

Q. But have you had an opportunity to revoew the de- 
scriptions onvolved in the bills of lading in question in 
litigation here? 

A. Yes, sir. 

Mr. M. Hortanpver: I am showing the witness from the 
railroad’s exhibit No. 2, bill of lading No. WV42S4874, 
which was referred to in evidence yesterday in connection 
with Mr. Willin’s testimony. 
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I am going to ask the witness to read the first three 
lines of the description in the bill of lading. 

Mr. R. Hotzaxver: Could you wait just a moment until 
we get them in front of us? 

Mr. M. Hortanver: Certainly. 

By Mr. M. Hoitianper: 

Q. Would you please read the [778] description on the 
first three lines? 

‘A. I can’t make out that number. It is either 810 or 610 
box, fireworks, bombs, incendiary, one hundred pound, 
M47A2 and it may be NP filled. I can’t make it out here. 
“NP filled” apparently, w/o which apparently stands for 
without, “burster, fuse or wire”. 

A. Having read that, Mr. Bronstein, and on the basis of 
your familiarity with army nomenclature and your knowl- 
edge of the method of description utilized in bills of lading, 
can you tell us whether the necessary connotation of that 
deseription is that the shipments involved were in fact 
incendiary in nature? 

Mr. McDoxatp: Mr. Examiner, I object. 

Mr. Hovstros: Objection, Mr. Examiner. 

Mr. McDosatp: The preparatory question here on which 
this one rests, if I have the right place, and I think I have, 
relates to bomb, chemical, one hundred pounds, and so 
forth, (metal parts). It simply says it is bomb, chemical, 
one hundred pound, M4752 (metal parts) is the designation 
of the bomb case before it is loaded. 

It is a designation of the bomb case before it is loaded 
“with gas, smoke or incendiary fill”. 

It does not make a particle of difference what this wit- 
ness says in the question put to him as to what the nomen- 
clature means. 

[779] He wants him to say in effect that because this stuff 
was loaded whether what it was it was not an incendiary 
bomb. That is not the point at all. 

It is an incompetent and irrelevant question. The 
nomenclature there speaks for itself. Nothing which has 
been said thus far changes our basic objection, inmy 
opinion. 


627 


Exam. Ries: Mr. Hollander, as you recall, you wound up 
your question by asking whether or not it was incendiary 
in nature. 

Now, to me, that means that here you have a traffic man. 
Whether it is incendiary in nature, I don’t know, but that 
would call for an opinion of a chemist. 

Mr. M. Hotxanper: No. These people, I respectfully 
submit, are necessarily exposed to these descriptions day 
in and day out. They have to knowwhat is involved in the 
shipments. 

For that reason when they use a certain type of nomen- 
clature, they, of course, have to be fully apprised of the 
significance of that nomenclature. 

Exam. Ries: Mr. Hollander, under your position, as I 
understand it, there would be no need for having this case 
at all because all you would have to do is ask one of these 
men like Mr. Bronstein, with all due respect, what this 
is because he has stacks of them in his office and he can 
tell you what it means. 

I can’t let that position stand here. 

[780] Mr. M. Hotxanver: Certainly no one is in a better 
position to explain to your Honor or to anyone else, exactly 
what this means to transportation people in the Army than 
a person who is required to discharge the duties Mr. Bron- 
stein has specifically assigned to him. 

Mr. Toomas: We have a case here where the bill of lad- 
ing was made out in 1944, I believe it was, and the person 
who was in apparently Mr. Bronstein’s capacity at that 
time made out a bill of lading for an article which he thought 
he was describing as the bill of lading calls for, descriptions 
of articles. 

It is in that form. Now, here is a man who came into the 
service of the government in that position ten years lager— 

The Wrrnrss: Not the government. 

Mr. M. Hotianper: In the chemical division, I under- 
stood it, ten years later. 

If the question were to the man who made out this or 
who was responsible for making this out as to what was 
intended by the words he made out, what article he was 
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describing, then it would be pertinent, but it can’t be 
from a man who is employed ten years later. 

Mr. Mc Donan: It is even more exaggerated than that— 

Exam. Res: I am not going to hear any more argument 
on this. I am going to sustain the objection. I will not 
permit the witness to answer it. 

Mr. M. Hottaxper: You sustain the objection? 
[781] Exam. Rus: I sustain the objection until you qual- 
ify the witness more, if he can be qualified, I won’t enter- 
tain his answering questions like that. 


By Mr. Hotranper: 

Q. Mr. Bronstein, can you tell us what your duties were 
in 1944 at the time of the shipments in question? 

A. In 1944 I was with the Chief of Transportation hand- 
ling negotiations for freight rates for the carriers, nation- 
wide. I had to do with classification and I had to do with 
rate making, both. 

Q. Did your duties at that time also encompass a knowl- 
edge at that time of army nomenclature for bill of lading 
description purposes? 

A. Yes, sir. 

Q. On the basis of your knowledge then, fourteen years 
ago and on the basis of the experience you have had since 
that time, are you in a position to explain to us what a bill 
of lading description similar to the one before you means 
to a transportation or rate man? 

Mr. Tuomas: I object to that because I think it is insig- 
nificant, not relevant, as to what the description means to, 
what did you call it, a transportation man? 

Exam. Ris: A rate man. 

Mr. Tuomas: What does a description mean to a rate 
man? 

Mr. M. Hotraxver: Obviously these documents are pre- 
pared by [782] by rate men or transportation men and 
they have a meaning. 

Exam. Ries: I don’t know whom they are prepared by. I 
don’t know how you can assume that. I don’t know whom 
they are prepared by. 
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By Mr. M. HotLanver: 

Q. Mr. Bronstein, are documents of this sort ordinarily 
prepared in the transportationcorps of the Army? 

If not, by whom are they ordinarily prepared? 

Mr. Mc Doxatp: Objection, Mr. Examiner. May we first 
find out whether or not any of them are prepared by this 
gentleman, or anybody under his direction or supervision? 

Exam. Ris: He necessarily will answer that question, I 
guess, if he answers this question Mr. Hollander has asked. 
He is asking whom they are prepared by, if he knows. 

Can you tell us whom they are prepared by? 

The Wrrvess: Take this bill of lading, for example, in 
question. The shipment originates at Ladora, Rocky Moun- 
tain arsenal. The bill of lading is prepared by a bill of 
lading clerk who is in the office of the transportation officer. 

Does that answer your question? 

Mr. Mc Dowaxp: Mr. Examiner, I am going to object to 
that, no matter how technical it may seem. This gentleman 
has testified he has no connection with these particular 
shipments and he should not be prepared to state that that 
particular bill of lading was prepared by a clerk in the 
transportation [783] office at Ladora, Colorado. That is 
a guess. 

My guess would be just as good as that. That is not a 
proper foundation for the type of important evidence that 
they are trying to put in on this thing. 

By Mr. M. Hottanver: 

Q. Does that type of preparation constitute part of a 
regular practice? 

The Wrrnsss: It is a practice today. 

Q. Was it a practice back in 1944? 

A. Yes, sir; certainly. It is a common procedure. Who 
else is going to make the bill of lading? It has to be made 
at the point of origin. 

Mr. Mc Donatp: The witness is obviously speculating. 

The Wirness: I am not speculating. 
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Mr. Mc Doxatp: Unless he can say that he knows he has 
personal knowledge of—in fact, what was done at Ladora, 
Colorado, then he should not be permitted to say on the 
basis of an assumption of what he purports to know today 
what was in fact done in time of war in 1944 at Ladora, 
Colorado. 

Mr. M. Horztaxper: Mr. Examiner, he was in transporta- 
tion at the time in question. I think he testified that he 
was in the office of the Chief of Transportation. 

The Wirxess: Yes, sir; I have been with the government 
for twenty-five years in transportation, all of it in trans- 
portation. 

Mr. M. Hortanper: I hardly think it would be possible to 
[784] have anyone better qualified to let your Honor know 
of the practice which is involved in the preparation of the 
bills. 


Exam. Ris: I have never heard him say that he had 
anything to do with any of the preparation of these bills 
or any of the preparation of any of this language that he 


has beer asked to interpret. 

The only thing that I know that he has this material in 
his office. 

Mr. M. Hottaxper: May I respectfully suggest, with all 
duedefference, to your Honor, that a judge is not dis- 
qualified from interpreting the statute because he was not 
in Congress at the time the statute was enacted. 

Mr. Tuomas: Exactly, and the judge here is the com- 
mission. The commission is called upon on the very issue to 
interpret these words here. 

Exactly what Mr. Hollander said is true. The juge here 
will interpret this, but it is not a witness who is charged 
with the function of interpreting, nor is it important on 
the judge’s determination what a particular witness says 
he would do. 

Mr. M. Horraxper: Mr. Examiner, you allowed into 
evidence a statement by Mr. Flint, the first witness for the 
carriers. All Mr. Flint really did was present to your 
Honor an argument and supporting brief and affidavits as 
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to his legal interpretation of a certain document, including 
the fact that a legislative or equivalent history of the vari- 
ous drafts heading [785] up to that particular document. 

Mr. Tuomas: We have no objection, if you want to ask 
this witness the questions and if he knows, leading up to 
the preparation of this document, if he knows. 

Mr. M. Hottanver: I have no desire to get into that, your 
Honor, because I respectfully submit even though he had 
no part in the preparation of these particular documents, 
the very nature of the work he is required to do today day- 
in and day-out over the past twenty years or more, fully 
qualifies him to interpret that, that is both the bills as well 
as the manual provisions. 

Mr. McDoxaxp: Mr. Examiner, it gets back to a terribly 
important basic fact that we have been met with continually 
in the course of these proceedings. The basic issue in effect 
is what is this commodity, if it is on such and such a basis, 
is it applicable, is it just and reasonable? 

Mr. Hollander is trying to establish through a witness 
who was not there, who is not prepared or qualified to 
testify as to a single one of the particular shipments in- 
volved in this case; he is asking him to say on the basis 
of what he purports to know as to the present-day practice 
what in fact was the practice relating to any one or all of 
these shipments. 

Mr. McDonatp: Now, there is much difference between 
that and what Mr. Ftint testified as there is between hight 
and day. I am sure I don’t have to do any more than refer 
to [786] that so far as the Examiner is concerned. 

Exam. Riss: I am going to let you try once more to ask 
this witness the question that you want to ask and then we 
will see. 

The only thing I can say to you, Mr. Hollander, is that 
if I would permit him to testify as to what he thought this 
meant on the assumption that he is a tariff expert, certainly 
that would limit the meaning as to what he thought. 

Would you agree with that? 

Mr. M. Hottanver: Yes. 
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In other words, you let him answer in order to get his 
views as to what he means. Do I understand your Honor 
correctly? 

Exam. Ris: Even if I did that it seems to me that it 
would be a very narrow thing in this whole idea of deter- 
mining what this item is. I would not want to let you think 
that with no more qualification than this man has shown 
to have with respect to this language that it would have 
much weight. 

Now, you try your question and let us see if you can 
frame a question that will be acceptable. 

Mr. M. Hotiaxper: I am going to ask him simply, your 
Honor, on the basis of the qualifications I respectfully sub- 
mit he has already set forth, what that three line descrip- 
tion in the bill of lading I referred to him means to him. 
That is the bill of lading in Exhibit No. 2. I don’t know 
[787] actually if he ever got it read from it. 

Exam. Ries: He read it. You are asking him what it 
means to him? 

Mr. M. Hotianper: Yes, your Honor. 

Mr. McDoxsatp: Mr. Examiner, it does not make a par- 
ticle of difference so far as the issues in this case, what it 
means to him any more than it does what it means to me. 

Exam. Ries: I think I agree with that, but if it does not 
mean anything, in order to get along here and get over this 
hump, I am going to let him state what it means to him 

Now, the weight that will be given as to what that means 
to him will have to come later, but I have to get over this 
hump some way. 

Mr. McDoxatp: With that explanation, Mr. Examiner, I 
have no further objection. 

Exam. Ris: Allright, you may proceed. 

The Wirxess: What this description means to me? 

Exam. Ries: That description, what it means to you? 

The Wirxess: The description “bombs, incendiary”, be- 
ginning with “bombs, incendiary, one hundred pound 
M47A2, napalm filled” apparently “without burster, fuse 
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or wire” indicates to me that this is a component of a bomb. 
In other words, not a complete bomb. 
Exam. Ries: That is what it means to you? 
The Wirness: Yes, sir. 


[788] By Mr. M. Hottanver: 

Q. What are the component parts that indicate to you 
were in fact shipped? 

A. What was shipped here was a bomb body filled with 
a napalm gel gasoline. 

Q. What does it indicate to you was in fact not shipped? 

In other words, what component parts does it indicate 
to you were not included in that shipment? 

A. This article did not contain the burster nor the fuse, 
or, it goes on to say, nor the wire. 

Q. I have no further questions of this witness. 

Exam. Ris: Is there any cross-examination? 

Mr. Tuomas: I have no questions. 

Exam. Riss: You are excused. 

(Witness excused.) 

Exam. Riss: Call your next witness, Mr. Hollander. 

Mr. M. Hottanver: Mr. Examiner, we are not prepared 
to go further with any witness. We are waiting on Mr. 
Magram who has not shown up. We have three or four 
other witnesses, but I unfortunately excused them until 
Monday. 

Exam. Ries: Mr. Hollander, I don’t understand why you 
would do a thing like that. You mean you have nothing 
further to put on now? 

Mr. M. Hottanper: Yes, your Honor. Frankly, it was my 
impression after the especially long cross interrogation of 
our first witness that when Dr. Magran went on I thought 
he [789] probably would undergo the same sort of lengthy 
and intensive cross-interrogation and for that reason there 
would be no need for anyof the other witnesses to stay 
around because had he been subjected to the long interro- 
gation there would not have been time for any of our addi- 
tional witnesses. So I am respectfully forced to ask for an 
early adjournment. 
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Exam. Ris: How many more witnesses do you have, 
Mr. Hollander? 

Mr. M. Hottaxper: We have five more witnesses, your 
Honor. 

Mr. Tomas: Don’t you have any rate witnesses you can 
put on now? 

Mr. M. Hortaxper: The only other rate witness we 
expect to put on—— 

Exam. Ris: Keep this off the record. No usefilling the 
record full of this stuff. We have it full of too much 


(Discussion off the record.) 

Exam. Riss: On the record. 

The hearing is now adjourned until 9:30 Monday morn- 
ing. 

(Thereupon, at 4:00 p.m., the hearing was recessed, to 
reconvene at 9:30 am., Monday, October 6, 1958)? 
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Bancor anp Aroostook Rarroap Company 
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Monpay, October 6, 1958 


The above-entitled matter was resumed for hearing, 
pursuant to recess, at 9:30 o’clock a.m. 


Berore: Ricwarp S. Ries, Examiner. 


APPEARANCES: 
(As heretofore noted.) 


[792] PrRocEEDINGS 
Exam. Riss: The hearing will come to order. 
Mr. Hottanver? 
Mr. M. Hottanper: Mr. Examiner, with your permis- 
sion, I would like to call Dr. Sidney Magram to the stand. 
Exam. Riss: Very well. 
Mr. M. Hotxanver: Dr. Magram. 
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Mr. McDowatp: Mr. Examiner, might I inquire first. You 
will remember that we reserved the right to clear up, 
through Mr. Knox, one or two points relating to Searsport. 
I wonder if that should not be the first order of business 
of the day. 

Mr. M. Hottanper: Mr. Examiner, I would have no 
objection to putting on Mr. Knox at this point, but if at all 
possible, I would appreciate his testimony being deferred 
until this afternoon, because I promised both Dr. Magram 
and Dr. McKenna, the next witness, that we would, I hope, 
be finished within this morning, so that they could attend 
to other commitments. 

Exam. Ries: Off the record. 

(Diseussion off the record.) 

Exam. Ries: We will go back on the record now. 

Mr. Hottanver? 

Mr. M. Hortanpez: Has the witness been sworn yet? 

Exam. Ries: No. I am sorry. 


[793] Smwsey Jznosre Macram, was sworn and testified as 
follows: 
Dimect EXAMINATION. 
By Mr. M. Hotianver: 
Q. Dr. Magram, may we have your full name and ad- 
dress, please, for the record? 
A. Sidney Jerome Magram. And you want my home 
address, I assume. 
Exam. Rus: I assume that is what he is talking about. 
The Wrrxess: 3679 Forest Hill Road, Baltimore 7, 
Maryland. 
By Mr. M. Hottanper: 
Q. Dr. Magram, would you please describe for us your 
educational background and your professional experience? 
A. I received a B.S. in Chemistry, in 1937, from the Uni- 
versity of Pittsburgh. That is a specialized course, which 
is considerably heavier in chemistry than most B.S. 
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courses. And I received a Doctor of Philosophy degree 
from New York University in 1940. 

In July of 1940 I started work at the Army Chemical 
Center, which at that time was known as Edgewood 
Arsenal, Army Chemical Center, Maryland. I worked up 
there until rather recently. 

In September of this year I transferred to the Army 
Research Office. It is at Arlington, Virginia. 

Q. Will you please continue? 

A. I spent about eighteen years at the Army Chemical 
Center. During that time I worked on a variety of mate- 
rials. I worked on fuels, pyrotechnics, smokes, incendiaries, 
and explosions, gaseous explosions, and a variety of other 
types of work that is [794] related to the physical chemis- 
try side. 

Initially, of course, most of the work was work which I 
had conducted myself. But later on, I had a lot of men who 
were actually working under me. I was supervising their 
work. While the number of people varied, because there 
was a mixture of civilians and officers, it usually ranged 
anywhere from 10 to 20 people that were working under 
my branch. It had a variety of names, and for quite a few 
years it was called the Incendiary and Aerosol Branch. 

The civilians were professional people, usually chemists 
or chemical engineers with a degree; and the military peo- 
ple, there might have been two or three enlisted men, and 
usually several officers with the grade of captain or major, 
who were actually professional people, chemists or chemi- 
cal engineers, in their corresponding civilian capacity. 

Are there any other details you want on background? 

Q. No. 

In the course of your work over the past eighteen years, 
have you had occasion to familiarize yourself with the sub- 
stance known as Napalm gel or thickened gasoline? 

A. Yes. 

I think, from roughly—from the years of somewhere 
between 1941 and 1942, I remember we started on thick- 
ened gasoline. I think that our first experiments along 
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that line were probably started even before Dr. Fieser 
came out with the [795] product that he recommended. 
So I would say that roughly sixteen years of that eighteen 
were worked in some phases of this field. 
Q. Can you tell us what Napalm gel or thickened gasoline 
? 


A. Well, the Napalm thickener is a mixture of—it is 
actually a mixture of chemicals which are made by adding 
an aluminum soap, aluminum salt, to water, and adding 
various sodium salts of fatty acids. 

In this water solution, a material comes out which looks 
sort of like a curdy material. When you dry it and treat 
it, you can get anywhere from fine powder to coarse lumps, 
depending upon the manner in which you make it. 

After drying in various ways you get what you call the 
Napalm thickener. This material can be added to gasoline, 
or a variety of related hydrocarbons like that, and it will 
set up—the properties will depend upon the amount of 
thickener you add to the gasoline, and in some ways, to the 
gasoline itself. 

You might remember that gasoline is not a compound in 
itself; it is a mixture of compounds, and it can vary a little 
in its composition, even from different times of the year. 

Q. After you get the same product through the addition 
of the Napalm granule to liquid gasoline, do you agree 
with Dr. Fieser’s testimony to the effect that the end 
product is the result of a chemical reaction between the 
two basic ingredients: [796] that is, the Napalm granule 
and the liquid gasoline? 

A. Well, I don’t agree with him, in the sense that I 
would not classify this as a chemical reaction. 

Q. What kind of a reaction is it? 

A. I would say, actually, it is a physical absorption. 

You see, we, in our years, have spent quite a bit of money 
and had quite a few people working on the various cases. 
We had Dr. Debye, who was a Nobel Prize winner in the 
field, and we were always concerned about just what the 
properties of it were here. 
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There is still quite a bit of research work that could be 
done on it. 

The reason I said it is physical rather than chemical, 
actually, the gasoline in its form is present, we will say, 
as very small droplets, and they are surrounded by the 
thickener type of material. I would not classify it as chemi- 
cal, because the properties of the gasoline, such as the 
vapor pressure, it has about the same before and after. 

Mr. McDonatp: Does that complete your answer? 

The Witness: Yes. 

Mr. McDowatp: Mr. Examiner, might I ask to have that 
question read? I apologize for not asking for it sooner. 

Exam. Ries: All right. 

Mr. McDonatw: Just the question. I know the answer. 

(The last two questions and answers were read by 
[797] the reporter.) 

Mr. McDoxatp: Mr. Examiner, again, I probably should 
have been more alert and objected to the question initially, 
because I seem to recall quite definitely that Dr. Fieser did 
not so testify. His testimony, as I recall it, was to the gen- 
eral effect that this was a physical change rather than a 
chemical change. 

Mr. M. Hotzanver: Mr. Examiner, let us get along with 
the testimony. 

He stated flatly—it is in the written statement of Dr. 
Fieser—that this is a chemical reaction. 

Exam. Riss: I will overrule the objection. 

At least, this witness has said what he thinks it is, and 
so I am not going to get into that sort of thing. The record 
will speak for itself as to what Dr. Fieser said it was. 

You may continue, Mr. Hollander. 

Mr. M. Houzanvsr: I would like, even though I hate to 
belabor this, to get this straightened out so that there will 
be no doubt at all, that all doubt will be dissipated as to 
exactly what Dr. Fieser said, and that I was quoting cor- 
rectly from his testimony. 

I want the record to show that on the last three lines of 


page 2— 
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Mr. McDoxatp: Just a minute, Mr. Hollander. 

Mr. R. Horzanver: I thought this was settled, Mr. 
[798] Examiner. If the record states that Dr. Fieser 
states it was a chemical reaction, I don’t see any reason 
for Mr. Hollander to prove anything. 

Mr. M. Hotuanper: It will take me less than one minute, 
Your Honor, to state what Dr. Fieser said. 

Exam. Ries: Where are you reading from? 

Mr. M. Hotzaxper: From the last three lines on page 2 
of Dr. Fieser’s written statement on behalf of respondents. 

The next to the last full sentence; it begins this way: 

“‘The mixture of Napalm powder and gasoline pro- 
duces a chemical reaction which results in a new end 
product that is different from either component.’’ 
May I return to the examination, please? 

Exam. Rrs: All right. 


By Mr. M. Hotzaspez: 

Q. Dr. Magram, could you tell us what you know of the 
comparative ignitibility of the Napalm gel or thickened 
gasoline on the one hand, and the ignitibility of liquid gaso- 
line on the other? 

A. Well, if we are going to compare two materials from 
the standpoint of—I assume this is for general handling 
and safety—there are two aspects of it that I would be 
concerned about, because these are the two things that 
we have been concerned about any type of fuels. They are: 

What is its comparative behavior as far as ignition of 
the material, in the sense that would any external source 
eause it [799] to burn? 

And, in the second case, what is its comparative be- 
havior as far as the danger of its causing explosions? 

I think I would like to take up each one separately. 

Mr. McDowatp: Might I ask for clarification there, Mr. 
Examiner. 

Mr. Magram, in order to be able to answer that question, 
would that not call for the testimony of an expert physicist 
rather than an expert chemist? 
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The Wirness: No. 

Mr. M. Horzanper: Mr. Examiner, may I suggest that 
questions of this sort are interrupting not only my train 
of thought but even, perhaps, to a much lesser extent, that 
of the witness. I respectfully suggest that counsel refrain 
from interrupting with this type of question, until he has 
an opportunity to cross-examine the witness. 

These are highly improper interruptions, in my view, 
of what I had hoped would be a fairly brief testimony on 
direct. 

Mr. McDonatp: Mr. Examiner, do I need to say any- 
thing in response to that? I suggest that I have a perfectly 
proper right to ask for a clarification, in order to know 
whether I have a basis for objection. If the answer had 
been the opposite, I was going to object. In view of that, 
T have no objection ;—it is as simple as that. 

Exam. Ris: All right. 

[800] ‘The Wrrwzss: I could explain the answer. 

Mr. McDowazp: You. don’t have to explain it now, sir, 

Exam. Rres: You may continue, and complete your ques- 
tion now, Mr. Hollander. 


By Mr. M. Hotianver: 

Q. Do you remember the question now, Doctor? 

A. You were asking about, discussing the comparative 
behavior of the ignitibility. 

Q. Of each of these two substances, yes. And I believe 
you pointed out that you would have to approach it from 
two different aspects. 

A. I would approach it from the two aspects because 
these are the two aspects we were concerned with, from 
the general safety of it and also in some related work on 
various phases of gas explosions. 

From our experience out in the field, we know that in 
the normal handling of the containers, a certain amount of 
them do leak. Naturally, if you have a chemical in a con- 
tainer and there is no leakage, then you don’t need to be 
concerned about just how sensitive it is to ignition, because 
it is contained. 
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In the drams that I have seen out in the field that we 
were testing, most of our containers come in what we call 
55-gallon drums. The only leakages I have seen are the 
type of thing that would be encountered from normal 
handling and [801] shifting, that sometimes the drums 
are put on the side, or they land on the side, and it is the 
bottom end where the crease around the cylindrical con- 
tainer may open up. All I have ever seen open up were 
to the point that you couldn’t even see it from the outside, 
because there is a sort of a crease or a flange. But it is, 
evidently, enough for gasoline to flow out. 

On the breaks that I have seen, a lot of times the gaso- 
line would flow out and it would cover an area on the 
ground or the concrete up to several feet away, merely be- 
eause the gasoline would flow. 

Q. You are talking now about liquid gasoline—— 

A. Yes. 

Q. (continuing)—or thickened gasoline? 

A. Liquid gasoline. 

Under those same conditions I have never seen, and 
would not expect, a thickened gasoline to flow out. 

When I say “thickened gasoline,” I think you have to 
bear in mind that you can have a variety of properties on 
the thickened gasoline, depending upon the amount of 
thickener that you add. But in the range that we have 
been working with, of 4 or 5 per cent, and all the way up 
to this highly thickened stuff which you have mentioned, 
which I think is about 11 per cent, we have never observed 
it flowing out of the container. 

Q. How about 11-14 or 11.8 per cent? 

[802] A. Well, I’d say above 11 per cent, 11.5 or 11.8. 
In a lot of cases, this is not extremely critical. 

When I say “above 11 per cent,” I think that 11 to 12 
per cent are all very thick, and unless you have some 
precise instrument to measure it you probably would not 
distinguish this difference. 

Q. The higher the per cent of the thickener, the less 
likelihood there would be of any expectation of any flow? 
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A. Yes; if you are going to use the same thickener, I say. 

Q. By “thickener,” I am referring to the Napalm gran- 
ules. 

A. Napalm gel, yes. 

The reason I would consider it in that way, the free 
gasoline would be more hazardous, is because in the normal 
type of handling we are always concerned about the danger 
of ignition, accidental ignition, either from a spark or a 
flame. Even in the buildings in which we work we have 
a special floor that is a conducting floor. 

What I mean by accidental ignition is this: A man may, 
say, open the door, and there might be a spark which you 
wouldn’t see, or even a sliding door, perhaps. You men- 
tioned boxcars. You don’t see that but at nighttime, but 
if you slide those doors, you can create sparks there. A 
man may walk in the building and he may have nails on 
the bottom of his shoes, and the ordinary walking on some 
forms of floor where there is a piece of metal or concrete, 
you create sparks. 

[803] This is the type of thing I would consider as hazard- 
ous in the normal operation, which might create a fire ex- 
plosion, where you would, naturally, intend to create one. 

Q. Where would you expect to have this dangerous situ- 
ation created, again? I just want to make sure we know 
what we are talking about. 

‘A. In all the normal operations in handling fuels, either 
in where we work in a building or where we store them, or 
where people have to go into the building to move the con- 
tainer, walk in. 

Q. I know this is clear in your mind, Doctor, so I hope 
you will bear with me, but I am not sure that it is plain in 
the record. 

Are you talking now about thickened gasoline or liquid 
gasoline? 

A. When I mention the hazards of normal operations, I 
am saying that the normal activities may create sparks. 
What I said, the free gasoline can flow out of the con- 
tainer, you can accidentally ignite the gasoline which was 
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there. If it is a container and the opening is very small, 
the only way you can get that gasoline out is by the gaso- 
line vaporizing. 

This comes to the second point that I mentioned, the 
possibility of explosions, gaseous explosions, other than 
actual burning of the fuel. 

I might say here that when we go into gaseous explo- 
sions, [804] I have spent quite a few years in this field 
and have written several reports on it. 

As a general thing, we could say that if you can get any 
material to burn under certain conditions you can get it to 
explode. As an example, I would say even common, ordi- 
nary table sugar, which you say is safe. If you grind it up 
in some way and it is dispersed in the air in suitable pro- 
portions, you can actually blow a building apart, and we 
have had buildings blown apart by sugar and starch, and 
common things. 

I just mention that as an illustration, because I want to 
come back to the comparative danger, say, of a free gaso- 
line and the thickened gasoline. 

Any material, when it is put into the air, such as any 
type of common thing, a lot of things, even paint solvents, 
will do that; you have to have a minimum concentration in 
the air. If a material leaks out into a closed container, I 
don’t care whether it is a storage container, whether it is 
a room like this, or whether it is a boxcar, or anything, any 
closed container, if an ignitible fuel leaks out, you have to 
have it built up to a certain concentration before it will 
explode. 

If you have an accidental ignition, such as a flame or a 
spark, in other words, something which you would not in- 
tentionally do but which in a normal operation just hap- 
pens, then there is a minimum concentration of that vapor 
required in the air before it will explode. 

[805] If you have more, you may get a faster explosion 
and it will go all the way up. And there is also a top con- 
centration, if you exceed a certain amount. In other words, 
if you have too much fuel and not enough oxygen in the 
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air, you can also go beyond the point where it might ex- 
plode, and it will not explode. 

In other words, for any material there is a lower and 
an upper limit, and anywhere in that range of material can 
be made to explode. 

The reason that we are concerned about the hazards of 
the free gasoline more particularly is, if there is a con- 
tainer that is broken some way, then the fact that the free 
gasoline can flow out in an area means that you have this 
surface to which the gasoline has flowed out, where it can 
evaporate, pretty much in the same way as if you had an 
ordinary barrel of water there and it were to flow out into a 
concrete area. You know from experience that this water 
will evaporate. 

Q. You have a similar concern with respect to thickened 
gasoline? 

A. Well, the difference is this: that because the gasoline 
has to diffuse out of the small hole as compared to the gaso- 
line, the free gasoline, that can flow out, for that reason the 
free gasoline will build up an explosive concentration much 
more readily. 

That has been our concern, too, in the buildings where we 
[806] have to store the material. 

As a matter of fact, we have an instrument—this was 
actually put out by the Mines Safety Appliance—where we 
go around and we draw in through a rubber bulb some air 
and measure the air, to see when you are near a danger 
place, so we will know in our case when to open windows 
or to ventilate the place. 

There is only one other way that I think—not only as 
to storage but, from our experience on munitions, we have 
used thickened gasoline, say, for flamethrowers, in which 
the material is forced out through a pipe, and we have to 
ignite it, or we have to put it in containers which you 
explode, such as what you have referred to as bombs. 

Tn all these cases, we know from exprience that the free 
gasoline is much more easy to ignite. 
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‘As a matter of fact, in the flamethrower I worked for 
years developing a special apparatus to shoot out hot metal 
sparks from pyrotechnic ignition material, to ignite the 
thickened gasoline, because thickened gasoline, when it is 
thrown out at any reasonable velocity, is not easy to ignite. 

In many cases, we know that if you put a free gasoline, 
a raw gasoline mixed with it, it is much easier to ignite. 
The same way in the bombs; after you have the thickened 
gasoline in the container and you explode it, we know from 
experience that many times when we blow up the thickened 
gasoline and we [S07] go out in the field and count the 
globs, a lot of times these globs are not even ignited. 

For demonstrations, we know that if we add a little 
loose, free gasoline to it, it will help the ignition. 

We have actually done this at times, not from an experi- 
mental standpoint, just from the standpoint of expediency. 
‘A lot of times we have to demonstrate things, say, to visit- 
ing military people, and it is rather embarrassing if the 
thing does not work as well as it should, even when it is an 
experimental thing. 

So we know if we put a little free gasoline with it, we 
are sure that the whole thing will ignite. 

Q. Thank you, Doctor. 

You have given your reaction to Dr. Fieser’s testimony 
with respect to whether the Napalm gel can be character- 
ized as having resulted from a chemical rather than a 
physical reaction. 

I want to ask you now whether you would care to com- 
ment on Dr. Fieser’s film. 

Exam. Rus: Did you see the film? 


By Mr. M. Hottaxper: 
Q. Did you see the film? 
A. I saw only part of it. 
The only thing I would care to comment on— 
Mr. McDowap: Just a minute. 
Exam. Ries: Wait a minute. 
How is he going to testify about it if he didn’t see it? 
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[808] The Wrrnzss: Let me—O. K. 

Exam. Ris: Mr. Hollander? 

Mr. M. Hottaxper: I think he did, Your Honor, but I am 
going to find out. 

The Wrirness: I said I was going to testify only on the 
part I saw, and what I heard Dr. Fieser talk about here. 
The only comments I am going to make are the things I 
know or heard him say. 

Exam. Ries: You say you saw part of the film? 

The Wrrness: That is right. 

Exam. Ries: Which part did you see; do you know? 

The Wrirness: I remember the day that—I don’t know 
if he—See, I have been in and out of here all week. I 
remember the only part I saw. I think somebody set up the 
thing here and projected it over here (indicating), in 
which we had the charcoal heated and there was the wood, 
in which he compared the thickened gasoline and the plain 
gasoline, and the performance on burning wood. 

Then, the other testimony in which he mentioned that if 


you put containers at thickened gasoline, if there were a 
train wreck and there were fire and the thickened gasoline 
was subjected to heat up to 1200 degrees Fahrnheit and 
above, the container would explode and you would get the 
fire. 


By Mr. HotianvER: 

Q. Would you comment on that testimony that you 

heard? 
[809] .A. The only thing I would like to comment on is 
that I question whether this demonstration of the validity 
of putting the thickened gasoline, whether the 1200 degrees 
is an absolue proof in itself. 

If at 1200 degrees Fahrenheit, which is over 600 degrees 
Centigrade, practically all the common organic chemicals 
that we know, whether they have an appreciable vapor 
pressure or not at room temperature, will give the same 
type of performance: They will all blow up. 

Q. Would you illustrate some of these common chemi- 
cals you are talking about? 
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A. Let me say, for example, a fuel oil such as a lubricat- 
ing oil, a light lubricating oil that you put in a car. If you 
had that in a container and would heat it to 1200 degrees, 
that would blow up, too. 

If you took ordinary table sugar and filled a container 
fall of it, that would blow up at those temperatures. I will 
agree with what he said as to that: it will blow up. 

But a lot of other solvents, all the paint solvents, 
turpentine and all the organic chemicals we have actually 
decomposed at a temperature a little lower than that, and 
even if you did not have a vapor pressure there, they would 
decompose, and the gases which are given off on decom- 
position would all cause these containers to blow up. 

Mr. M. Hortasver: I have no further questions. 

[810] The Wrrsess: A lot of oils, lubricating oils, when 
they blow up, would burn. I can say from personal experi- 
ence that when you have an oil fire, it is true that gasoline 
is easier to ignite than some of the oils, but I think if you 
will ask a lot of people that have had oil fires you will find 
they are even tougher to put out, once you get them going. 

This is one thing I think is related to that testimony 
that Dr. Fieser gave: that the thickened gasoline was more 
effective in burning the wood than the plain gasoline, as 
he showed in his film. I will agree to that; that is true. 

The reason for that is, we have deliberately thickened 
this gasoline so it will burn longer. You know from experi- 
ence that if you have a given amount of energy, that energy 
from a plain gasoline is dissipated, burns up so rapidly 
that there is not time enough to heat up the wood to the 
temperature where it is capable of propagating and burn- 
ing with oxygen in the air. You can even add more energy 
to it. 

But if you don’t have enough time to heat that wood up 
so it is capable of burning, it won’t burn. 

Exam. Rus: Of course, as I understand it, that is one of 
the reasons for this Napalm gel. 

The Witness: That is right. 
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So that some other things, such as oils, which by their 
very nature burn longer, will also be more effective than 
gasoline, because they burn longer. They approach the 
thickened [811] gasoline in these properties. 

Mr. M. Horzanver: I just have one other question. 


By Mr. Hotianver: 

Q. Dr. Magram, do you get more intensity of burning 
from Napalm gel? 

A. I don’t say more. It is not more intense than the 
gasoline. 

Q. Well, what is the correct—— 

A. The Napalm puts structure to the gasoline, so that 
the rate at which it vaporizes is slower, so that it will burn 
over a longer period of time. But burning over a longer 
period of time, you have more time to transfer the energy 
to the wood, and you have more time to raise up the tem- 
perature of the wood to the point where it is capable of 
burning of its own accord in there. 

Q. The question I have is this: 

Will this Napalm gel ever, of its own accord, ignite 
spontaneously, or will it ignite and start to burn only when 
set on fire by some outside source? 

A. Well, like gasoline itself, you have to have an outside 
source to get it started. 

Mr. M. Horttanper: Thank you very much. 

I have no further questions of this witness. 

Exam. Ries: You may cross-examine. 


CRoOsS-EXAMINATION, 
By Mr. THomas: 

Q. Dr. Magram, referring to what you were just discuss- 
ing a moment ago, the purpose of the slowing down [812] 
of the burning, I take it, is to make it possible to increase 
the heat of the object, the wood, or the other inflammable 
object, that is up against or near, so that that object itself 
will then catch fire? 

A. That is what I say. 
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Actually, if you burn the plain gasoline, you will find if 
you measure the total amount of energy given off,—Well, 
it might be a little larger than from the thickened gasoline, 
because you have added 11.5 per cent of the thickened to it, 
and that does not contribute much to the burning. Its pur- 
pose is to slow it down. 

It is true that the purpose of the thickener is to slow 
down the rate so that you can transfer the heat more effec- 
tively. For that very reason, it is actually slower. That 
is why I objected to the term “Intense.” It is not more 
intense, because when I think of intensity I mean a higher 
temperature,—not in that sense. 

Q. It may be less intense, but within your meaning of 
what the relative temperatures would be, the thickened 
part, by flowing, becomes more likely to burn or to cause 
something else to catch on fire; is that right? 

A. That is the purpose, yes. 

Q. And that is the whole purpose of thickening, then? 

A. Of burning the wood, yes. 

Q. Yes; the purpose of burning the wood is the whole 
purpose of [813] thickening this gasoline, in the first 
instance? 

A. That is not the whole purpose, because a lot of it— 
the military use of thickening it, it was used a lot for anti- 
personnel. We didn’t want to burn wood. 

Q. No. It is a bad thing to say,_—— 

A. It was actually to slow down the rate of burning and 
make it—just to slow it down. 

Q. Yes. 

It has both an anti-personnel effect and an anti-material 
effect? 

A. Yes. 

Q. And it has been used extensively against personnel, 
has it not, through the flames? 

A. Yes. 

Q. You mentioned about this matter of the reaction, what 
kind of reaction takes place. I take it, you are what they 
call a physical chemist; is that right? 
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A. That is right. 

Q. There is some kind of field of liaison, is there, be- 
tween the two sciences? 

A. Chemistry, of course, is a very broad thing. That is 
why I said I would have answered the question on physics. 
Physical chemistry is that aspect of chemistry which re- 
quires a knowledge of physics and mathematics, blended 
in. In other words, we treat those aspects of chemistry 
related to physical principles [814] in a mathematical 
way, if we can. 

Q. When you have this reaction, whatever it is, that 
takes place that causes the production of this end product 
that we call Napalm gel here, typically, you mentioned that 
there had been a lot of money spent to try to find out what 
actually happened. Or, at least, that is my recollection of 
what you said. Is that right? 

A. Yes. 

Q. For what purpose was that investigation undertaken? 

A. For a variety of uses. For example, we are always 


interested in getting thickeners which are better, and we 
have thickeners which are considerably better than this 
Napalm in many respects. We are interested in the struc- 
ture of it, and also the structure of it even when you take 
it down—— 


I remember that a question was asked, related to this, 
asked of Dr. Fieser about what would happen if you took 
the gasoline off and you left the thickener by itself. He 
said, “I don’t know why anybody would want to do that.” 

Actually, we are very much interested, and a lot of com- 
panies outside have done that. The purpose of removing 
the gasoline at a low temperature is so that you can study 
the properties of the thickener that is left, and see how it 
was different from what you started with. Even Standard 
Oil of New Jersey has quite a program on studying the 
thickeners which are left when you evaporate a fuel. 

[815] Q. In order to do what you have just been describ- 
ing, is it necessary to have some machinery or distilling 
apparatus? 
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A. I don’t actually believe you have to add heat to it. 
What we do in some cases is, if you take a thickener such 
as a thickened gasoline and just put it in a container, into 
a glass container, and put a vacuum on it, the gasoline will 
evaporate off from the container. If you want to warm it a 
httle, it will evaporate faster. But what will be left after 
it evaporates off is this material. 

Chemically, it is the same thing if you were to analyze 
it; you would find your Napalm is the same as you had 
before, but it is in a porous form. If you wanted to take it 
again, you could add gasoline to it, but it would take a 
little longer to get the gasoline to swell it up again. 

Q. There is no question, then, is there, that the Napalm 
gel release vapors? 

A. That is true. The gasoline will evaporate from it. 

Q. And it is the vapor itself, I understand, that actually 
burns, rather than the material; is that right? 

A. That is correct. 

Q. And what you have just been saying is that if you 
want to get down to these powders again, or as close to 
them as you can, that you started off, the aluminum soap 
powders, the process you would use for that would be to 
vaporize off as much of the gasoline as you could. Is that 
right? 

[816] A. That is what we have done in practice; yes. 

Q. At this point, do you find you end up with the same 
kind of chemicals that you had before in these Napalm 
powders? 

A. You end up with a gasoline, the same as before. You 
recover it completely. The Napalm is not as porous as it 
was before. 

For example, what you start with is a powder, and it is 
porous; the gasoline soaks in. But what you end up with, 
it is more like a solid cake. If you wanted the gasoline to 
go in again, you would have to grind it up again, because 
if you put the gasoline right on it, it would take too long—— 

Exam. Ries: You mean, if you wanted it a powder again? 

The Wrrxess: If you wanted this Napalm to go back, I 
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would advise you to grind it up again. 

Exam. Ries: And it would return back to this granular 
form? 

The Wirness:. That is right; that is right. 

There is one thing: If in the meantime, if in the treat- 
ment you heat it up too much, you can alter the properties 
of the thickener. I mean, if you heat it up too much in try- 
ing to dissolve the gasoline, then your thickener will not be 
as effective as it would be if you did it at a low temperature 
and did it carefully. 


By Mr. THomas: 

Q. In your processes at your Chemical Center—I sup- 
pose that is where it is, where you described these stor- 
age facilities, where you stored various items;—are 
[817] those at the Chemical Center? 

A. The ones that I know, yes. 

Q. The ones you were talking about? 

A. We have closed and open areas there. 

Q. Where do you store the Napalm gel bombs at the 
Chemical Center? 

A. Well, there are several places. We have had some 
metal buildings, just sheetmetal shacks, sheetmetal and 
wood shacks, in which we stored the various containers, the 
gasoline and the thickened gasoline in drums, various 
drums. But there are also places where the test areas keep 
them, they are not closed, they have open sheds, that have 
a roof on them and some sides, but the winds and the air 
can get through them. 

Q. In the areas where the Napalm gel alone is stored, 
how frequently is your man instructed to carry around 
this instrument you speak of, the vapor measuring instru- 
ment? 

A. There is no rule on it. The shed was just used for 
storage. Sometimes it may stay there for weeks, and if he 
has occasion to go through it, or if a safety inspector wants 
us to check up on things, then he will go in and check it. 

Q. What is the purpose of his checking in that area;—to 
hold down the fire hazard or explosion hazard? 
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A. Well, the safety organization requires us to make 
periodical checks, and a lot of times we will actually lean 
backwards in actually checking things. I would say that a 
lot of these [S18] checks we would not actually make, but 
it is an actual procedure of the Safety Officer. 

Q. The Safety Officer deems it necessary; is that right? 

A. That is right. 

He deems it necessary, and actually, in a lot of cases, we 
do tings just even when we think they are safe, just as an 
extra precaution. 

Q. Do you also store the Napalm gel in the hundred- 
pound bomb bodies there? 

A. No. 


We have run tests, and we run the laboratory tests, and 
we watch and observe and run measurements for the people 
who run the tests. But there is another division, the Test 
Division, that has the responsibility of testing things, and 
they have their facilities, and they take them out to the 
field. So I see these tests and I observe them first-hand, 


because we have to have that information. But we have 
not handled the bombs that way. 

Q. Your own experience is with the drums; is that right? 

A. And I have experience from the bombs, from observ- 
ing the bombs, but it is not our responsibility to handle 
them, the bomb bodies. 

Q. Did your duties give you any responsibilities over the 
matter of the leaking Napalm gel bombs? 

A. Only where it applied to my own group. Where it 
applied to [819] my own group, I was responsible for the 
activities of the people working under my own section, my 
own branch. 

Q. You didn’t have anything to do with the matter of the 
leakage of the bombs in the field of operations, or outside? 

A. That would be the responsibility of the people who 
were working right in there, with that phase of it. 

Q. And that was not your section; is that it? 

A. That was not my responsibility. 
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Q. When you get a quantity of this Napalm gel spread 
over a surface, that amount of the surface would start 
evaporation of the vapor; is that right? I am speaking of 
free Napalm gel, not inside a closed container. 

A. Yes; the gasoline would come off, and the rate at 
which it would come off would be—well, we have measured 
this. We have taken a given surface area, and the rate at 
which it would come off would become progressively 
slower, because the gasoline underneath has to diffuse. 

As the gasoline evaporates from the surface, the rest of 
it has an increasing resistance as you go down. 

Q. A part of the surface starts evaporating faster? 

A. That is right. 

Q. And those vapors are heavier than air, are they not? 

A. Yes; that is right. They are heavier. 

Q. They would tend to flow somewhere unless they were 
contained? For example, if they are above the surface of 
the ground, [820] they would tend to— 

A. When you are talking about flowing, are you talking 
about outside in the open air? 

Q. Well, either inside or outside. 

A. Well, there is a big difference. Outside, any vapors 
that evaporate from the ground, the normal turbulence of 
the air mixes it up, and it does not matter. Your mixing is 
more important there; if there is any wind blowing, you get 
a mixing. 

In the building, if it is confined, then whatever is near 
the ground,you don’t have that mixing as you have outside. 
That is why I said it makes a difference. 

Q. Are you familiar with the fact that these bombs are 
shipped in wooden boxes? 

A. Yes, I have heard of that. 

As a matter of fact, I have seen some of the wooden 
boxes, but I have not been connected much with the hard- 
ware side. But I have actually seen the wooden boxes, and 
know how the container is put in there. I know the box in- 
side has two wooden supports that are sort of rounded off. 
and the bomb rests in there, is sort of cradled in there. 
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Q. When did you actually begin your work, Doctor, with 
this incendiary field? I am not entirely sure what you testi- 
fied to on direct testimony. 

A. Isaid I cannot pin it down tothe month. I said I came 
to [821] work there in 1940, and I remember roughly about 
a year or a year and a half later, it must be somewhere in 
1941 or 1942, but I distinctly remember making the sur- 
vey—— 

Incidentally, these thickened gasolines go back to World 
War I, twenty years before me or Dr. Fieser or anybody 
had them, not quite as good, but they had them. But I 
distinctly remember starting there before the period of 
time that Dr. Fieser came out with the—recommended this 
Napalm. 

So it might have been a matter of months before then, 
because this was all around the same time. 

Q. There had been the use of what they called solid oils 
for quite a long while; is that right? 

A. That is right. 

Q. In connection with incendiary bombs. 


And the research was a matter of what kinds and ways 
could be devised that would make them more dangerous, you 
might say, in the sense of more likely to catch something 
on fire against which it would be thrown? 

A. It was to change their effective properties. That is 
right. 


By Mr. M. Hotzaxpee: 

Q. Dr. Magram, first of all, I believe you said you can 
get anything to explode. Have you ever tried to explode 
Napalm gel? 

A. Let me see. I said in a closed container, my statement 
was, that a lot of organic chemicals, when they are confined 
and subjected to a temperature of 1200 Fahrenheit, will 
explode; [822] that is, it will blow up the container. 

Q. Would that be true of Napalm gel, as well as other 
substances? 

A. I have never tried it with that, but I know that a lot 
of materials that are probably comparable to it, I would 
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say; at those temperatures, if you put Napalm in a con- 
tainer it would blow up the container. Napalm gel decom- 
poses and produces a lot of permanent gases that will blow 
up. 

Q. I would like to ask you whether you can ignite gasoline 
vapors with sparks. You mentioned, for example, sparks 
caused various explosions. 

A. If the gasoline vapor mixed with air is in the range 
that I mentioned, between the upper and lower explosion 
limits, a spark can cause it to blow up, yes. 

Q. Have you ever heard of vapors leaking from the con- 
tainers, the bomb shells in which Naplam gel is placed? 

A. No, I have had no experience with that phase of it. 

Q. Let us assume,Dr. Magram, that we have a boxcar 
filled with Napalm bombs, about which we have been talk- 
ing, and that the boxcar is a sound car and is a sealed car. 
Again, this is hypothetical, but let us assume that gasoline 
vapors have escaped inside that boxcar from these Napalm 
bomb cases. Would it be possible for sparks such as you 
mentioned being caused by the opening of boxcar doors to 
ignite such vapors? 

A. I think I stated that if the gasoline was in the right 
[823] concentration, no matter where it comes from, you 
can set it off within these limits. But I also stated I thought 
that the free gasoline was much more likely to do this. 

Q. Then, with the explanation that you have made, your 
answer is, yes, to my question; is that correct? 

A. Yes. 

Mr. M. Hottanver: He has answered it fully, with the 
necessary qualifications. 


By Mr. M. Hottanper: 

Q. What is your answer, Dr. Magram? 

A. I stated that if the gasoline is in the right concentra- 
tion, whether it comes from free gasoline or from the 
thickened, it would go. But the free gasoline is much more 
likely to produce this condition. 

Mr. M. Houtanver: I think that is a full answer. 

Mr. R. Houtanper: I think so, too. 
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Thank you. 

Exam. Ris: Is there any further cross-examination? 

Mr. R. Horzaxver: That is all I have. 

Mr. McDonatp: No, Your Honor. 

Mr. M. Horzanvexr: I have no redirect examination, Your 
Honor. We are ready for our next witness. 

Exam. Rus: You are excused, Dr. Magram. Thank you. 

(Witness excused.) 

Exam. Ries: Off the record. 

(Discussion off the record.) 
[824] Exam. Rrs: Call your next witness. 

Mr. M. Hottaxper: May I call Dr. McKenna. 

Dr. McKexna. 


Wruus Gzorce McKexna, was sworn and testified as 
follows: 


Drmecr EXAMINATION. 


By Mr. M. Hotuanver: 

Q. Dr. McKenna, would you please give us your full name 
and address, for the record? 

A. William George McKenna, 215 South Stevens Avenue, 
South Amboy, New Jersey. 

Q. Dr. McKenna, what is your occupation? 

A. I am Chief Chemist for the Bureau of Explosives of 
the Association of American Railroads. 

Q. Would you please repeat that, Doctor? 

A. I am Chief Chemist for the Bureau of Explosives of 
the Association of American Railroads. 

Q. As Chief Chemkst of that Bureau, which is a division 
of the Association of American Railroads, are you in charge 
of the laboratory of the Bureau? 

A. Yes, sir. 

Q. May we briefly have your educational and professional 
background, sir? 

A. I am a graduate of the University of Toronto. I spe- 
cialized in chemical engineering. I have had further studies 
at Columbia, in New York, and Princeton, in New Jersey. 


659 


[825] Q. How long have you been with the Explosives 
Bureau? 

A. I started to work for the Bureau of Explosives in 
1928. I have been Chief Chemist since 1945. 

Q. Are you an expert, sir, on transportation hazards? 

A. That is my field; yes, sir. 

Q. That is your field? 

A. Yes, sir. 

Q. What are your duties, in general, as Chief Chemist of 
the Bureau? 

A. To conduct investigations into the characteristics of 
dangerous goods, to determine whether or not they will 
be subject to classification under the Interstate Commerce 
Commission’s regulations for the transportation of such 
goods, and to devise safe means and ways of accomplishing 
that if they are subject to the regulations. 

Q. In your work at the Bureau, starting back in 1928, 
and with these duties and responsibilities in mind, have you 
had any occasion to test the substance known as Napalm gel, 
or thickened gasoline? 

A. Yes, sir. 

Q. How far back did you make your first test on this 
substance? 

A. As far as I can remember, we investigated these 
things back around the early part of the war, right inten- 
sively, in the early 1940s, and subsequently, somewhere in 
the 1950s, we [826] investigated them further. 

Q. These investigations or tests that were conducted, 
were they conducted either by you personally or under your 
supervision ? 

A. Yes, sir. 

Q. Can you please describe for us, sir, the nature of 
the tests that were so conductedf 

A. Well, in general, we examined the sample submitted 
to us to determine its physical form. Another test was 
incubate the material under some conditions simulating 
actual conditions of transportation, to see if it retained 
that physical form over a reasonable period of time, to 
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determine whether or not it would ignite spontaneously, 
to determine whether or not it was an explosive under the 
definitions in the Interstate Commerce Commission regu- 
lations. 

Q. How does that particular test go? How is that test 
conducted ? 

A. By subjecting the sample to detonation of a com- 
mercial blasting cap is essentially the test that is applied. 

Q. I think you mentioned four tests. I am afraid I inter- 
rupted you. Are there any other tests? 

A. Yes; simply to remove the material from the con- 
tainer, take it out in the field and ignite it and see how it 
burns. 

Q. Taking each of these five tests you have outlined in 
order, can you tell us what your findings were with respect 
to each one of these five tests, as far as thickened gasoline 
is con- [827] cerned? 

A. Onur conclusions were, in each of these examinations, 
that—— 

Q. No; before you give us your conclusion, please, 
Doctor, would you apply for us each one of these five tests 
you have mentioned and let us know what your findings 
were with respect to each one of these five tests? 

A. Well, taking them in order, then, —— 

Q. I think you started with physical tests. 

A. The first test was just a physical observation, that 
would indicate the material was solid, compared to a liquid, 
—in other words, for any ordinary purposes of describing 
it, it would be described as a solid. It does not flow. 

Q. Now, the second test, I think, was the incubator test. 
You put it in a heat oven or incubator oven. 

A. We put it in an incubator oven and kept it there for 
a certain period of time to see whether or notthere was 
any separation of a liquid phase or whether the material, 
in general, retained this solid form or consistency. 

Q. On this incubator oven test, sir, were the conditions 
you simulated similar to those which would be encountered 
in normal transportation? 
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A. Yes, sir. 

Q. The third test, I think, was the explosive test; you 
subjected the material to a detonating force, such as a blast- 
ing cap? 

[828] A. That is correct. 

Q. What happened? 

A. What happened? The material just blew apart 
physically, was spread around, didn’t explode. 

Q. It showed no susceptibility to explode under a detonat- 
ing force? 

A. Under that force; yes, sir. 

Q. Is that right? 

A. That is correct, sir. 

Q. The explosive test, you would say, then, was negative? 

A. That is correct, sir; yes, sir. 

Q. What happened when you subjected this thickened 
gasoline to the ignition test? 

A. To the ignition test? Well, it ignited reasonably —— 

Q. Or—I am sorry—the burning test was the one that 
you said. 

A. Well, the burning test, it does not matter what you 
call it. It ignited fairly readily and burned, I would say, 
about like, well, somewhat less rapidly than thickened 
gasoline. 

Q. How about paraffin wax? 

A. I was thinking of that. Possibly a little more 
vigorously than paraffin wax. 

Q. Did you observe whether or not the combustion rate 
approached anything of explosive proportions tf 

A. Under the conditions of the test, the explosive rate did 
not [829] approximate anything approaching an explosive 
rate. 

Q. Was your answer that it did or it did not? 

A. It did not. And it burned fairly steadily. There was 
no acceleration of the combustion rate as it progressed. 

Q. Did you also expose the Napalm gel to air, to see if 
it had any tendency to ignite spontaneously? 
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A. Yes. 

Q. And what was the result of that test? 

A. It didn’t. 

Q. What was your answer? 

A. It didn’t have any tendency to ignite spontaneously 
under any normal conditions of transportation. 

Q. After youperformed all of these tests, did you come 
to any conclusion with respect to this material? 

A. Yes, sir. 

Q. And what was that conclusion? 

A. My conclusion was, my recommendations to our peo- 
ple in New York were, that this would not be subject to 
classification under the Interstate Commerce Commission’s 
regulation for the transportation of dangerous goods. 

Q. Your conclusion was that this material was not sub- 
ject to regulation under the Interstate Commerce Com- 
mission’s regulations concerning explosives and other 
dangerous articles. Is that right? 

A. That is right, sir. 

[830] Q. And you communicated the results of your tests, 
as well as these conclusions, to your New York office? 

A. Yes, sir. 

Q. By “New York office,” do you have in mind in par- 
ticular Messrs. Campbell and George? 

A. Well, Mr. Campbell; I forgetwhether Mr. George was 
there or not. That is academic. He is there now, yes. 

Q. Mr. Campbell is the head of the organization, of the 
Bureau? 

A. Yes. 

Q. And Mr. George is his first assistant or chief as- 
sistant? 

A. That is correct, sir. 

Q. Are you the No. 3 man in the organization, if I may 
ask that question? 

A. In point of salary? 

(Laughter.) 

Q. Well, from any perspective you care to approach it. 

A. I think it is a fair statement; yes. 
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Q. Would you say that Napalm gel is or is not incendiary? 

A. (Short pause.) 

Mr. Tuomas: I object to that question, Mr. Examiner, 
for the same grounds that were discussed the other day 
in connection with a similar question, that one substan- 
tially akin to it is the ultimate question here, and what- 
ever facts bear upon that is one thing, but what—what one 
man or another [831] would say as to the item is the ulti- 
mate conclusion that you are asked to draw in the case 
in connection with the rates, or one of the ultimate con- 
clusions. 


Mr. M. Hotzanver: Mr. Examiner, I would like to re- 
spectfully point out that this is a very important problem, 
as to which I think Your Honor, as well as the Commission, 
is entitled to as much expert assistance in solving as is 
humanly possible to bring before this administrative tribu- 
nal or any other. 

I also think that Dr. McKenna has unquestionably shown 
that he practically lives with this stuff, and he is in a better 


position than perhaps anyone else to give Your Honor an 
informed judgment as to whether this material is or is not 
incendiary. I certainly think the question is one that he 
should be allowed to answer. 


Exam. Rres: I am going to overrule the objection and 
let Mr. McKenna state as to whether in his opinion.—. 

Mr. McDonatp: Could I have that read back, Mr. Ex- 
aminer? 

Exam. Rms: I am going to state the question. I am 
going to permit him to answer whether or not, in his 
opinion, the Napalm gel is or is not incendiary. 

The Witness: Well, it is a difficult question to answer, 
the way you put it. I would say that it is an element of an 
incendiary. 

By Mr. M. Hotianver: 
Q. It is an element of an incendiary? 
A. Yes; one of the components. 
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[832] Q. But-standing by itself, would say that it is or is 
not incendiary? 

A. It is not my conception of an incendiary, if you are 
using the word in describing the unit in its entirety. It is a 
component of an incendiary. 

Q. If, in fact, in connection with one of the tests to 
which you subjected it, namely, the test to determine 
whether or not it would ignite spontaneously, by itself, on 
exposure to air, if that test had been positive; in other 
words, if it had in fact ignited spontaneously, would you 
then have considered it an incendiary? 

A. That would be my conception of an incendiary, then, 
I think. 

Q. But, since it did not so ignite spontaneously, it does 
not come within your conception of an incendiary? 

A. That is, as a complete incendiary unit, no. 

Q. Dr. McKenna, did I tell you I wanted you to appear 
to testify and also to bring with you your file, and that if 
you failed to do so voluntarily I would subpoena you? 

A. Yes, sir. 

Q. And is this the office file of the Bureau that you 
brought with you pursuant to my request? 

A. Yes, sir. 

Exam. Rus: The official file of the Bureau on what? 

Mr. M. Hortaxpze: On explosives. 

Exam. Ris: On explosives in general? 

[833] The Wrrszss: No; just concerning this. 

Exam. Rs: Napalm gel, or what? 

The Wirxess: The examination of these solidified gaso- 
lines. 

Mr. M. Hottaxper: Your Honor, I would like to offer 
for identification an exhibit consisting of two letters, the 
top two letters from this file. These two letters are dated, 
respectively, 

Exam Ris: Have you had copies of these made? 

Mr. M. Hotztaxvez: We have just one set of copies, Your 
Honor. 
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I would like permission to introduce as an exhibit these 
copies from the files of the Bureau, with the understanding 
that, of course, after it has served its purpose, these ex- 
hibits will be returned to the Bureau, and before that 
time I will substitute photostatic copies of the Bureau’s 
files and correspondence. I do have one set that is a copy 
of each of these two letters. 

Exam. Riss: If you have copies of these letters, I don’t 
see why you cannot show those copies to counsel and let 
there be an agreement, if they are admitted in evidence 
eventually, that these copies can go in the record and re- 
main there as the permanent exhibit, rather than putting 
in exhibits and then withdrawing them, and all that sort of 
thing. I don’t see how we can arrange to do all that. 

[834] Mr. H. Hotvanper: Well, Your Honor, I would like, 
if possible—— 

Exam. Riss: Let us go off the record. 

(Discussion off the record.) 

Exam. Ries: Back on the record. 


We will take a ten-minute recess. 


(A recess was taken for ten minutes.) 

Exam. Ries: We will go back on the record. 

Mr. M. Houtanper: Mr. Examiner, may T now ask coun- 
sel whether they have had a chance to compare the two let- 
ters, the photostats of the two letters of March 244, 1958 
and March 21, 1958, with the official file which Mr. Me- 
Kenna brought down here pursuant to my request. 

Mr. Tuomas: I am not sure it is the official file. We com- 
pared it with the file. 

Mr. M. Hortanper: That Mr. McKenna brought down 
here pursuant to my request. 

Mr. THomas: I am not sure about your request. We com- 
pared it with the file copies, yes. As far as we can See, it 
is a copy of the letter. 

Mr. M. Hotianver: It is a true, exact and complete copy 
of the two letters you have examined? 

Mr. Tuomas: The photostatic copy here, yes, that you 
are referring to. 
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Mr. M. Hottanper: I have one photostat of each of these 
[835] two letters, and I understand that counsel for the 
carriers is in agreement that the photostats are true and 
correct copies of the same documents which are part of the 
file of the Bureau of Explosives, brought down here to 
Washington at my specific request by Dr. McKenna. 

Exam. Rus: That is as I understand it. 

Mr. M. Hortaxper: I respectfully offer them into evi- 
dence as Government’s Exhibits 1 and 2. I should like first 
to have them identified. 

Exam. Ries: Let me see the copies of the letters. 

(Documents were handed to the Examiner.) 

Mr. Tuomas: Do you have another copy for us? 

Mr. M. Hortaxvee: No, sir. I am sorry. I will get you 
copies. 

Mr. Tuomas: I thought you had copies of it. 

Mr. McDowatp: Mr. Examiner, before we get much 
further, could I ask this witness one or two questions? 


Mr. M. Horraxper: Let me first, if I may, identify the 
letters. 


Exam. Rus: These letters will be marked for identifica- 
tion this way: The letter dated March 21, 1958 to Mr. H. A. 
Campbell, signed by Mr. J. Edgar McDonald, will be 
marked for identification as Exhibit No. 17. 

(Government’s Exhibit No. 17, Witness McKenna, 

marked for identification.) 
[836] Exam. Ris: The letter dated March 24, 1958, to 
Mr. J. E. McDonald, an unsigned letter, with the inscrip- 
tion “Chief Inspector,” and the heading on the letter show- 
ing it is the Bureau of Explosives, Association of American 
Railroads, Office of Chief Inspector, will be marked for 
identification as Exhibit No. 18. 

(Government’s Exhibit No. 18, Witness McKenna, 
marked for identification.) 

Mr. M. Hortanver: Are these exhibits continuously num- 
bered, Your Honor? We don’t have separate numbers for 
Government exhibits? 
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Exam. Rs: No separate numbers. They go continu- 
ously. 

Mr. M. Hotxanver: I respectfully offer both these ex- 
hibits, Your Honor, so identified, into evidence. 

Exam. Ris: Do you have any further direct examination 
of this witness? 

Mr. M. Hotraxver: No, Your Honor, I do not. 

Exam. Ris: You are all through with this witness? 

Mr. M. Horzanver: As soon as the admissibility of these 
exhibits is ruled upon. 

Exam. Rus: I will not rule on those until counsel for 

the railroads have had a chance to cross-examine the wit- 
ness, and cross-examine him with respect to these docu- 
ments marked for identification as 17 and 18. Then I will 
rule on your offer. 
[837] Mr. Taomas: Mr. Examiner, we object to the intro- 
duction of those two letters on the grounds, and solely on 
the grounds, that they constitute correspondence, not any 
with which this witness had anything to do in any shape or 
form, but correspondence with the Chief Inspector who, 
as the letterheads show, is Mr. Campbell, who was here 
before you the other day. 

If counsel had wanted to present these and ask any 
questions about it, Mr. Campbell was here and could have 
stated his purposes, intentions, and meaning, and then 
cross-examined after being questioned on direct, about the 
letters. But they have waited on this, Mr. Campbell’s cor- 
respondence, apparently, until Mr. McKenna came down. 
And Mr. McKenna is not the person who wrote these let- 
ters, either one of them. One of them is from Mr. McDonald 
to Mr. Campbell, and the other one is from Mr. Campbell 
to Mr. McDonald. 

In those circumstances we object to the introduction of 
the letters at this time. Mr. Campbell is no longer here and 
was here and could have been questioned about them. 

Mr. M. Hottanver: Mr. Examiner, I would have been 
delighted to offer these letters into evidence at the time of 
Mr. Campbell’s sworn testimony on October 1st, had I been 
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aware of their existence. They were first brought to my 
attention on Thursday. For that reason, it was impossible 
for me to confront Mr. Campbell with these two letters. 

I think these letters are vitally important in this case, 
[838] Your Honor; as the carriers have impressed Your 
Honor through the testimony of Mr. Cape, several million 
dollars are involved in this litigation. 

As far as the Government is concerned, these two letters 
constitate a conclusive and decisive answer to the intent 
on the part of the carriers in this litigation to get addi- 
tional moneys from the United States. 

As I say, I would have been delighted to offer these two 
letters when Mr. Campbell was on the stand, had I known 
of them, but they were first brought to my attention on 
Thursday. For that reason, I respectfully request that they 
be allowed in evidence at this point. 

Mr. Tuomas: Mr. Examiner, Mr. McKenna was here at 
the time that Mr. Campbell was waiting to testify last week. 
As I recall, we were attempting to get ways in which he 
might be put on the stand and released here at the same 
time as Mr. Campbell was, and throughout the week. 

The objection that we make here is not a technical one. 
There are no technical purposes involved. But we cannot 
cross-examine Mr. McKenna on Mr. Campbell’s corre- 
spondence. 

Exam. Ries: Won’t these exhibits speak for themselves, 
regardless of whom you would cross-examine? 

Mr. Tuomas: No. The background, the nature, any 
change of opinions or any features or qualifications of what 
one thing means or does not mean will not speak for itself 
on the [839] face of the letters. On that, the man who 
wrote them is the man through whom they should be intro- 
duced. 

Mr. McDonatp: I would like to add to that, if I may, 
Mr. Examiner,—and I forget whether this was said on or 
off the record, but I am saying it on the record at this 
moment—the Government’s preparation of this case was 
made on the assumption not only that Dr. McKenna was 
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going tobe a Government witness but also that Mr. Camp- 
bell was, and I stand corrected if this is not a correct 
statement of fact. 

But my recollection is, if I recall correctly conversations 
with Mr. Campbell, he indicated that he had been ap- 
proached by representatives of the Department of Justice, 
just as Dr. McKenna was, and in effect asked to be here 
prepared to testify for them, and with his files. 

It seems to me that the belated, rather empty excuse that 
had he known of the existence of it, from a man he ex- 
pected to use as his witness, is a rather empty one. But 
apart from that, I merely want to subscribe wholeheartedly 
to what Mr. Thomas said. 

I wrote the letter to Mr. Campbell. Mr. Campbell replied 
to me and not to this gentleman. As Mr. Thomas has 
already pointed out, he is the fellow that should be asked 
to identify them. 

With your permission, before you rule, I would like to 
ask one more question of this witness to clarify the situa- 
tion [840] in that respect. 

Exam. Rres: You may do so. 

Mr. McDonatp: Dr. McKenna, am I not correct that 
those are not your files, but rather the files of Mr. Camp- 
bell? 

The Wityess: They are the files of the Bureau. That 
is correct; yes. 

Mr. McDonatp: Did you have any part whatsover in— 
did you consult with Mr. Campbell or anybody else that 
would indicate that you had any part whatever in the con- 
sideration that was given those letters that I wrote, to the 
letter that I wrote, now identified as Exhibit 17? Did he 
consult with you or in any way, shape, manner or form get 
the benefit of your personal opinion or reactions at all to 
that letter and to his reply? 

The Witwess: No, sir. 

Mr. McDonatp: Mr. Examiner, Isubmit that that makes 
it crystal clear that letters of this kind from the files of Mr. 
Campbell, who was here as a witness and was here for a 
protracted period of time—— 
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Exam. Ries: Now, Mr. McDonald, as I understood the 
witness—and he can correct me if I am wrong—I under- 
stood that these are the files of the Bureau, they are not 
the files of Mr. Campbell. 

Is that correct? Just whose files are they, Mr. McKenna? 

The Wrrness: These are out of the New York office of 
[841] the New York office of the Bureau of Explosives. My 
activities are in the laboratory in South Amboy. These 
were given to me in the New York office. 

Exam. Ries: Well, are these files that you have access 
to? 

The Wirsess: Well, I don’t quite see what you mean. 

Mr. McDonatp: May I ask a question there, for clarifi- 
eation, Mr. Examiner? 

Exam. Ries: Just a moment, now. 

You work with the Bureau, but you are in the laboratory 
part of the Bureau, as I understand it? 

The Wirsess: That is correct; yes, sir. 

Exam. Ries: These letters, Exhibits marked for identi- 
fication 17 and 18, where do they come from with respect to 
the files of the Bureau? 

The Wirxess: From the New York office. Mr. Campbell’s 
office is in New York. My laboratory is over in New Jersey. 

Exam. Rizs: What connection do you have with Mr. 
Campbell? 

The Wirxess: I am a chemist for the organization. 

Exam. Ries: And what is Mr. Campbell? 

The Wirsess: He is chief inspector. 

Exam. Ries: Well, where is it that you and Mr. Camp- 

bell have anything in common with the Bureau, other than 
that you are both employed by the Bureau? 
[842] The Wrrxess: Just this: that the activities of the 
laboratory are reported to Mr. Campbell. What disposi- 
tion he makes of anything that I write, I have no control, 
or don’t necessarily even know what he does. When work 
comes in to the laboratory, some correspondence is refer- 
red to the laboratory; I answer it to him. I don’t answer 
directly to the correspondent. 
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Exam. Ries: Would you be the one that would correspond 
on behalf of the Bureau to any inquiry that came in to the 
Bureau? 

The Wirness: Never; never. I would never correspond 
directly. Some things would go out over my signature, but 
with a covering letter from the chief inspector. 

Exam. Ries: What access do you have to the Burean’s 
files from which these two documents came, for instance? 

The Witness: Well, we have no secret. I would be per- 
mitted to examine any thing in the Burean’s files. 

Exam. Ries: In other words, you have the freedom of 
going to the files? 

The Witness: Oh, yes; I have the freedom of going 
through the files. I wouldn’t do it without telling Mr. Camp- 
bell what I wanted, probably. 

Exam. Ris: They are not files that are in your custody? 

The Witness: That is correct; they are not files that are 
in my custody. 

Exam. Ries: Well, do you in fact know whether these are 
[843] the official files of the Bureaut How do you know 
that? 

The Witness: Well, because I was given these files—— 

Mr. McDonatp: Just a minute, Mr. Examiner. I respect- 
fully object to Mr. Hollander’s attempting to help the 
witness in the form that he is now doing, in reply to a simple 
question. 

Mr. M. Horzanver: I want the record to show the file 
bears the official imprint of the Bureau ofExplosives, its 
incoming stamp, and perhaps that might help the witness 
refresh his recollection. 

Mr. McDonatp: He doesn’t need to refresh his recol- 
lection to answer that question, Mr. Examiner. It is yes or 
no, or something like that. 

Exam. Rms: I think the question was, Mr. McKenna, 
how do you know that these exhibits marked for identifica- 
tion 17 and 18, are, in fact, copies of the official files of the 
Bureau of Explosives. 


The Wrrxess: I don’t know, other than that I got these 
from the New York office in preparation of coming down 
here, at either the request or the threat of a subpoena. 

Exam. Ris: In view of this, what do you have to say, 
Mr. Hollander? 

Mr. M. Horzanver: I respectfully submit, Your Honor, 
that Dr. McKenna, the No. 3 man im this organization, 
certainly is authorized and permitted fully the power to 
bring these files down here, pursuant to my request. The 
fact that he may [844] not have been a signatory to any 
of the correspondence involved, I think, is just as im- 
material, Your Honor, as if I had subpoenaed their chief 
file clerk to come down with the file. The file clerk does not 
have to author any correspondence in order for him to be 
in a position to acknowledge the fact that he has authority 
to bring the files down. That is the only reason that Dr. 
McKenna was asked to bring these files. 

So far as the implication, again, that these could have 
been furnished through Mr. Campbell, I want the record 
to show that I was not aware of these particular letters 
until Thursday. And Mr. Campbell’s testimony was wholly 
terminated on October Ist, before the time that this cor- 
respondence was brought to my attention. 

It has also been mentioned that I expected to use Mr. 
Campbell as a witness. Yes, that is true. I had intended to, 
and was quite shocked to find out he was appearing as a 
witness for the carrier, without even having apprized me 
in the interim. 

Exam. Rivs: I am ready to rule, I think. And in making 
this ruling, I want to point out to you, Mr. McDonald, it 
seemed to me that this situation presents itself in a little 
more odd situation, because of the fact that you are one of 
the parties, for instance, that wrote the original letter, 
and you apparently are the recipient of the answer, which 
these letters marked for identification purport to be. 

I am sure you would deny the writing of the letter, or 
[845] deny the receipt of the answer if you thought that 
you did not write them or you did not receive them. 
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Mr. McDonatp: There is no question about that at all, 
Mr. Examiner. The reaction is quite right in that respect. 

Exam. Ries: We are interested, as you know, and as you 
have said, in getting to the facts here of this situation. 

I am going to admit those two letters in evidence, and 
they will show what they will show. So I now admit into 
evidence letters marked for identification Nos. 17 and 18, 
into this record. 

(Government’s Exhibits Nos. 17 and 18, Witness Me- 
Kenna, were received in evidence.) 

Mr. M. Hottanper: I have no further questions, Your 
Honor. 

Exam. Ries: You may cross-examine. 

Off the record. 

(Discussion off the record.) 

Exam. Riss: Back on the record. 


You may cross-examine now. 


Cross-EXAMINATION 
By Mr. Txomas: 

Q. Dr. McKenna, the tests that you have described that 
you made of the Napalm gel were made with samples, were 
they not? 

A. Yes, sir. 

Q. They never brought you a bomb filled with Napalm gel 
for [846] examination, did they? 

A. No, sir. 

Q. And you were not called upon to make any tests of 
the nature of the substance, as in the form as shipped; that 
is, you were not called upon to physically examine the 
bomb container, the box, and the quantity of Napalm gel or 
other filling of a bomb in the form of shipment; is that 
right? 

A. That is correct; yes, sir. 

Q. How large were these little samples, or how large 
were the samplea they brought to yout 

A. How large? I would say probably a couple of pounds. 
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Q. Did they inform you anything about the situation of 
the bomb bodies producing leaks through which vapors of 
the Napalm gel would escape? 

Mr. M. Horuaxver: This is way beyond the scope of the 
direct, Your Honor. 

Mr. Tuomas: Not at all. 

Exam. Rus: He is trying to find out exactly what he 
examined. He testified on direct about some things he 
examined in his laboratory. 

Mr. M. Hotaxver: But I respectfully submit he is going 
into an entirely different area now. 

Exam. Rus: I don’t think it is quite an entirely different 
area. I will permit him to ask the question. 

Mr. Tuosas: Do you want to hear the question again? 
[847] The Wrrness: Yes. 

(Pending question read by the reporter.) 

The Wrrsess: No, sir. 


By Mr. Tomas: 

Q. So am I right in this, then, Dr. McKenna: that they 
did not show you the article in its form as shipped, and 
they did not show you any data that they might have, or 
discuss with you any situation about leakage of the vapors 
or of the material; is that correct? 

A. That is correct; yes, sir. 

Q. They would bring up a sample of some of the material 
itself in what—a glass jar? 

A. Ina glass jar; yes, sir. 

Q. You found that on your tests to be highly inflamma- 
tory, did you not? 

A. Highly what? 

Q. Excuse me. Inflammable. 

A. I found it to be combustible; yes. 

Q. I call your attention to Exhibit No. 4—Defendant’s 
Exhibit No. 4—and to page 133 of that exhibit. Would 
you read the first paragraph, please? 

A. Read it out loud? 

Q. Yes; starting with the word “Definition.” 

A. “Definition: 
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“Incendiaries are combustible materials which are burnt 
with the intent to cause destruction of buildings, crops, 
food, [848] ammunition, or materials of military import- 
ance.” 

Q. The article that you examined was a combustible 
material, was it not? 

A. That is correct; yes, sir. 

Q. Were you informed at the time you made your tests 
as to whether the purpose of the manufacture of that article 
was to use it for burning materials and other articles? 

A. I think I was aware that it was to be used as an 
incendiary, an incendiary agent; yes, sir; 

Q. And you had no doubt about the fact that it was an 
incendiary agent? 

Mr. M. Hortanver: He has not said that. He testified 
directly to the contrary. 

Exam. Ries: He is asking him on cross-examination here 
whether it is or not. 

Mr. Tuomas: He just testified that it was an incendiary, 
Mr. Hollander, if you will listen to the answers. 

Mr. M. Hotzanver: I am fully aware of what he testi- 
fied to on direct, and I think this is an attempt, actually, to 
alter radically the essential gist of what this witness has 
testified to. 

Exam. Ris: Is that not the purpose of cross-examina- 
tion, if they can do it, Mr. Hollander? 

Mr. M. Hotianper: Certainly, it has never been—— 

Exam. Ris: I will permit him to answer the question. 
[849] You can have him on redirect now, in just a minute. 

Is there any further question? 

Mr. Tuomas: I am not sure that there is an answer to 
the last question after the ruling. 

Sxam. Rus: I think he answered the question before the 
ruling, actually. 

Mr. Tuomas: Could I hear the answer? 

Exam. Res: All right. 

(Pending question read by the reporter.) 

The Reporter: And then the objection. 
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Exam. Russ: I guess he didn’t answer it. 

You may answer it, if you know. 

The Wrrsess: The question is, did I have any doubt 
that this was an incendiary agent, that is, a component of 
an incendiary? No; I was aware that there was an in- 
cendiary agent, its purpose was to be used as 2 component 
of an incendiary device. 

By Mr. Tuomas: 

Q. And you were speaking on a portion of your direct 
testimony concerning ignition spontaneously on exposure 
to air of certain articles. There are certain articles which 
will ignite spontaneously on exposure to air, are there not? 

A. Yes, sir. 

Q. And there are other articles that will not ignite 
spontaneously on exposure to air? 

[850] A. Yes, sir. 

Q. And incendiary agent and incendiaries will include 
both types of articles, will they not, if used for the inten- 
tional purpose of burning 2 property? 

Mr. M. Hottaspee: This, too, is highly improper, Your 
Honor. He has already testified on both direct and cross- 
examination that what is involved here is a component of 
an incendiary device. Now counsel is going over the same 
ground again in the hopes of eliciting something else from 
the mouth of this witness. I submit it is highly objection- 
able. 

Exam. Ries: Overruled. 

The Wrrsess: Could I have the question? 

(Pending question read by the reporter.) 

Mr. M. Hortasver: I don’t understand the question. I 
don’t know whether the witness does. 

Exam. Rus: Overruled, Mr. Hollander. 

If he witness understands it, I am going to let him 
answer. 

Do you understand the question? 

The Wirsess: Yes, I think I do. 

Exam. Rus: All right. 
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The Wrrness: The answer to the question is, of course, 
yes, that both types of materials could be incendiaries. The 
fact that a material ignites spontaneously in air does not 
necessarily classify it either as or as not an incendiary. 


[851] By Mr. Txomas: 

Q. Now, Dr. McKenna, speaking of a bomb in the form 
in which it is finally dropped from an airplane, are you 
familiar with the fact that most or all bombs have fuses 
on them at that point? 

Mr. M. Hottanver: This, too, Your Honor, is beyond the 
direct. I cannot see what relevance this has to any of his 
direct testimony. 

Mr. Tuomas: He has testified in response to questions 
about components, and this question is along that line. 

Exam. Ries: When he talked about components, he was 
talking about this Naplam gel as a component of the in- 
cendiary bomb, possibly, but I will have to see how you 
connect this up. It is hard for me to see how you are con- 
necting this question up with direct examination. 

I will let you ask him this question, and see where you 
are going. 

By Mr. Tuomas: 

Q. Do you want the question read, then? 

A. Yes, I would like to hear it. 

(Pending question read by the reporter.) 

The Wrrnzss: No; you are speaking of bombs in general, 
or incendiary bombs? 


By Mr. THomas: 
Q. Both incendiary bombs and other types of bombs. 
A. Am I familiar with the fact that a bomb, on its being 
used in operation, would have some sort of a fuse on it? 
[852] Q. Yes. 
A. Yes, Iam. 


Q. And are you also familiar with the fact that the fuse 
is frequently, or usually, not shipped in railroad transpor- 
tation attached to the bomb? 
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A. I know that the Interstate Commerce Commission 
regulations have provisions for just that condition, situa- 
tion ; yes. 

Q. When you say they have provisions for that, do you 
mean that they have provisions prohibiting the shipping 
of the fuse with the bomb, or just what do you mean by that? 

A. We have provisions,—they have provisions for per- 
mitting it under certain conditions, and prohibiting it un- 
der other conditions. 

Q. And you are familiar with the fact that the compo- 
nents of the final article dropped from the airplane are 
frequently shipped, then, in separate form, on the railroads, 
the filled bomb on the one hand, and the fuse on the other? 

A. Yes, sir. 

Mr. Tuomas: That is all. 

Exam. Rus: Is there any further cross-examination? 

Mr. R. Hottaxper: Yes. 

By Mr. R. Hottanver: 

Q. Dr. McKenna, you spoke of four tests which you gave 
to the Napalm gel, with which you were furnished. 

Mr. M. Horzraxpexr: Five. 

Mr. R. Hottanver. Five. 

[853] By Mr. R. Hottanper: 

Q. And I understood one of the tests was to put this Na- 
palm in some sort of an oven under heat; is that correct? 

A. Yes. 

Q. Can you tell me how much of this Napalm gel went into 
the oven, when yon tested it? 

A. As I recall, about, I’ll say about, a pint in a quart 
jar. The jar would be about half filled, so it would be 
about a pint, in terms of volume of the container, the test 
container. 

Q. How long was it in the oven before you turned on the 
heat? 

A. Well, the oven is runningall the time, so you don’t 
turn on the heat. It is put in a warm oven. 

Q. Was that one of the tests that you gave to this Napalm 
gel, too, as you put it, I believe, to simulate transportation? 

A. Yes. 
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Mr. R Hotzanver: Thank you. 

Exam. Rus: Is there any redirect, Mr. Hollander? 

Mr. M. Houzanver: Yes; I have a few questions, if Your 
Honor please. 


REDIRECT EXAMINATION. 
By Mr. M. Hottanver: 

Q. Dr. McKenna, if you had been shown the article to 
ship as a steel bomb body M-47 container, which was filled 
with this Napalm gel, or thickened gasoline, would your 
conclusions as to the relative safety from a transportation 
hazard point of view be any different than it was when you 
[854] examined just the plain Napalm gel? 

Mr. McDonatp: Objection, Mr. Examiner. I respectfully 
submit that the witness has already indicated that he saw 
and tested only a two-pound sampling of this stuff, rela- 
tively open, as I understand it, and if that is correct I 
respectfully submit that it is not proper to ask him on 
redirect examination if his opinion would change if this 
had been shipped in the form which he never considered, 
was never explained to him, which he never had a chance to 
test, or anything else. 

In that respect, and with all due deference to the fact 
that Dr. McKenna is one of our own experts, that would call 
for a conclusion that I respectfully submit is not a proper 
one to be asked for or permitted to be given. 

Mr. Tuomas: The witness is being asked in that, Mr. 
Examiner, for his testimony as to what would be the re- 
sults of an investigation that he says he has not made. 

Mr. McDonatp: That is right. 

Exam. Ries: I don’t think it is quite that, necessarily, 
and I think that Mr. McKenna has demonstrated that these 
tests—this is along the line of the test that he made, and I 
think that he should be able to state what he can as to what 
that result was or would have been. 

I will let him answer the question, if he can. 

Do you know what it was, nowt 

The Wrrness: Yes, I think I know what it was. But I 


680 


[855] don’t think I can answer that question. It is a little 
difficult in a minute or two to try and picture a situation 
and draw a conclusion from it. I don’t think that would 
— 

Exam. Ris: You can’t answer the question, then? 

The Wrrvess: I don’t think that is a good, professional 
practice, to attempt that, if I understand your question. 


By Mr. M. Hotianpver: 

Q. Let me try to simplify it, if I may, Doctor. 

You have testified that the Napalm gel by itself was not 
sufficiently dangerous to warrant application of the Inter- 
state Commerce Commission’s regulations to it—— 

Mr. Tuomas: No, he did not testify to that at all, Mr. 
Hollander. He testified that he made tests on it and that it 
did not fall within the definitions of the Interstate Com- 
merce Commission regulations. 


By Mr. M. Hotuanper: 

Q. Would yon tell us why you concluded that it did not 
fall within the definitions of the Interstate Commerce Com- 
mission regulations? 

A. Well, the Interstate Commerce Commission definitions 
which define the various classes of goods that are subject 
to the regulations are fairly specific, and certain tests are 
applied to determine whether or not a material falls within 
any of these classes. 

Any of the tests that I have applied to this would not, 
the test results would not, indicate that it fell within any of 
[856] the classes that are under the scope of the Interstate 
Commerce Commission regulations. 

Q. You testified, too, I believe, that you were a transpor- 
tation hazard expert. 

Exam. Rus: He testified what? 

Mr. M. Hottanpzz: That he was a transportation hazard 
expert. 

Mr. Tuomas: Not in quite those words. 


By Mr. M. Hottanxver: 
Q. Did you so testify? 
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Exam. Rus: I think you asked him that question origin- 
ally, and I wondered why you asked such a question, and 
he said, ‘‘Well, I work in that field.”? I think that was his 
answer. 

Mr. M. Horxanper: I think his answer was, yes, Your 
Honor. If not, I will ask him whether he has so testified in 
other litigation. 


By Mr. M. Hotpanver: 

Q. And what would your answer be to that, Dr. Mec- 
Kenna? Did you ever testify in any other litigation that 
you were a transportation hazard expert? 

Mr. Tuomas: If you recall. 

The Wrrnzss: I probably have. 


By Mr. M. HotLanvee: 

Q. You have testified to that effect? 

A. I would think so; yes. 

Q. There is no reason—I certainly want to make this 
question plain, but there is no reason for you to believe, Dr. 
McKenna, that you are less of a transportation hazard ex- 
pert today than [857] you were when you testified in other 
litigation? 

A. No. 

Q. You are still a transportation hazard expert? 

Exam. Riss: Mr. Hollander, don’t you understand that 
it makes it kind of tough for this wtness to say he is the 
so-called expert you are trying to make him out to be. 
I would assume you put him on the stand assuming that 
he is that expert. 


By Mr. M. HotianpEr: 


Q. Dr. McKenna, would you say that all of your conclu- 
gions as to whether or not an item is or is not subject to 
the Interstate Commerce Commission’s regulations is pre- 
dicated on the need for determining whether the item itself 
is sufficiently dangerous from a transport point of view to 
warrant its inclusion in those regulations? 
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Mr. Tuomas: Could I hear that question again? 

(The pending question was read by the reporter.) 

Mr. McDonatp: Mr. Examiner, I am going to object to 
that question on two grounds: No. 1, if I recall correctly, 
we have, for all practical purposes, stipulated practically 
at the outset of these proceedings that the particular com- 
modity in these particular shipments was not in fact cov- 
ered by the regulations. It is out of it. 

All the witness has said, in effect, is what he did, in fact, 
was to determine whether or not this commodity, in fact, 
technically, came within the meaning of the regulations. 
He did not say anything at all about his opinion with res- 
pect to anything [858] like that. On the contrary, he has 
said that that would not be controlling, that would be some- 
thing that Mr. Campbell would, in effect, have the responsi- 
bility for, and Mr. Campbell has said, in effect, that he 
alone would not have that responsibility; he has to go 
beyond that. 

So we are probing awfully deep and far afield to try to 
get this fellow to give an opinion that evenutally, that an 
examination of a pound or two of Napalm gel, open, in a 
can or in a bottle, or something like that, in his opinion 
would or would not be something or other else from a 
hazards standpoint when shipped in a bomb shell in actual 
rail transportation, despite the fact that he has already 
said it would not be professional for him to undertake to 
express some opinion. 

I think it is so obvious that it is trying to get in the 
back door—We should not have to wait all morning to 
come to that end result. 

Exam. Ries: I am going to sustain the objection. 


By Mr. M. Hotranper: 

Q. Dr. McKenna, Exhibit No. 18, dated March 24, 1958, 
already admitted into evidence, is a copy of the letter ad- 
verted to earlier today, from your chief inspector to Mr. 
McDonald, counsel for the carriers. 

Mr. McDowatp: One of the counsel for the carriers, to 
be properly respectful of my associates. 
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By Mr. M. Hottanper: 

Q. Would you, Dr. McKenna, read the next to the last 
paragraph of that letter? 

[859] Mr. McDonatp: Objection, Mr. Examiner, unless 
there is a purpose shown. 

Exam. Ries: Nor, Mr.—— 

Mr. M. Hottanver: The purpose will be obvious after he 
has had a chance to read this. 

Exam. Ries: Doesn’t the exhibit speak for itself? It is 
in evidence. 

Mr. M. Hottanver: If Your Honor please, one of the 
most important parts of this case is to establish, in part 
through Dr. McKenna’s testimony and in part through this 
documentary evidence, the reason certain materials are in- 
cluded and the reason certain other materials, such as 
Napalm gel, are excluded from the scope of the Interstate 
Commerce Commission’s regulations. 

Exam. Ris: Well, he did not write this letter. 


Mr. M. Hottanver: I am going to ask him if he agrees 
with it, though, Your Honor. 

Mr. McDonatp: I am going to object to that, Mr. Ex- 
aminer. It is wholly irrelevant whether he does or not. 

Exam. Rims: Mr. Hollander, can’t you ask him about 
those two items without the necessity of reading this? 
This is in evidence. 


Mr. M. Hotranper: Yes, Your Honor; I would like very 
much to have you—— 

Exam. Ris: Well, go ahead and do it. It will be 
[860] quicker to do it your way. 

Mr. M. Hortanper: And let him tell us, as the chief 
chemist, whether he agrees or disagrees. 

Mr. Tuomas: I have a further objection to this course. 
His questions, he states, are intended to be directed to the 
reasons why Dr. McKenna, who is here before you, made 
the conclusion that he did that these were not under the 
Interstate Commerce Commission regulations. 
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you [S63] expressed any opinion, had it been called to 
your attention that the Chemical Warfare Service, by a 
directive, had informed its personnel that the use of a 
‘‘Dangerous’”’ placard on the carload shipments of the 
articles which we are considering in this case is considered 
essential for the protection of the cargo? 

Mr. M. Hortanper: These questions, Your Honor, go 
way beyond the direct. 

Exam. Ries: I don’t see how that is bearing on any direct 
examination that he has made, Mr. Thomas, as to whether 
he was informed of that or not. That had nothing to do 
with what he says he has done. He made the tests of this. 

I am going to sustain the objection. 

Is there any further cross-examination? 

Mr. McDonaxp: I have none. 

Exam. Ries: Do you have any farther redirect, Mr. 
Hollander? 

Mr. M. Hottaxver: No, Your Honor. 

Exam. Rres: These exhibits Nos. 17 and 18 have been re- 
ceived. 

You are excused, Mr. McKenna. Thank you. 

(Witness excused.) 

Mr. M. Hottasper: Dr. McKenna, may I have those two 
top letters for the purposes of photostating? 

Mr. McKexwa: Well, I don’t know. 

[864] Is this off the record here? 

Exam. Ris: Off the record. 

(Discussion off the record.) 

Exam. Ries: Back on the record. 

I understand that Mr. Knox is very anxious to testify 
here and get out of the city. I would like to have Mr. Knox, 
who would be brought out of turn here as far as the Gov- 
ernment is concerned, testify briefly, and I would like to 
have this made brief. I don’t see that there is any question 
of a lot of interruption here. 

Mr. McDonaxp: We certainly think it ought to be very 
brief. 

Exam. Ries: So you bring Mr. Knox on. 
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Atvix Sumner Knox was sworn and testified as follows: 


DImEcT EXAMINATION. 
By Mr. McDonatp: 

Q. Mr. Knox, would you state for the record, please, your 
full name, address, and business occupation? 

A. Alvin Sumner Knox, Searsport, Maine; Terminal 
Agent, Bangor & Aroostook Railroad. 

Q. As Terminal Agent, are you in charge of all operation 
of the Bangor & Aroostook in the Searsport area, Mr. 
Knox? 

A. In the Searsport district; yes, sir. 

Q. Was your position substantially the same in 1944? 
And if not, would you tell us what variation there was? 
[865] A. Substantially the same as it is today. 

Q. Could you speak a little bit louder? I see the Ex- 
aminer is having some trouble hearing you, and we want 
Mr. Hollander to hear your answers, too. 

A. Substantially the same as it is today. 

Q. Mr. Knox, did theBangor & Aroostook handle a sub- 
stantial volume of munitions and explosives, generally, 
through Searsport, and incenidary bombs in particular? 

A. They did. 

Q. Would you have any idea as to the approximate vol- 
ume of ammunition generally handled by you during the 
war years? 

A. As I recall, we handled somewhere in the neighbor- 
hood of 20,000 cars of explosives. 

Exam. Rms: What period of time was that, now, Mr. 
Knox? 

The Witness: 1944 through 1946; approximately two 
years. 

Exam. Riss: Very well. 

By Mr. McDonatp: 

Q. Do you know approximately what the volume was of 
incendiary bombs handled through Searsport? 

A. In the neighborhood of 13,000 cars. 
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Q. 13,0002 

A. 1300 cars, I should have said. 
Exam. Ries: 1300? 

The Wrrxsss: 1300 cars. 


By Mr. McDonap: 

Q. And do you recall the particular period during which 
the 1300 cars were handled? 

[S66] A. The first two years, 1944 and 1945; I think both 
those years. 

Q. Mr. Knox, would you tell us whether or not any of the 
incendiary bombs were found to be defective when the cars 
arrived at Searsport? 

A. I believe there were some defective ones, as I recol- 
lect. I wouldn’t be certain of that, but I feel quite sure, as 
I recollect today, that there were some defective bombs. 

Q. Can you tell us the basis for your recollection, and 
at the same time, if you can, tell us, generally speaking, 
what disposition, if any, was made of those defective 
bombs? 

A. Well, of course, our information all came through 
the Army officials. 

Q. Army officials? 

A. That is right, insofar as defective bombs are con- 
cerned. 

Q. I’m sorry, I couldn’t hear that. 

A. Insofar as defective bombs were concerned. 

And, as far as the amount of them were concerned, I 
would not be able to venture a guess. I know there were 
some, but I couldn’t say how many. 

Q. Did you have to make any reports in cases of that 
kind, Mr. Knox? 

A. Oh, yes, sir. We made a damage report of them. 

Q. What kind of report? 

A. Damage report. 

Q. Do you recall whether or not you made any damage 
reports [867] with respect to these particular bombs, this 
type of bomb? 

A. We did; yes, sir. 
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Q. Mr. Knox, do I understand that, generally speaking, 
the operation at Searsport was conducted in close coopera- 
tion, or under the close supervision of Army personnel? Is 
that correct? 

A. That is correct; yes, sir. 

Q. Did you or the operating personnel at Searsport, Mr. 
Knox, have any knowledge of the particular type of con- 
tents of these 20,000 cars of munitions, generally, or the 
1300-odd cars of incendiary bombs? Would any informa- 
tion like that, for example, appear on the switch lists? 

A. On the switch list furnished to my crews? 

Q. Yes, sir. 

A. No, sir. 

Q. You are sure that that is the fact, that none of that 
information was shown on the switch lists? That is cor- 
rect, isn’t it, Mr. Knox. 

A. No. That is correct. 

Q. If the word “bomb” appeared on any waybill, for ex- 
ample, or any documents that came to your notice, would 
that have any particular meaning to you, Mr. Knox? 

A. Yes, sir. 

Q. What would it mean to you, sir? 

A. It would mean that it was to be handled with the 
greatest of care. 

[868] Q. Would that be true, regardless of the particular 
type of bomb that might be in a particular car? 

A. It certainly would; yes, sir. 

Mr. M. Houuanver: I think we are getting way beyond 
the limited purpose for which I understand Mr. Knox was 
called here. 

Exam. Ris: What was his limited purpose to bet 

Mr. M. Hotzanver: I think it was, as I recall it, with 
Your Honor’s permission, he was going to be permitted 
to testify with respect to the existence or absence of defects 
in certain shipments going to Searsport. In other words, 
he was to supplement, if he could, in that regard testimony 
by Mr. Miller, who purportedly relied on Mr. Knox’s repre- 
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Exam. Riss: All right. 

Is there any reason, Mr. Hollander, as long as he was 
the Terminal Agent at Searsport, which is, as I under- 
stand it, one of the ports of embarkation, why he cannot 
testify as to what his knowledge was as to what they did 
up there? 

Mr. M. Hottaxper: Well,—— 

Exam. Ries: We have not circumscribed his testimony in 
any way. 

Mr. M. Horzaxner: I thought that the carriers’ case-in- 
chief had been put in completely. But if, with Your Honor’s 
permission, they are reopening it in part, introducing ad- 
ditional evidence, that is Your Honor’s prerogative. 

Mr. McDoxatp: Mr. Examiner,—— 

[869] Exam. Ries: Of course, he has a certain point there, 
I must admit. 

Mr. McDoxaup: Yes, he has a point there. It was closed, 
except that we reserved the right to produce Mr. Knox and 
develop Mr. Knox’s testimony. That was the situation, 


and there was no limitation on the area of his testimony. 
Exam. Ris: No, we did not limit it. But there is a 

certain amount of substance to what he says, in that Mr. 

Knox was to come to talk about these defective bombs. 


Mr. McDowaup: Mr. Examiner, though, I remained—— 

Exam. Ries: I am going to permit you to continue, not 
too far, but 

Mr. McDoxatp: We are practically finished. 

Exam. Ries: I thought you were. 

Mr. McDownatp: Could the reporter find, with your in- 
dulgence and hers, Mr. Examiner, the last question and 
answer, and read them? 

Exam. Ries: Yes. 

(The last three questions and answers were read by 
the reporter as follows: 

“Q. If the word ‘bomb’ appeared on any waybill, for 
example, or any documents that came to your notice, 
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would that have any particular meaning to you, Mr. 
Knox? 
‘*A. Yes, sir. 

“<Q. What would it mean to you, sir? 

[870] ‘‘A. It would mean that it was to be handled with 
the greatest of care. 
“<Q, Would that be true, regardless of the particular 
type of bomb that might be in a particular car? 
“A, It certainly would; yes, sir.””) 


By Mr. McDonatp: 

Q. Mr. Knox, where, generally, would these cars of ex- 
plosives or incendiary bombs be held by the Bangor & 
Aroostook in the Searsport area? 

A. Well, a certain amount of them would be in the Sears- 
port Yard, and a certain amount of them in what we call 
the Cape Jellison area. 

Q. And where would the second Yard be with relation 
to the Searsport Yard? 

A. Aboutfive miles distant. 

Q. And by ‘‘five miles distant,’’ would you mean, T as- 
sume, inland; is that correct? 

A. Yes. 

Q. Why were they kept at the inland point, Mr. Knoxt 

A. Why were they? 

Q. Yes, sir. 

A. For various reasons. The first reason, we were limited 
to the number of cars we could carry up Searsport Yard. 
It started out, I believe, at 20. 

Q. Sirt 

A. We started out with a limit of 20 cars in the Yard 
when [871] they first started operations, and gradually 
built up. 

Q. Was the restriction of 20 in the Searsport Yard 
primarily a Bangor & Aroostook restriction, or was that 
one imposed by the Government. 

A. No; the Government. 
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Q. What is the total Yard capacity at Searsport? Or 
rather, let me ask you this: What was the total Yard capac- 
ity of the Searsport Yard in 1944? 

A. Onur receiving Yard could handle about 300 cars. 

Q. What happened to the defective bombs as they were 
discovered, Mr. Knox? What handling or disposition was 
made of them? 

A. They were ordinarily taken from a car at the time the 
car was delivered alongside of the boat, and put into a 
warehouse, rather than into the boat, and accumulated. 

Q. Would you know what happened to them after they 
were placed in the warehouse, what eventually happened to 
them? Would you know that? 

A. To the best of my recollection, they were held until 
they got a carload, and they were shipped back to the dif- 
ferent arsenals. 

Q. Sirt 

A. They were to return to the arsenals. I couldn’t say 
what point; I can’t remember. 

Q. Do you have any present recollection of how many 
carloads were to be returned in that fashion? 

[872] A. lam afraid not, sir. 

Q. How would these cars of ammunition or incendiary 
bombs be called up for unloading?—Excuse me. Let me 
ask you this first, perhaps: 

Would the Army tell you what particular cars they 
wanted, and when, and so forth? 

A. The Army gives those instructions to the stevedore 
company which, in turn, give them to us. 

Q. And is that the basis or the manner in which they 
would be placed for unloading, I think you said, alongside 
the vessels? 

A. That is correct. 

Q. Was there any real distinction that you can recall, 
Mr. Knox, in the manner in which shipments of incendiary 
bombs were handled as compared with the handling given 
to any and all other types of ammunition or explosives? 

A. Incendiary bombs in the Searsport Yard were han- 
dled exactly as other explosives or arms, no different. 
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Mr. McDowarp: That is all I have, Mr. Examiner. The 
witness is available for cross-examination. 
Exam. Ries: You may cross-examine. 


Cross-EXAMINATION. 
By Mr. M. HotLanver: 

Q. Mr. Knox, are you familiar with the fact that an 
explosive bomb shipment must carry an “Explosive” plac- 
ard, as distinguished from a “Dangerous” placard? 

A. Iam. 

[873] Q. Are you aware of the fact that shipments mov- 
ing under ‘‘Dangerous’’ lacards are handled differently 
than shipments moving under “Explosive” placards? 

A. They may be, in general, handled differently, yes, 
but the handling that they received in Searsport Yard was 
exactly as we would handle an explosive bomb. 

Q. If you received a shipment of empty aerial bombs 
at Searsport, would you have handled them as if an “Ex- 
plosive” placard had been attached to the car? 

Mr. McDonatp: Could I heard that again? I am sorry. 
I did not hear the first part of it. 

(Pending question read by the reporter.) 

Mr. McDonatp: I am going to object to that, Mr. Ex- 
aminer. If he wants to ask the witness if he had, if he 
would handle a car of empty bombs in a car that was pla- 
carded as explosive or dangerous, if he would handle them 
in that fashion, I wouldn’t object to the question. But the 
witness has already testified that they do not know what 
they are handling; all they know is that they have a card 
that is placarded “Explosive” or “Dangerous,” and a switch 
list identifying it by car number, and so on, and they 
follow the instructions—followed, past tense—the instruc- 
tions of the Army as to what they should do. 

That is a highly improper question to ask the witness, 
or permit him to answer. 

[874] Mr. M. Hottanper: Mr. Examiner, this man testi- 
fied very directly on direct, in crystal clear language, that 
if the word “bomb” appeared on a waybill or switch bill 
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or other document, he would in effect have treated it like 
an explosive. 

Mr. McDoxatp: Well,— 

Mr. M. Hortanper: I am asking him simply if the words 
were “empty aerial bomb,” whether he would have accorded 
them the same treatment. I cannot think of a more proper 
question to phrase on eross-examination. 

Mr. McDonap: He didn’t say —— 

Exam. Ris: Now, just a moment. We are getting all 
involved again here in these words. 

Mr. Knox, did you see the bill of ladings? Would they 
come to you at all? 

The Wrrxess: I have seldom gotten the bill of ladings, 
until weeks or perhaps months after the stuff is delivered. 

Exam. Ris: And did I understand you to say that the 
description did not appear on the switch lists, the descrip- 
tion of what was in the car? 

The Wrrvess: No, not on the switch list we furnished our 
switching crews; no. 

Exam. Rus: It doesn’t appear? 

The Wrrsess: No. 

Mr. M. Hortasper: But they have the waybill. 

Exam. Ries: How would you know? Would you know 
from the [875] waybill as to what was in the car? 

The Wrrness: Oh, yes. 

Exam. Ries: And you would say that? 

The Wrrness: Oh, yes. 

Exam. Ries: Now, on the basis of that, can you answer 
this question that Mr. Hollander wants to ask about these 
aerial bombs? 

You go ahead and ask that question. I am going to per- 
mit him to answer that question, if he can. 

Mr. McDonatp: Mr. Examiner, I think, again, in fair- 
ness,—and I don’t want this in the form of an objection— 
but I think it is clear from prior testimony that there is 
a real distinction between the waybill and the switch list 
handling. The witness would see the waybill, but the erews 
operate by the switch list, and they wouldn’t see the way- 
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bill. I think that is an important distinction and should be 
properly brought out. 

Mr. Houranpze: I don’t care who sees what. All I want 
to know—— 

Exam. Ris: It makes a difference who sees what, I sup- 
pose, Mr. Hollander, if the crew was doing the work. 

Mr. M. Hotranpver: Well, I am asking him about knowl- 
edge coming to him through a waybill, some document he 
himself admits he sees. I am asking him if that shows that 
what is involved are empty aerial bombs, whether or not 
he would treat that shipment as if an “Explosive” placard 
were affixed. 

[876] Exam. Ris: As far as what we would do with it? 

Mr. M. Hotzanver: Yes, Your Honor. 

Exam. Rrs: Or are you talking about the crew now? 

Mr. M. Hotuanver: I am talking about what he would 
do, or instruct his crew to do. 

Exam. Ries: All right. 

Mr. McDonatp: Mr. Examiner, might I ask that the ques- 
tion be amended to be properly represented to show whether 
or not this imaginary waybill now that this witness is 
going to see was or was not placarded, in addition to say- 
ing that it is an empty bomb. 

Exam. Riss: I will overrule that. He can ask him what 
he would do if that waybill showed the car contained empty 
aerial bombs. 

Will you answer that, Mr. Knox 

The Wrrness: If the waybill carried an ‘‘Explosive”’ 
placard on it or a “Dangerous” placard, it would be handled 
just the same as it would if it had been loaded. If there 
is no placard on the waybill, no placard on the car, we 
handle it as ordinary freight. 


By Mr. M. Hotianper: 
Q. If there had been no placard attached? 
A. That is right. 


Q. Your testimony, I believe, on direct was that while 
you could not be certain about the defective shipments, 
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it is your present recollection that there were some? 
[Siz] A. As I recollect, there were; yes. 

Q. Does your present recollection extend to the point 
where you are able to tell us whether there was one or a 
hundred or a thousand? 

A. Tam afraid not, sir. 

Q. Can you not even tell us whether instances of defec- 
tive shipments coming for attention, coming to you for 
attention, numbered in the vicinity of one to five rather 
than a thousand to five thousand? 

A. I could tell you that; certainly. 

Q. What is your answer to that question? 

A. We never run into any lots of a thousand or five 
thousand in one bunch. 

Q. Did you, during your entire career during the war, 
ran into as many as five shipments? 

Mr. McDoxatp: You mean five bombs, now? 

Mr. M. Hortasper: Five shipments involving defective, 
quote “bombs or incendiaries”? 

By Mr. M. Hottasper: 

Q. In other words, were there as many as five shipments 
during your entire career in World War II? 

A. I would say there were more; yes. 

Q. There were more than ten, were there? 

A. If you are trying to pin me down from fourteen years 
ago, I can’t remember so good. 

Q. I am trying to pin you down, Mr. Witness, as to 
whether or [878] not the numbers ran as high as ten or as 
high as one hundred or as high as five thousand. 

A. Icouldn’t say. They didn’t run as high as a thousand, 
and didn’t run as high as five thousand. 

Q. Did it run as high as ten? 

A. I would say it ran over ten; yes. 

Q. Over twenty? 

A. I don’t know. 

Q. You are fairly confident it ran over ten? 

A. Quite; yes, sir. 

Q. But you are not sure that it exceeded twenty? 

A. I don’t know. 
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Q. Would you have any idea at all as to these shipments, 
presumably between ten and twenty, as to exactly what the 
contents of any of these shipments were? 

A. Are you talking about Napalm bombs? 

Q. I am trying to find out whether or not that is what 
you are talking about. 

A. Certainly I am; yes, sir. 

Q. You are talking about ten to twenty instances of ship- 
ments containing defective bomb body cases filled with 
Napalm gel; is that right? 

A. To the best of my recollection, yes. 

Q. To the best of your recollection, were there any defec- 
tive shipments reported to you containing bomb body cases 
filled [879] with any material other than Napalm gel? 

A. I don’t recall any; no. 

Q. The only bomb body case shipments you can recall 
involving defects are those bomb bodies filled with Napalm 
gel; is that right? 

A. As far as I can remember, yes. 

Q. Do you remember speaking about the subject with 
Mr. Kenneth Miller? 

Mr. McDonaxp: Objection, Mr. Examiner. That is not 
part of the direct testimony. It is going beyond the scope. 

Mr. M. Hottanver: This, Your Honor, is highly impor- 
tant. This man was put on for no other purpose than to 
supplement Mr. Miller’s testimony. That is the only reason 
he was called here today. If they had not called him for 
that purpose, I would have called him. That was the under- 
standing. 

I certainly think we are entitled to know whether or not 
what Mr. Miller was telling us last week is the truth, and 
this is the one way we are going to find out. 

Mr. McDonatp: Mr. Examiner, — 

Exam. Russ: As far as this witness is concerned, he has 
testified as to his actual being there. Mr. Miller was testi- 
fying as to a conference he was in, and you objected to any 
testimony from Mr. Miller, so they brought this man down. 

Mr. M. Hotranver: Mr. Miller also testified in the open 
proceedings here that the source for his information with 
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respect [SSO] to his statement in the testimony that there 
were defective —— 

Exam. Ries: Why are you objecting to the question as to 
whether or not he ever spoke to Mr. Miller? 

Mr. McDonaup: Mr. Examiner, as a matter of fact, I 
guess, I have none, with an important observation —— 

Exam. Ries: All right, then. 

Mr. McDonatp: I want to make this statement, if I may, 
for the record. 

You will recall, Mr. Examiner, that you were surprised 
that Mr. Miller was not permitted to take the stand again 
and offer a simple statement of correction, and we had 
objections from counsel that we thought, under the circum- 
stances, we would call him down. We have done so. If 
he had wanted to probe that any further, Miller was here. 

More important, the only thing that would have been 
said in correction was that he discovered on reconsider- 
ation — 

Mr. M. Hottasver: This is very unfair, Your Honor. He 
is putting words into the mouth of this witness. 

Exam. Ries: I want this to cease right now, both of you. 
Just settle down. 

I will overrule the objection, and permit him to answer 
the question. 

Mr. M. Hottaxpee: Would you please read the question? 

Exam. Ries: The question is whether or not he spoke to 
Mr. Miller. 

[881] The Wrrsess: You mean personally, or——? 

Mr. M. Hottanper: Yes, sir; personally. 

The Wirwess: No, I did not. 


By Mr. M. Hotianver: 
Q. Did you ever attend any of the three conferences 
scheduled within the last few months— 
Mr.McDowatp: Objection, Mr. Examiner. 
Exam. Ries: Well, are you going to describe the con- 
ferences, the date, or something? 
Mr. M. Hotiayver: Yes. 
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Your Honor, these are the conferences at which Mr. 
Miller said he got this testimony. 

Mr. McDonatp: Mr. Examiner,—— 

Exam. Ries: Of course, Mr. Hollander, you understand 
you are going beyond the direct examination of this wit- 
ness. He has not testified about any conferences with Mr. 
Miller. That was never brought up in this examination 
of this witness. 

Mr. M. Hotuanper: I respectfully have to insist, Your 
Honor, that you permit him— 

Exam. Ries: I am not going to permit you—You asked 
him whether or not he talked to Mr. Miller. I permitted 
that question to be answered. But if you are going into 
testimony beyond the direct, on cross-examination, going 
beyond his direct examination, I am not going to permit 
that. 

Mr. M. Horzanper: Well, I have no further questions 
of this witness, then, Your Honor. 

[882] Exam. Ries: All right. 

Is there any redirect? 


REDIRECT EXAMINATION 
By Mr. McDonatp: 

Q. Did you ever discuss with Mr. Miller— 

Exam. Rims: That question has just been asked. You 
say, did he ever? That is what you said? 

Mr. McDonatp: Yes; talk with Mr. Miller— 

Mr. M. Hotianper: Your Honor, I was asking him spe- 
cifically about this, and I think this redirect should be 
similarly circumscribed. 

Mr. McDonatp: I think the word “personally” confused 
the witness. 

Mr. M. Hottanper: That was the witness’ own language, 
not mine, so it could not possibly have confused him. 

Mr. McDonatp: You said, “Have you ever personally 
talked with Mr. Miller?”, and that word “personally” con- 
fused him. 

Mr. M. Hottanver: With Your Honor’s permission, I 
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would like the reporter to read back the question I asked 
the witness. 

Exam. Ress: Can you find the question? 

(The record was read by the reporter, as follows: 

“Mr. M. Horttaxner: Would you please read the ques- 
tion? 

“Exam. Ries: The question is whether or not he spoke 
to Mr. Miller. 

“The Wirxess: You mean personally, or—? 

“Mr. M. Horraxper: Yes, sir; personally. 

[SS3] “The Wrrvess: No, I did not.”) 

Mr. McDoxatp: Mr. Examiner, to shorten this up, we 
have no more questions. We will stand on the record as 
it is. 

Exam. Rus: All right. 

Do you have anything further, Mr. Hollander? 

Mr. M. Hortaxnee: No, sir. 

Exam. Rus: All right. 

You are excused, then, Mr. Knox. Thank you very much. 

(Witness excused.) 


Exam. Ris: We are going to stand adjourned now 
until 2:00 o’clock. 

(At 12:30 pm, a recess was taken until 2:00 p.m, of 
the same day.) 


Arrernoon Session 
2:00 p.m. 

Exam. Rs: The hearing will come to order. 

Mr. Tuomas: Mr. Examiner, at the noon recess we ex- 
amined the file that Dr. McKenna had with him this morn- 
ing, and there are two letters in that file, in addition to 
the two which were identified earlier which we think should 
be offered also. 

Dr. McKenna wants very much to get back to New York. 
With the shortage of time, we would like to recall Dr. 
McKenna for the sole purpose of the identification and 
offer of those two letters. 

[884] Mr. M. Hortaxpze: Mr. Examiner, if he is going 
to be called for other letters in addition to those two which 
came in during the course of his direct testimony, I am 
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going to ask permission to include at least one other memo- 
randum which is in that file, in the evidence. 

Mr. Tuomas: That is all right. I was just speaking 
about our own purposes. 

Exam. Rus: As I understand it, you would like to put 
Mr. McKenna on the stand now, to have him introduce 
two additional letters. 

Mr. Tuomas: Yes; from the file that he had. 

Exam. Ries: And as I understand it, if they are just 
talking about these two additional letters, you have no ob- 
jection to that? 

Mr. M. Horzanper: I have no objection to that, but, as 
I say, Your Honor, I want to introduce at least one other 
letter from that file, and I shall have to review the rest 
of the file, of course, to determine whether or not the two 
additional letters Mr. Thomas proposes to introduce are 
in any way modified or qualified by any of the other ma- 
terial in the Bureau of Explosives’ file. I cannot see just 
taking two letters out of context without our examination of 
the file. 

Mr. McDonatp: That was our trouble. 

Mr. Tomas: These are from the file that he had. 

Exam. Rus: I understand. These two letters now might 
be [885] out of context. I don’t know. 

Mr. M. Hottanver: Well, they related to a specific sub- 
ject matter which was gone into in both the testimony of 
Mr. Campbell and the statements made by Mr. McDonald. 
That was the only purpose for our introduction of those 
two letters. 

Exam. Rms: You may call Dr. McKenna back to the 
stand. 


Wruuusm Grorcz McKenna was recalled to the stand 
and, having been previously duly sworn, was examined and 
testified as follows: 


Direct EXAMINATION 
By Mr. THomas: 
Q. You have already been sworn, Dr. McKenna. 
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You are the same Dr. McKenna who testified this morn- 
ing? 

A. Yes. 

Q. Do you have with you the same file you had with you 
this morning? 

A. Yes, sir. (Witness produces file.) 

Mr. M. Hotzanver: Mr. Examiner, does the record show 
now that Dr. McKenna has been recalled as a witness for 
the carriers? Is that your understanding? 

Exam. Rus: Well, the record shows that he has been 
recalled. I don’t know whether he is called—— 

Mr. Tuomas: It does not matter. Whatever he says, I 
am sure he will tell the truth. 

Exam. Ris: Do you want the record to show that he 
has been recalled at the request of the carriers? 

[886] Mr. M. Hottanner: Yes, Your Honor. 

Exam. Ris: All right. The record will so show. 

Mr. Txomas: I ask to have identified as the next num- 
ber— 

Exam. Ris: It will be 19. 

Mr. Txomas.—No. 19, the letter in this file which Dr. 
McKenna has just handed to me, dated 8 October 1954, from 
the Department of the Army to Mr. Harry A. Campbell, 
and also to Mr. F. G. Freund. That is the first letter. 

(Respondents’ Exhibit No. 19, Witness McKenna, 
marked for identification.) 

Mr. Tuomas: And I ask to have identified as No. 20— 

Exam. Rirs: No. 20 will be the next one. 

Mr. THomas:—the file copy from the same file, a letter 
bearing the stamp at the bottom showing it was signed by 
H. A. Campbell, Chief Inspector, addressed to Lieutenant 
Colonel A. P. Flannigan, Chief, Adjustment and Classifica- 
tion Br.—which I take it stands for ‘‘Branch”’, Freight 
Traffic Division, Department of the Army. 

Exam. Ries: Have you seen these letters, Mr. Hollander? 

Mr. M. Hottanper: No, sir. 

Mr. Tomas: Well, this was the file that was handed to 
you, that you went through. We went through it here at 
noon, and you had it before you. 
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(Respondents’ Exhibit No. 20, Witness McKenna, marked 
for identification.) 

[887] Mr. Horzanper: I went through the top three let- 
ters in that file; two of the three I used, and will offer for 
introduction in evidence the third. 

Mr. Tuomas: I am glad to have you look at the letters, 
of course. 

Exam. Riss: All right. 

Mr. Tuomas: Did you want to see these, sir? 

Mr. M. Hottanper: I would like to know what they are. 
(Inspects documents.) 

Mr. Examiner, may I have your permission to ask Dr. 
McKenna a few questions concerning one of these letters, 
to determine whether or not it is objectionable? 

Exam. Ries: Yes, you may. 

Mr. M. Hortanver: Dr. McKenna, have you had the op- 
portunity to read over these two letters which it is pro- 
posed to offer into evidence? 

The Witness: No; I don’t know which letters they are. 

Mr. M. Hotxanver: You don’t know anything about these 
two letters? 

The Witness: I don’t know just which two letters you 
are referring to now. Can I glance at them? 

Mr. M. Hotraxver: I want the record to show that the 
two letters are those which are now sought to be introduced 
into evidence as Exhibits 19 and 20, the first being the 
letter of October 8, 1954, and the second being the letter 
of October 15, [888] 1954. 

(Witness inspects documents.) 

Mr. M. Hottanver: After having read over those two 
letters, Dr. McKenna, can you tell us whether in connection 
with both or either of them, any of the other materials in 
that file show that subsequent to the first letter, of October 
8, your Bureau conducted any additional tests of the 
Napalm gel, PT1 gel, involved? 

The Witness: Yes, they did—we did. 

Mr. M. Hottanver: Would you let us have the dates of 
any of the subsequent tests or examinations? 
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The Wrrssss: The first one that I see here was Novem- 
ber 30, 1954. This is the date of my report? 

Mr. M. Hottaxner: Yes, sir. 

The Wrrsess: That is the closest I can come to it . The 
next one was two, apparently reported the same day, 
November 30, 1954. 

Exam. Ries: 1954 or 1953? 

The Wrrssss: 1954. 

And the fourth one was December 28, 1954. 

Mr. M. Hotzaxner: There were four reports, three dated 
November 30, 1954, and a fourth dated December 28, 1954? 

The Wrrsess: That is correct; yes. 

Mr. Tuomas: We would have no objection at all to your 
putting those in. I don’t believe that bears, though, on 
[889] whether these earlier letters should come in. 

Mr. M. Hottaxver: I think it bears very directly, Your 
Honor, because these four additional reports, resulting 
from tests undertaken after the October correspondence, 
show the actual results at the laboratory where the tests 
were undertaken. 

Mr. Tuomas: We have no objection to those going in. 

Mr. M. Hortaspez: I have no objection to the October 
correspondence, I was about to say, so long as Your Honor 
sees fit to admit these four reports. 

Mr. Tuomas: That is all right. 

Exam. Ries: I understand you have no objection to the 
four reports. 

Mr. Tuomas: We have no objection to the offer of the 
four reports. 

Mr. M. Horzaxvegr: I have one other question to ask Dr. 
McKenna. 

Subsequent to this correspondence and these reports, are 
you familiar with the fact that Dr. Fieser, who testified for 
the carriers, came to the offices of the Bureau of Explosives 
in an attempt to have the Bureau of Explosives reconsider 
its ruling that—— 

Mr. Tuomas: I object to that, that characterization. 
Whatever kind of an attempt or purpose, or anything of 
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the sort, is concerned, would be wholly out of Mr. Holland- 
er’s [890] mind. 

Mr. M. Hotzanver: Would you let me finish my ques- 
tion? 

Mr. McDonatp: Mr. Examiner, I submit he was going to 
ask a question or two as the basis for knowing whether or 
not to object to these particular exhibits that we are dis- 
cussing. 

Exam. Ries: We had not opened up anything. I don’t 
think Mr. Hollander—No question has been asked this 
witness by railroad counsel here. 

Mr. M. Hoxtanver: I just want to get in other memo- 
randa or correspondence in this file, and my questions are 
going to be limited to— 

Exam. Ries: Beyond this—? 

Mr. M. Hotzanver: No; just in this file. —Oh, yes, be- 
yond these four reports. 

Mr. Tuomas: Then, may I suggest that we proceed, so 
that we can close up the matter of the offer of Exhibits 19 
and 20, which are the ones presently before the Examiner 
on the ruling. 

Mr. M. Horzanver: I have no objection to 19 and 20, 
provided you, as I gather you have, agree to accept into 
evidence these four reports, plus one other memorandum 
with respect to which I was going to ask Dr. McKenna. 

Mr. Tuomas: I think they are admissible, one way or the 
other, and the four reports will need to be identified further, 
presumably, for the record, than just the characterization 
of ‘‘these four reports.”’ But the questions are now going 
on to [891] some other subject, and I suggest that we now 
clear up the record on the offer and receipt of Exhibits 19 
and 20. 

Mr. M. Hottanver: We are not off the subject at all. We 
are still within the confines of that particular file. 

Mr. Tuomas: Yes, but 19 and 20 are the ones we would 
like to get out of the way first, here, and then, whatever 
else Mr. Hollander wants to offer from it, we can take up 
in that connection. 
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Exam. Ries: Let me clear this up. 

By the way, will you undertake to make the necessary 
copies of these letters, Mr. Thomas? 

Mr. Txomas: Yes, we will undertake to make copies of the 
letters, to give copies here and copies to the Government. 

Exam. Ries: You don’t have a copy now, even for the 
record, do you? 

Mr. Tuomas: No, we have not. We never saw these be- 
fore a few minutes ago. 

Exam. Ries: Well, can copies be made immediately for 
the record? 

Mr. Tuomas: Yes; by tomorrow. 

Mr. McDonatp: By the close of the hearing, Mr. Exami- 
ner. 

Exam. Ries: As for the documents marked Exhibits Nos. 
19 and 20, they will be received in evidence. 

(Respondents’ Exhibits Nos. 19 and 20, Witness 
McKenna( received in evidence.) 
[892] Exam. Ries: With respect to these four reports that 


Mr. Hollander has referred to, I think you should offer 
those. I suppose they have dates on them, or some identi- 
fying mark. I wish you would offer those and give them 
an exhibit number for each one. Will you do that now? 

Mr. M. Horranpezz: I so offer Exhibits Nos, 21, 22, 23 
and 24. 


Exam. Ris: But will you give the dates for each of 
them? 

Mr. M. Hottanper: Yes, Your Honor; I think so. 

Exhibits 21, 22 and 23, each bear the date of November 
30, 1954, and each is a report of the chief chemist of the 
Bureau of Explosives. 

Exhibit No. 24 is a report dated December 28, 1954, also 
a report signed by the chief chemist of the Bureau of Ex- 
plosives. 

Is it appropriate for me at this time, Your Honor, also 
to offer as an additional exhibit still one other paper which 
is in that file? 
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Exam. Rus: Let us get these out of the road first, and 
then you can go into that. 

Mr. Tuomas: May I examine those four referred to, just 
briefly? 

Exam. Riss: Yes, you may do so. 

The report identified as Exhibit No. 21 is dated Novem- 
ber 30, 1954, and it is entitled “Incendiary Paste (new type) 
4387-46A-PT5.” 

[893] (Government’s Exhibit No. 21, Counsel M. Hol- 
lander, marked for identification.) 

Exam. Ries: The one that was identified as Exhibit 22 
is the same date, of November 30, 1954, and it is entitled 
“Solidified Gasoline, Incendiary Oil N.P. Type I, Army 
Ordnance.” 

(Government’s Exhibit No. 22, Counsel M. Hollander, 
marked for identification. ) 

Exam. Ris: No. 23 is the same date, and is title is “In- 
cendiary Paste (old type), 4387-46B-PT 1.” 

(Government’s Exhibit No. 23, Counsel M. Hollander; 
marked for identification.) 

Exam. Ries: And No. 24 is dated December 28, 1954, and 
that is entitled “Incendiary Paste or Oil, Type 1, MIL-O- 
13297, Army Ordnance, Baltimore, Colonel Harkins.” 

(Government’s Exhibit No. 24, Counsel M. Hollander, 
marked for identification.) 

Exam. Ries: Now, as I understand it, there is no objec- 
tion to those four reports coming in evidence. 

Mr. Tuomas: No objection, Mr. Examiner. 

Exam. Riss: So I am now receiving the reports identified 
as Exhibits Nos. 21, 22, 23 and 24 into the record at this 
time. 

(Government’s Exhibits Nos. 21, 22, 23 and 24, Counsel 
M. Hollander, received in evidence.) 

Exam. Ris: Off the record. 

(Discussion off the record.) 

Exam. Riss: Back on the record. 

Mr. M. Hotianper: The only other paper I would like to 
have included in the record is the memorandum initialed 
by Thurber C. George, dated September 12, 1957. 
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Mr. McDonatp: Could we have a copy of that memoran- 
dum, Dr. McKenna? 

The Wrrvsss: Yes. 

Mr. McDonatp: We have not examined that. 

Exam. Riss: You will get a chance to. 

Mr. McDonatp: And Mr. Thomas, I assume, had not 
completed his direct examination. I should think that ought 
to wait, in the interests of orderly procedure. 

Mr. Tuomas: I am through. 

Mr. McDonaxp: Well, I am objecting to it. 

Mr. Tuomas: I have no further questions. 

I would like to take a look at that last document that Mr. 
Hollander has referred to. 

Mr. McDonaxp: I am not objecting, Mr. Examiner, but 
I am trying to keep it in everybody’s mind that the witness 
has not been offered yet for cross-examinatin. 

Exam. Riss: Possibly not, Mr. McDonald, but I thought 
we had agreed a little bit ago that this could be done. May- 
be I am mistaken. 

Mr. M. Hoxianper: I am not going to have any cross- 
examination if we get this straightened out. 

Mr. Tuomas: We have no objection to this. It is initialed 
at the bottom, rather than signed, “T.C.G.” 

Mr. M. Hotiaxver: I said initialed, I think. 

Mr. Tuomas: Did you? All right. 

Mr. M. Hottanper: May I offer this in evidence? 

Exam. Ries: You offer that for identification? 

Mr. M. Horzanver: I offer this for identification as Ex- 
hibit No. 25, a memorandum initialed by Thurber C. 
George, dated September 12, 1957. 

Mr. Tomas: Mr. Hollander, that does not show on the 
face of it that it is Thurber C. George, does it? This one I 
saw, at least, showed just the initials. I don’t question that 
it is, but you might ask the witness if “T.C.G.” repre- 
sents his initials, and who it is. 

Mr. M. Hotianver: I so ask the witness. 

The Wrrness: That is Thurber C. George. He is the 
assistant chief inspector of the Bureau. 
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Exam. Ries: All right. 

(Government’s Exhibit No. 25, Counsel M. Hollander, 
marked for identification. ) 

Mr. M. Hoxianper: I would like to move the admission 
into evidence of this exhibit. 

Exam. Riss: Is there any objection? 

Mr. THomas: No objection. 

[896] Exam. Ris: All right. The document so identified 
as Exhibit No. 25 will be received in evidence. 

(Government’s Exhibit No. 25, Counsel M. Hollander, 
received in evidence.) 

Mr. Tuomas: And you will make copies of that also, of 
course? 

Mr. M. Hottanpver: Yes. 

Exam. Ries: Do you have some questions of Mr. 
McKenna? 

Mr. Tomas: No, I have not. 

Mr. McDonatp: Just a minute. 

(After conferring with counsel): Mr. Examiner, one or 
two questions before the witness is offered for cross- 
examination. 

Exam. Ris: Very well. 

Mr. McDonatp: These will be of a different nature. 
Originally, I was going to talk about the same thing, but 
I am just indicating that this is a different line of direct 
examination. 

Exam. Ries: I don’t know what different line he is going 
to go on, but I will let you ask the questions. 

Mr. McDonatp: Well, it is something that I cannot be 
sure of the importance of at the moment, but I want the 
record to show, if I may. 


By Mr. McDonatp: 
Q. Dr. McKenna, some time after 2:00 o’clock were you 
served in this room with a subpoena? 
[897] <A. Yes, sir. 
Q. As a matter of fact, with a subpoena duces tecum? 
A. I don’t know what that means, but— 
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Mr. M. Horrasner: I think we are going way beyond 
something that has anything at all do with the evidence 
just offered. 

Mr. McDoxatp: Mr. Examiner, maybe we are and 
maybe we aren't. I don’t know at the moment. That is the 
reason for this. 

Mr. M. Hoxtasper: I think if he does not know, Your 
Honor, I respectfully submit that he should refrain from 
making any comments about material he himself does not 
have the slightest knowledge of as to its present materiality. 
We are never going to go home. 

Mr. McDoxaup: That does not foreclose me, Mr. Ex- 
aminer, as counsel in the case, properly protecting myself 
and my clients. I don’t have to know right at the moment— 

Exam. Rus: I will permit you to ask your question, 
whatever it is. I don’t know what it is. 

Mr. McDoxatp: I have asked him already if he was 
served with a subpoena some time after 2:00 this afternoon, 
in this room. 


The Wrrsess: Yes. 
Mr. McDoxatp: That was my question. 


By Mr. McDowatp: 

Q. And that subpoena directed you to appear [898] 
at 9:30 this morning before Examiner Richard S. Ries in 
connection with these proceedings. That is correct, is it 
not? 

A. You have got it there. I didn’t get it. 

Q. I will give it to you and show you, and ask you if that 
is correct. 

Mr. M. Hotzraspez: Mr. Examiner, I suggest these ques- 
tions will take on materiality only if the witness had any 
objection to offering or releasing any part of the file, the 
two letters requested of him by Mr. Thomas, and the four 
reports and memorandum requested by me this afternoon. 
Otherwise, this is just another pure delaying tactic, as far 
as I am concerned. 

Exam. Ries: I don’t know what materiality it has so far, 
but I am going to have to find out. 
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Mr. McDonatp: Neither do I, Mr. Examiner. I repeat 
again I merely want the record to show that, having testi- 
fied all morning— 

Exam. Rus: If you are just doing it to let the record 
show, I don’t want to hear that, Mr. McDonald. 

Mr. McDonatp: Again, Mr. Examiner, I think we have 
a right, to the extent that it may or may not be relevant 
subsequently, to show that this witness was subpoenaed in 
this room and told to bring with him files that are not his 
own personal files. 

Mr. M. Hottanver: I move, your Honor, that all of this 
[899] testimony by Mr. McDonald be stricken. It has 
nothing at all to do with the-—— 

Mr. McDonap: Mr. Examiner, it is more important than 
that. There is still a question, and I cannot resolve it here, 
and I should not be asked to, as to whether or not this may 
or may not be ultimately important. Certainly, we have 
the right to have the record show that despite the fact that 
a subpoena was not asked for or issued in advance, the 
witness voluntarily brought subsequent materials with him, 
and we have had certain testimony, and thereafter he is 
served with a subpoena that tells him to be here at 9:30 
this morning and produce certain documents. 

I think, certainly, the record has a right to show that. 
That is all I have asked. 

Exam. Rres: What does that have to do with the issues 
here, Mr. McDonald? 

Mr. McDonaxp: I don’t know if it has any. 

Exam. Ris: All right. I am not going to hear any more 
about this. 

Mr. McDonatp: It relates to the legal basis for it, and I 
don’t have to—— 

Exam. Ries: Do you want to make an objection to any- 
thing? If there is any objection you want to make to any 
procedure, I will hear it. If you are just making a statement 
to let the record show, I don’t care to hear it. 

[900] Mr. McDonaxp: I don’t think I mean it quite like 
that, Mr. Examiner. 
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Exam. Russ: Well, that is what you said. 

Mr. McDoxarp: Well, perhaps I did. I don’t deny it. 
I may not have stated what I wanted to say, with the closest 
of accuracy. I think the defendants have a right to have 
this record show for the benefit of the Commission that the 
Government here undertakes to have produced, under order, 
as it were, certain material that we have previously per- 
mitted to go in, without any such thing. 

Exam. Ries: Now, Mr. McDonald, 

Mr. McDowarp: Again, I am not at all sure that this is a 
legal subpoena, and we may want to question it later on. If 
we don’t, that is the end of it. 

Exam. Ris: The material, so far as I know, is in this 
record, and the witness has testified, and I cannot see where 
there is any question about any subpoena at all. 

Mr. McDonatp: I have already indicated, Mr. Examiner, 
that I am not so sure that there is. 

Exam. Rus: All right. 

As far as I am concerned, I am not hearing any more 
about it. 

Mr. M. Hortanper: I gather there is no objection from 
Mr. McDonald, so there is nothing for you to rule on in 
this connection. 

Exam. Ries: There has been no objection, as far as I 
know. 

[901] Is there? 

Mr. McDonaxp: That is correct. 

Exam. Rirs: Now, there have been no questions asked 
of this witness on his recall, so I guess he is not subject to 
anything now. 

Mr. M. Hottaxper: No, except that I feel constrained 
to ask your permission to let me ask this witness one ques- 
tion with respect to this subpoena, and that is simply this— 

Exam. Ris: Are you going to go into the subpoena now? 

Mr. M. Hottanper: Just one question, Your Honor, in 
order to clear this up. 

Exam. Ries: I warn you, Mr. Hollander, if you open this 
up, I am going to have to let it be opened up. 
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Mr. M. Hortanver: Well, I have no objection, frankly, 
to your—— 

Exam. Riss: I don’t know what it is all about, but— 

Mr. M. Hotraxper: Neither do I. That is why I want to 
ask this witness this one question. 


CRross-EXAMINATION. 
By Mr. M. HotLanver: 

Q. Mr. Witness, did you ask me to serve you with a sub- 
poena or to have a subpoena issued? 

A. I don’t know. I suggested that if you were taking 
these files, I would like to have something to indicate that 
I was ordered to produce them. 

Mr. M. Hoxtaxver: I have no farther questions, Your 
[902] Honor: 

Exam. Ries: All right. 

Js there anything further? 

Mr. Tuomas: No, Mr. Examiner. 

Exam. Ris: I don’t want to hear about the subpoena. 

You are excused, Mr. McKenna. 

(Witness excused.) 

Exam. Ries: Call your next witness. 

Mr. M. Hotxanver: I would like to call, if Your Honor 
please, Dr. Homer Carhart to the stand. 

Dr. Carhart. 


Homer WaLtterR CaRHART, Was Sworn and testified as 
follows: 


Drmect ExaMINaTION. 
By Mr. M. Hotianver: 
. Dr. Carhart, may we have your full name, please? 
. Homer Walter Carhart. 
. And where do you live, Doctor? 
852 Lee Place, Falls Church, Virginia. 
By whom are you presently employed? 
The Naval Research Laboratory. 
What is your capacity there? 
. Tam the head of the Fuels Branch. 


POPOPOPO 
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Q. In what division is that branch? 

A. Chemistry. 

[903] Q. The Fuels Branch of the Chemistry Division? 

A. Yes. 

Q. Would you tell us what your technical education and 
background are, sir? 

A. A Doctor’s degree in Organic Chemistry from the 
University of Maryland, 1939. 

Q. What has your experience in the chemistry field been 
since 1939? 

A. I taught at Gallaudet College in Washington until 
February, 1942, at which time I went to the Naval Research 
Laboratory in the Protective Chemistry Branch. Paren- 
thetically, I will remark they are in Chemical Warfare. 

I was head of the Organic Section of that Branch, Or- 
ganic Chemistry Section. 

In 1938 I was head of the Organic Section of a different 
branch, the Physical and Organic Branch. 

Q. Is that 1938 or 1948, now? 

A. 1948. 

In 1952, I was made head of the newly constituted Fuels 
Branch. 

Q. What has been the principal field of endeavor in your 
work over the last sixteen years? 

A. That takes us back to 1942. 

Q. Let us stop most recently within the last five or ten 
years. 

A. Well, for the last ten years it has been petroleum 
hydro- [904] carbons, for the most part; some research 
work on rocket fuels. Previous to that, it dealt with chemi- 
cal warfare. 

Q. In the course of your work, have you had any oppor- 
tunity to familiarize yourself with problems with respect 
to the combustibility and ignitibility of petroleum products, 
so far as transportation hazards are concerned? 

Mr. McDoxatp: Objedcion to that, Mr. Examiner, unless 
he first lays the groundwork for the transportation phase 
of it. 
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Mr. M. Hottanper: I think, Your Honor, that the answer 
might lay the groundwork. 

Exam. Ries: He was asked whether or not he has famil- 
iarized himself with any of that. I will let him answer, and 
see whether he has familiarized himself. 

The Wrrness: That question was 2 little involved. Now, 
let me see,—— 

Exam. Ries: Would you like to have it reread to you, 
Doctor? 

The Wrryvess: Yes. 

(Pending question read by the reporter.) 

The Wrrness: Yes. 


By Mr. M. Horuanver: 

Q. Can you tell us, briefly, what contact you have had 
with these problems? 

Mr McDonap: I am going to object to that, Mr. Exam- 
iner, now, unless the proper groundwork is laid. I think 
that the good doctor has to show, in addition to being a 
chemistry expert [905] whose responsibilities treat with 


fuel, he has to show also he has something to do with 
transportation of them, or that he has an expert knowl- 
edge that would tend to tie the two together. 

Exam. Ries: Did you want to see if you qualify this 
witness a little more, Mr. Hollander. 

Mr. M. Hottanver: Yes. 


By Mr. M. Hottanver: 

Q. Does the nature of your work, Doctor, require you 
to familiarize yourself with transportation hazards in- 
volved, so far as combustibility or ignitibility of petroleum 
is concerned? 

A. I think I can clear the whole thing up rather easily. 

Actually, the research work that we do has to do with 
ignitibility, inflammability, and combustion of petroleum 
products, among other things. 

The transportation element, obviously, comes into it as 
far as the Navy is concerned, because the Navy does trans- 
port and handle large quantities of petroleum products, 
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and we must be familiar with the techniques and means of 
handling these products. 

On fine detail, as far as transportation is concerned, I 
am not an expert in this field, no. 

Mr. McDonaxp: Might I ask the witness one question, 
Mr. Examiner, as a basis for a possible further objection? 

Mr. M. Hortaxper: I would prefer he wait for cross- 
examination. 

[906] Mr. McDoxatp: I don’t have to wait, Mr. Hol- 
lander, to make an objection. 

Exam. Riss: Is this a question of clarification? 

Mr. McDonaxp: Yes. 

Exam. Ries: Or what purpose do you have in asking this 
question? 

Mr. McDonatp: To see how close he gets to being an 
expert with respect to rail transportation. 

Exam. Ries: He just said he was not not an expert. 

Mr. McDonatp: Well, —— 

Exam. Rus: Did you hear him say that? 

Mr. McDowatp: No, I didn’t. I am sorry. 

Exam. Ris: Well, that is what he said. 

Mr. McDonaxp: I beg your pardon, sir. I didn’t get that. 
I heard him discussing transportation by the Navy, and 
I was about to make sure that that did not include rail 
transportation. I am sorry. I did not get that. 

Exam. Rrs: Am I quoting you properly, Doctor? 

The Wirsess: Yes. 

Exam. Ries: You said you were not an expert in trans- 
portation? 

The Wrrsess: Not in rail transport; no. 

By Mr. M. Hottanper: 

Q. But does your work, your principal line of endeavor, 
require you to familiarize yourself with safety charac- 
teristics of materials such as gasoline, on the [907] one 
hand, and thickened gasoline, on the other? 

A. Yes. 

Q. Can you tell us whether, in your view, thickened 
gasoline is more or less dangerous to transport, so far as 
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the Navy’s purposes are concerned, than is a shipment of 
liquid gasoline? 

Mr. McDowatp: I am going to object to that, Mr. Ex- 
aminer, unless included in the question is the express 
qualification or elimination that that does not qpply to 
either commodity when transported by railroad. 

Exam. Ries: Well, this question now is taking in his 
experience in the way the Navy transports it, as I under- 
stand it. 

Mr. McDonatp: I understand that. My objection goes 
to his undertaking to say what, in his opinion, which is 
inherent in the question, may or may not be the fact in 
the transportation of thewe commodities for the Navy. 
My objection goes to the fact that he has not been shown 
to have made any tests or experiments or anything else, 
so far as transportation by railroad is concerned. 

Exam. Ris: The previous answer, Mr. McDonald, was 
that he was not an expert in rail transportation. 

Mr. McDonaxp: I understand that, Mr. Examiner. 

Exam. Ries: I assume that that is going to rule out 
whatever he has got to say about the way the Navy trans- 
ports. 

Mr. McDonatp: Maybe I am operating in a superabun- 
dance of caution, but I would rather do it that way than 
find out I [908] was wrong later, and I think that is a 
valid objection. 

Mr. Tuomas: Mr. Examiner, the previous answer, which 
I have no doubt is the fact, is what causes great trouble 
to me in this question. He has testified he was not an ex- 
pert on transportation, and then in this particular ques- 
tion— 

Exam. Ris: By rail. 

Mr. Tuomas: By rail; that is right. 

And in this question he is asked for his opinion of the 
comparison of the transportation qualities or safety fea- 
tures of the two different items. My understanding of the 
question is that it includes rail transportation, or is di- 
rected to rail transportation. 
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If so, of course, it falls, as the question is stated, because 
of his lack of qualification in this field. 

Exam. Russ: Are you including rail transportation in 
your question? 

Mr. M. Hottanpsr: Mr. Examiner, for once Mr. Thomas’ 
assumption is absolutely correct. I did intend to include it. 

Exam. Ris: All right. 

I will sustain the objection, and you will have to rephrase 
it. 


By Mr. M. Hotianver: 

Q. Do you know what Napalm gel, thickened gasoline, 
is, Doctor? 

A. Yes. 

Q. Have you had an opportunity in your laboratory to 
subject [909 ]this material to tests? 

A. Yes. 

Q. Have you also received reports in the course of your 
official duties as to tests conducted in other laboratories? 

A. Yes. 

Q. On the basis of all of these reports, have you formed 
any opinion as to the degree of safety or hazard involved 
in the transportation of this substance, thickened gasoline? 

Mr. McDowaxtp: Objection, Mr. Examiner, twofold: It 
is subject to the same objection that the preceding ques- 
tion was, No. 1; secondly, it is wholly irrelevant and im- 
material to this procedure, because the only thing that is 
important in that respect, from your standpoint or the 
Commission’s, would be whether or not it is or is not safe, 
or relatively safe, or something like that, for transporta- 
tion by railroad. 

The only issue here is the transportation that is in effect 
and performed by the railroads who are here before you. 
Anything else is something far beyond the issue in the 
proceedings. 

Mr. M. Hoxtraxper: Mr. Examiner, these speeches by 
Mr. McDonald, I think, tend to obfuscate the issue we have 
right here for decision. Again, it is an issue with respect 
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to which we are trying to bring as much evidence as possi- 
ble before the Examiner for his consideration. 

Mr. McDonald apparently is able to envisage some very 
[910] sharp lines of demarcation between what he sets 
aside academically as dangerous to rail transport and the 
expert testimony which my witness is about ready to give 
as to precisely what he has encountered as a result either 
of his personal laboratory tests or those of other labora- 
tory tests reported to him in connection with his work. 

Now, I want to find out from him whether one factor, 
taken into consideration when he either personally per- 
forms these tests or he has reports of these tests coming 
in to him, is the relative safety or danger involved in the 
use of these materials by the Navy and in their trans- 
portation. 

Exam. Rus: I think you should be permitted to go a 
certain way there, but I also think that Mr. McDonald does 
have a point, that our issue here is with respect to trans- 
portation by rail. To the extent that this witness talks 
about other kinds of transportation, I do not believe I am 
going to permit you to go too far afield on that, but I will 
let him answer this question. 

‘As a result of these tests you have made and reports 
made to you, he is asking you now, concerning this. 

Mr. M. Horranver: Whether he has any opinion as to 
the relative safety or danger involved, I think it was, in 
the transportation of thickened gasoline. 

The Witness: Yes, I do have an opinion. 


By Mr. M. Hotianper: 

Q. Do you also have an opinion as to [911] the relative 
safety or danger involved in the transportation of free or 
liquid gasoline? 

A. Yes. 

*xam. Res: He has not testified about what he has made 
these tests on, yet, Mr. Hollander. Now you are talking 
about free or liquid gasoline. 

Mr. M. Hortanver: He is the head of the Fuels Branch 
of the Chemistry Division, Mr. Examiner. 


Exam. Riss: Well, I cannot help that. Bring out what 
he has done, Mr. Hollander, please, and then we can go 
on from there. I don’t know what he has done with it. 


By Mr. M. Horranper: 

Q. Let us have your opinion first as to the relative safety 
or hazard involved in the transportation of thickened gas- 
oline. 

Mr. McDoxarp: Mr. Examiner; to avoid objecting, am 
I to understand that from your standpoint this does not 
embrace rail transportation? 

Mr. M. Hortaxver: No; that is— 

Mr. McDowaxp: Or is that inherent in the question? Is 
that understood? 

Mr. M. Hortaxper: That is inherent in the question. 

Mr. Tuomas: He is right back where we started, then, 
Mr. Examiner, it seems to me. If he wants to ask the ques- 
tions of what tests this gentleman has performed and then 
go on, we can follow through on that. But to jump across 
to his opinion [912] on the matter of rail transportation 
after the witness has testified that he is not an expert on 
it, is not proper. 

Exam. Ris: I thought the question I permitted him to 
answer was, what the results were of his tests or the re- 
ports that were made by him. 

Mr. M. Hortasper: With respect to the transportation 
of thickened gasoline. 

Exam. Rrs: No, not with respect to the transportation. 
You said the safety and hazards involved. 

Mr. M. Horranper: Well, I will start, then, with the 
safety or hazards of thickened gasoline. 

Mr. McDowarp: Mr. Examiner, I would like to point 
out that he is asking for this man’s opinion as to the 
hazards; not for his opinion, as you suggested. I don’t 
quarrel with what you said. 

Exam. Ries: Do I understand that you are asking him 
what the results were of his tests? 
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Mr. M. Horzanver: And other reports, other tests re- 
ported to him. 

Exam. Ris: And of those tests that were reported to 
him, on the safety and hazards of thickened gasoline? 

Mr. M. Hottanver: Yes. 

Exam. Rus: Is that your question? 

Mr. M. Hottanver: Yes, Your Honor. 

Can you answer that? 

[913] Exam. Rres: You may answer that. 

The Wirxess: Thickened gasoline—You want the actual 
experiments that I have carried out; is that the idea? 

Exam. Ries: Yes, sir; your personal experience. 

The Wirness: The work that we have done is largely one 
of taking the material and just seeing the ease with which 
it will burn, whether it will ignite by itself or whether it 
needs an outside source of ignition. It needs an outside 
source of ignition, 


By Mr. M. Hotanver: 

Q. Would you repeat that sentence, please? 

A. It needs an outside source of ignition, in order to 
burst into flame. 

Thickened gasoline is not spontaneously inaflammable, 
just like gasoline is not. Both of them need an outside 
source of ignition, and as such, it does not present the 
hazard, a hazard any worse than that in transporting gaso- 
line. 

There are other reasons why, if anything, it is less 
hazardous than gasoline, because gasoline, being a fluid, 
will flow on rupture of a container, and therefore will spread 
much more readily than a thickened gasoline will. The 
thickened gasoline tends to stay in its original container on 
rupture of the container. 

Exam. Rres: Until what? 

The Witness: On rupture of the container. In other 
words, [914] it holds its shape. 

So, from the standpoint of the hazard, a fluid which can 
flow into all sorts of crannies and downhill, will spread 
over much farther an area than the thickened gasoline will, 
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and if there is a sort of ignition some distance removed 

from the original container, there is a better likelihood of 

the gasoline igniting than there is of the thickened gasoline 
By Mr. M. Hotianper: 

Q. Doctor, are you prepared to give us a demonstration 
of the comments you have just been testifying to? 

A. With the aid of Mr. Fay, yes; Mr. Fay of Edgewood 
Arsenal. 

Mr. M. Hottaxper: With the Examiner’s permission and 
with materials furnished by Mr. Fay, I would like Dr. Car- 
hart to put on a demonstration with respect to the testimony 
he has just given you. 

Exam. Ries: Off the record. 

(Discussion off the record). 

Exam. Ries: Back on the record. 


By Mr. M. Hotnanver: 
Q. Dr. Carhart, from experiments in the relative ease of 


ignition or combustibility of thickened gasoline, on the one 
hand, and liquid gasoline, on the other hand, can you tell us 
for the record what your findings were? 

A. In order to ignite either thickened gasoline or plain 
gasoline, it must first be in the vapor phase, whichmeans it 
must evaporate from either the thickened gel or the surface 
of a [915] liquid. It must be mixed with oxygen of the air. 
You must have an ignition source. 

In the demonstration, I would have used a match, but a 
spark or a very hot object would serve just as well. 

In this particular instance, as the question is phrased, 
at least, there would be very little difference between the 
two in the ease of ignition, because both of them would be 
exuding or evaporating fuel fumes, which are the materials 
that burn. 

The rate of evaporation on the part of the thickened gaso- 
line is less than the rate of evaporation of a spilled gasoline, 
for two reasons: One is that the spilled gasoline has a much 
larger surface, and the other is that you can have convection 
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in the fluid to bring particles to the surface which can 
evaporate. 

So, in answer to your question, I would say that there is 
very little difference in the ease of ignition of these two 
materials. 


By Mr. M. Hotianver: 

Q. Can you tell us what your findings were in the making 
of these tests with respect to the relative ease or difficulty 
of extinguishing a fire of thickened gasoline, on the one 
hand, and liquid, on the other? 

A. Here again, because of the properties of the material, 
the gasoline tends to flow, and therefore it makes a larger 
fire, because it runs; the thickened gasoline tends to stay 
put, and [916] therefore is a more limited area, and the 
fire fighting, then, is restricted in area. 

Insofar as actually putting out the fires is concerned, it 
is about the same except for the fact that you have a smaller 
area with the thickened gasoline and a larger area with the 
fluid, if it is allowed to run. If both of them are contained, 


then the fire is of about the same difficulty of extinguish- 
ment. 


Q. Do you have any other comments to make on your 
findings with respect to these tests? 

A. I don’t know the relevance of this, but perhaps it is 
pertinent. It has been suggested to us quite a number of 
times by the bureaus of the Navy or the Office of Naval 
Research, quite often informally, that gasoline be thickened 
in order to make it safer for transport and storage in 
advanced areas where it is apt to rupture the container, if 
the container is likely to be ruptured. 

This is predicated entirely on the idea that if there is a 
rupture, due to shrapnel or other damage, the gasoline 
would not flow all over the place and carry a fire to some 
other part of an ammunition dump or a fuel dump, to start 
something else on fire. 

This is not a practical thing. The practicality of it is the 
thing that we are always questioned on, for the simple 
reason that it is too hard to get the gasoline back out of 
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the thing in order to be able to use it for motor fuel or 
aviation [917] fuel. You require a small plant to process 
the material, and if the fuel is leaded, if it has lead in it, 
you lose a good share, you degrade its octane rating, if it 
is used for motor fuel or aviation fuel. 

Q. Doctor, would you say that either Napalm gel or 
liquid gasoline is incendiary in nature? 

A. Not by itself, any more than a piece of wood is. 

Mr. M. Hotranver: I have no further questions of this 
witness, Your Honor. 

Exam. Ries: You may cross-examine. 

CRoss-EXAMINATION. 
By Mr. Tomas: 

Q. When you say it is incendiary in nature, Doctor, 
do you mean that it is because it is not capable of spontane- 
ous combustion? 


A. Under the described conditions, it is not. 
Q. And the reason you say it is not incendiary material 


is because it is not? 

A. Yes. 

Q. Under your definition, then, as I understand it, the 
word “incendiary” is confined to articles or pertains only 
to articles having to do with spontaneous combustibility? 

A. Spontaneous in the sense that it will create a fire, in 
the technica] jargon; spontaneous ignition usually refers 
to something that on exposure to air will ignite. But it 
also has a broader definition, in which you can have two 
chemicals, like [918] a fuel and oxidizer, in a rocket, for 
example, which mixed together will create a fire. 

Q. And a material which would not be spontaneously 
combustible or would not burst into flames on exposure to 
air, under your understanding, would not be called an in- 
cendiary material? 

A. That is right. 

Q. I call your attention to the document, Exhibit No. 4, 
which has been introduced in this case, and in particular 
to an experiment or a portion of the exhibit, starting at 
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page 141. You will note that that is where the particular 
portion starts. It gives the heading of the book from which 
the excerpts are taken. 

Do you want to glance over that? The book is entitled 
“Chemicals In War, A Treatise On Chemical Warfare,” by 
Augustine N. Prentiss, Lieutenant Colonel, Chemical War- 
fare Service, U. S. Army. 

Now I call your attention to a portion from that treatise, 
excerpted here on page 144 of the exhibit. Starting off in 
the middle of the page, it lists four classes and four items. 
Would you read that, please? 

Mr. M. Hotxtanper: Mr. Examiner, may I request that 
the witness be given at least five minutes to review the 
material on the preceding pages so that he will be in a 
position to appreciate the significance of what he is now 
reading. 

Exam. Ries: Well, I agree that the witness should have 
[919] a chance to avail himself of an opportunity to know 
what you are talking about. 

The Wirnvess: It is all right, Mr. Hollander. 


Mr. M. Hottanper: You are able to appreciate the signifi- 
cance of this without any further study? 

The Wriryess: Yes. 

Mr. M. Hottanver: I withdraw my suggestion, then. 

The Witness: I can see what he is driving at, and I will 
give an answer on it. 


By Mr. THomas: 

Q. To be brief,—— 

A. What you want is Definition 4 heret 

Q. Excuse me. Have you had a chance to read or fa- 
miliarize yourself with it? 

A. With this section here, yes. 

Q. Yes. 

You will note there that the treatise says 

“We distinguish four classes of incendiaries,” and then 
it lists the four classes underneath that. 

A. Yes. 
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Q. And the first class is the one “Spontaneously in- 
flammable materials.”’ 

A. Yes. 

Q. In that first class isthe category you were talking 
about a minute ago. 

A. Yes. 

[920] Q. The answer is, yes on that? 

A. Yes; yes. 

Q. There are three other classes that are listed there as 
four classes of incendiaries, aren’t there? 

A. Yes. 

Q. And those other three classes are ones that would not 
be included under your statement, or under your under- 
standing of an incendiary material; is that right? 

A. Some of these materials are spontaneously inflam- 
mable, as I remember them, and the one definition which is 
given here, which is Class No. 4, under page 144, in which 
Dr. Prentiss defines an incendiary as a flammable material 
used as such: for example, resins, pitch, celluloid, solid oil, 
inflammable liquids and oil. 

I can state that insofar as I am concerned, I do not con- 
sider these materials as incendiaries unless they are ignited. 
If they are ignited, they are obviously incendiary. 

Exam. Ries: When you point to “these materials,”— 

The Wirsess: The materials I have listed under Item 4. 

Exam. Ries: Under Item 4? 

The Wirsess: Yes. 


By Mr. Tuomas: 

Q. In other words, if the particular article is burning, 
then you call it incendiary, and if it is not burning you don’t 
call it an incendiary material? 

A. That is right—by itself. 
[921] Mr. M. Hottaxper: What was the question, again, 
Mr. Examiner? 

Mr. Tuomas: If the article is what? 

Mr. McDowatp: Burning. 
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Mr. M. Horzanver: Oh, if it is burning. 
Mr. McDonaxp: Yes, he considers it an incendiary; and 
if it is not, he doesn’t. 


By Mr. Tuomas: 

Q. You are familiar, are you not, Dr. Carhart, with the 
fact that the NP, or Napalm gel, and the IM gel, and the 
PT1 magnesium mixture have for a long time been cus- 
tomarily referred to as incendiary oils or paste? Your 
work brings you in touch with that? 

A. This name is used rather loosely, yes. I have heard 
it used that way, yes. 

Q. And under your understanding of it, in the event that 
a hundred-pound Napalm bomb or a 500-pound PT1 bomb 
is dropped from an airplane, the Napalm gel in the one 
instance and the magnesium goop in the other instance, 
when does that material become incendiary, under your 
understanding, if it is not burning when it is not dropped 
from the air? 

A. After it is ignited. 

Q. It becomes incendiary only after it has landed on the 
target and is burning? 

A. Yes 

Q. And at that point, for the first time it becomes in- 
cendiary ; [922] is that right? 

A. Yes; yes. I define incendiary as a material which is 
on fire, capable of setting fire to something else. 

Q. And if it is not on fire, it is not incendiary, under 
your understanding of the word? 

A. That is right, because if you don’t trigger the fuse 
on one of these charged bombs, the thing still doesn’t fire. 
I am sure I am confusing you by this. Let me make the 
distinction. 

Exam. Ries: I don’t think you are. 

Mr. M. Hotanver: Let the doctor define his explanation. 

The Witness: A fuse bomb, the way it is originally de- 
signed, is an incendiary bomb, because it is designed to set 
something on fire. But it is not in itself incendiary until it 
is actually on fire. This is the distinction that I am making. 
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By Mr. Tuomas: 

Q. And no one would contemplate that the article would 
be shipped while it was on fire, would they? 

A. Obviously not. 

Q. So, under your definition, nothing that was shipped 
that was not burning would be an incendiary? 

A. It is not an incendiary as such, but it can be an 
incendiary vehicle or an incendiary weapon, capable of 
setting something on fire if properly triggered. 

Q. It would become an incendiary at the point that it is 
delivered, or wherever in the point it starts to burn; is that 
right? 

[923} A. Yes. Then it becomes an incendiary. 

Q. For example, with the bomb being shipped that we 
have here loaded with this goop, or with the Napalm gel, 
if there is a fire along the way, a train wreck, for ex- 
ample, —— 

A. Are you talking about a bomb with a fuse in it, now? 

Q. No, I am not talking about one with a fuse in it. 

A. You are just talking about a Napalm —— 

Q. I am talking about — Have you seen these bombs? 

A. Yes. 

Q. Now, what they look like you know, the hundred- 
pound bombs? There are pictures of them in the record. 

A. Yes. 

Q. Suppose the bomb is being transported as these arti- 
eles were here in our case, charged with the Napalm gel 
or with PT1 magnesium mixture, and along the way some- 
thing happens in the course of transportation and there is 
a fire of some nature, and that fire heats up one of those 
bombs. 

A. It will set it on fire. 

Q. Well, you realize that the bomb as shipped is closed. 
Ts it not? 

A. Yes. 

Q. So that it heats the material inside, does it not? 

A. That is right. And the material gets hot and creates 
a high vapor pressure which would rupture the bomb. 
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Q. Yes, it will rupture the bomb as soon as the vapor 
pressure [924] reaches the point beyond the tolerance of 
the container, I suppose? 

A. Yes. 

Q. When that happens and when the mixture, the goop 
or the Napalm gel is thrown out, aflame and burning, at 
that point, as I understand your definition, it is then in- 
cendiary; is that right? 

A. Yes. 

By the way you set it up, it would be a fairly good flame- 
thrower, yes. 

Q. Avery good thing for what? 

A. A very good flame-thrower, because if it squirts it 
out of the bomb on fire, the thing is throwing a flame. 

Q. Yes. 

Oh, depending on the flames where it ruptured, it would 
act just the same as a flame-thrower acts, wouldn’t it? 

A. Yes, just about the same thing as if you had a con- 
tainer with gasoline in it. 

Q. Well, now, Doctor, I wonder if that would be so. 
Actually, if you have the gasoline, free gasoline, now, Tam 
speaking of, liquid gasoline, the stuff we ordinarily refer 
to as gasoline, if you had that in it instead and you heated 
it up and it burst, there would be a flash, would there not? 

A. No more than there would be in the other one, be- 
cause the thing that is bursting the vessel is the vapor, 
again. What [925] you are worried about is the vapor, 
and your thickener in here actually holds the vapor back 
a little bit. 

In a confined space this same object is going to reach 
an equilibrium for temperature, and it doesn’t then make 
any difference whether you have got Napalm or gasoline 
inside of it. 

Q. If it ruptures, is that it? 

A. So then the rupturing is done by the expansion of the 
vapor. If the thing ruptures, you have the same situation 
as if you took a can of either one of them and dropped it 
on the floor, or a flask of it; let us make it a brittle con- 
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tainer. As soon as you set it on fire, you drop it on the 
| floor, the gasoline will run, and the Napalm will not. 

Q. Doctor, you have carried on some experiments with 
"the flamethrower you were referring to a minute ago? 

A. No, we have not done any work with a flame-thrower. 

Q. You are familiar with the fact that if you throw out 
free gasoline at an object, burning free basoline, at, say, a 
' puilding, a wall, or a wooden structure, the gasoline, the 
free gasoline, will burn much more freely and much more 
quickly ? 

A. Much faster. 

Q. Much faster than would be the case if it were the 
Napalm gel or the magnesium goop that were being thrown 
at that building? 

A. Yes. 

[926] Q. And you are also familiar with the fact that that 
being the case, the Napalm gel and the magnesium goop 
would, under those circumstances, perform the purpose for 
which it was intended; that is, to slow down the rate of 


burning and thereby heat up the article that it was up 
against longer, so that that building or wall would tend to 
catch on fire much more than it would if it were free gaso- 
line? 


A. Yes. 

Q. Now, then, I call your attention also to page 133 of 
this same exhibit that we were looking at a minute ago. 
Take your time, whatever you want, to familiarize yourself 
with it. This page 133 is a portion of an excerpt, Doctor, 
that starts back on page 123. It is an excerpt from a War 
Department publication that is identified on the top of page 
123. It is Exhibit 4, the same exhibit we are looking at. 

A. May I ask what this whole compendium is? 

Q. Yes. The entire collection is a group of various kinds 
of things that have already been introduced in this case as 
an exhibit. 

Mr. M. Houztaxver: Mr. Examiner, may I ask the doctor 
if he would like to take a few minutes to look over some of 
these materials. 
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Exam. Ries: Will that be necessary? 

The Witness: Let me find out what this is. 

These were excerpts taken out of context, perhaps, from 
[927] other publications? 

Mr. Tuomas: Well, we don’t believe they are taken 
unfairly out of context. They are excerpts, Doctor. 

Exam. Ries: Would you like some time to look it over? 

The Wirxess: Let me find out what the question is. 


By Mr. THomas: 

Q. Here is the question: If you take a look at page 133, 
where there is a quotation from Chapter 7 of that War 
Department publication—and I want to call your attention 
to that definition of incendiaries there under the general 
caption of ‘Incendiary Bombs,” and ask you if that corre- 
sponds with your understanding of incendiary, with what 
you mean when you say incendiary. 

Mr. M. Houzanver: He has already defined this so many 
times, Your Honor. 


The Witness: I don’t quite agree with the definition the 
way they have it here, because you get into an argument on 
semantics in this, Here it says, ‘Materials which are burn- 
ing.’ Well, if the materials are burning, obviously they 
are incendiary. But a piece of wood is also incendiary by 
that defintion, because you can set fire to a house with a 
piece of wood that is on fire. 


By Mr. THomas: 

Q. So actually, that is your understanding of it? 

A. So a piece of wood could also be considered incen- 
diary by the definitions they give here. It is reducing the 
thing to an [928] absurdity. That is why you have to 
be careful about taking a definition that is made, perhaps, 
for instructional purposes and which is very much abbre- 
viated. It is very difficult to define things like an incen- 
diary technically. 

Q. I see. 

There is a general kind of difference between the pop- 


732 


ular understanding and what you might call the scientific 
understanding? 

A. Well, the popular understanding is usually consider- 
ably broader than what the technical man would consider. 

Q. I see. 

Mr. M. Horztaxper: Mr. Examiner, may I respectfully 
suggest that you impose a certain time limit on cross-exam- 
ination, depending upon the number of minutes devoted 
towards direct. 

Exam. Ris: No, I will not. 

The Wrrsess: I don’t mind. 

Mr. THomas: Those are all the questions I had. 

Mr. McDowatp: I have one or two, Mr. Examiner. 

Mr. Tuomas: Could I just say one thing, Mr. Examiner. 

We went over the record a while ago at a point where 
there had been objection on the record immediately before 
going off, about a possible making of a demonstration. In 
order that there be no misunderstanding on the record, may 
the record show that we have made no objection to the 
making [929] of a demonstration. 

Exam. Ries: No. I understand. You made no objection, 
and I have made my position clear, that if they felt that 
they wanted the demonstration, I would not stand in the 
way, but I felt that it was cumulative, to the extent that it 
seems to me that what the doctor is saying is exactly what 
everybody else is saying here. 

Mr. Tuomas: I was fearful that it might cause an indica- 
tion, because of going off at that point, that we made an 
objection off the record. 

Exam. Rirs: I think the record is clear on that. 

Mr. M. Hottaxper: I think it is clear on it, too, Your 
Honor. 

Exam. Ries: Did you have a question, Mr. McDonald? 

Mr. McDowap: I think so. Just one second. This may 
obviate it. (Conferring with counsel.) 

Thank you. 

Exam. Ris: Is there any redirect? 
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Mr. M. Hottanver: No, sir. 

Exam. Ries: All right; you are excused, then, Doctor. 
Thank you very much. 

(Witness excused.) 

Exam. Ries: We will take a ten-minute recess now. 

(A recess was taken for ten minutes.) 

Exam. Ris: The hearing will be in order. You may call 
[930] your next witness, Mr. Hollander. 

Mr. M. Hottanver: I would like to call Captain Bram- 
ston-Cook as the Government’s next witness. 


Cartan Harotp Epwarp Bramston-Cook, was sworn and 
testified as follows: 


DImEcT EXAMINATION. 


By Mr. M. Hotuanver: 
Q. Captain, will you please give us your full name and 
home address for the record? 
A. Harold Edward Bramston-Cook, Stoneleigh, Alger 


Court, Bronxville, New York. 

Q. Captain, would you pleasesummarize for us your edu- 
cational and professional background? 

A. I have a degree in Chemical Engineering, namely, 
Bachelor of Applied Science; a five-year course from the 
University of British Columbia; a Master’s degree in 
Applied Science in Chemical Engineering, from the same 
institution. 

I was a lecturer on chemistry at that institution. At a 
later stage, I was in research work. That is 31 years ago 
now. That was with the Union Oil Company of California. 

Following that, I was assistant superintendent of the 
refined oil division of the Oleum Refinery of the Union Oil 
Company, in which position I was responsible for the manu- 
facture of gasoline, kerosene, naphthas, items of that type, 
the tests on same, the selection of containers, complyingwith 
shipping regulations, et cetera. 

[931] Following this, I became the first supervisor of the 
lubricating division of Union Oil of California, which posi- 
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tion I held for about two and a half years. In this position 
I was responsible for the manufacture of lubricating oils, 
greases, and these greases included special colloids, some 
of which were gel structures, et cetera. 

I was responsible for the selection of containers, the 
filling of containers, the filling of tank cars, and the com- 
pliance with all safety and Interstate Commerce Commis- 
sion regulations in regard to those shipments. 

At a later stage, I coordinated research-manufacturing- 
sales as a member of the head office sales staff. In this 
position I was responsible for the development and na- 
tional distribution of high-solvency naphthas. These were 
coal tar type materials produced from petroleum. Some 
of them were in the gasoline boiling range, others in the 
kerosene range. 

In connection with this, I was responsible for the estab- 
lishment of a bulk terminal at Paulsboro, New Jersey, the 
setting up of a series of small, local distributing points 
and again, the selection of containers in compliance with 
transportation requirements. 

At the present time and for the last twelve years since 
I got out of the Navy—I might say I am here as a Naval 
Reserve—I have been in the petrochemical business, again 
setting up on an international scale the sales, distribution, 
[932] transportation, and bulk storage set-up for petro- 
chemicals, these items being quite varied, including the 
most generally used synthetic detergent base used in every 
household, and used in much of Europe, and so forth. 

In the Navy, I was on the amphibious side, had major 
ship construction, saw the first demonstrations of Napalm 
in the Pacific, July, 1944, at Pearl Harbor. When I say 
the first demonstrations, we were informed by the people 
that put on the demonstration that it was the first. 

And another Navy activity: I have for the last three 
years commanded Naval Petroleum Reserve Company 3-1, 
which is a 40- or 50-officer unit concerned with petroleum 


specialists. 
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Q. Captain, do you work with petrochemicals, and have 
you for the last twelve years, —— 

A. The last twelve years it has been petrochemicals. Before 
that, some of it was petrochemical and some of it was 
more nearly straight petroleum. 

Q. With what firm and in what capacity have you been 
associated for the past twelve years? 

A. L am Vice President and Director of Oronite Chem- 
ical Company. 

Q. Is that affiliated with any of the major oil companies? 

A. It is. It is wholly owned by Standard of California. 

Q. Are you a member of any professional societies, Cap- 
tain? 

- A. At the present time, only the American Oil Chemists 
Society. 

[933] Q. Is one of the main products of Oronite Chemical 
Company naphthanic acid, or is that one of the— 

A. It is not one of the main products. It is one of our 
products, and it is a product with which I have been con- 
nected since about 1929 or 1930 in various forms, the pro- 
duction, refining, and utilization of naphthenic acid, and in 
particular the manufacture of materials thickened with 
aluminum naphthenate. These products were produced un- 
der the Rebber patents owned by Union Oil Company of 
California. These patents date from the early twenties, 
and we used aluminum naphthenate as a thickening agent 
to construct a gel structure, a stringy nature, on certain 
lubricants. 

Q. Is this the same aluminum naphthenate that is used 
in order to gel gasoline, in order to make Napalm gel? 

A. It could be used for that purpose. Actually, the mole- 
cular weight of the naphthenic acid was a little higher 
than that considered desirable by the Chemical Warfare 
Service. 

Mr. McDonatp: Mr. Examiner, I hestiate to object, but 
I wonder if we could have the question and answer read, 
to be sure that the Captain did not intend to be evasive. 
Of course, I am sure he did not. I think Mr. Hollander’s 
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question—I am sure it is not intentionally so—was, in ef- 
fect, is this the same thing, and his answer was that this 
other material could be. I just wanted to be sure that it was 
clear on the record. That is all. 

[934] ‘The Wrrness: Answering your question, naphthenic 
acids are legion. If you took the individual members, you 
might have, conservatively, as many as three or four hun- 
dred individual members. Some of these have been iden- 
tified; many have not. They occur through a range of 
petroleum hydrocarbons, starting perhaps in the lower end 
of the kerosene range and going up. Chemically, they are 
all about the same breed of cat. 


When you get aluminum naphthenate, by reacting your 
aluminum hydroxide and your naphthenic acid in your 
simplest form, you get fundamentally the same thing, but 
depending on the molecular structure, the characteristics 
tend to shade from one end to the other of the spectrum. 

Mr. McDonatp: In the light of this explanation, Mr. 
Examiner, I would like to ask, if I may, that the original 


question and answer be read. I have serious doubts now 
that it was responsive to the question as asked. 

Mr. M. Horxaxper: I was satisfied with the answer, Mr. 
Examiner. If he is not satisfied, let him do it on cross- 
examination, without interrupting. 

Mr. McDowatp: I don’t have to wait that long, Mr. 
Examiner. I have a right to object and ask to move to 
strike, and the time to do it is now, not two minutes or 
two hours from now. 

Exam. Ris: Will you please find the question and 
[935] answer, Miss Reporter. 

(Reeord read by the reporter as follows: 

“Q Is this the same aluminum naphthenate that is used 
in order to get gasoline, in order to make Napalm gel? 

“A. It could be used for that purpose. Actually, the 
molecular weight of the naphthenic acid was a little higher 
than that considered desirable by the Chemical Warfare 
Service.”) 
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Mr. McDowazp: Mr. Examiner, I am going to object to 
that question and answer, and ask to have them stricken, 
on the ground that the question was not responsive, that 
is, the answer was not responsive to the question. The 
question was: Is this the same—whatever the chemical 
designation was—is this so-and-so the same as was used 
in the manufacture of these Napalm bombs; and the re- 
sponse certainly is not in the affirmative to that. 

Mr. M. Horxranver: I will withdraw the question. This 
is getting so far as to be unmanageable, Mr. Examiner. 

Mr. McDowaxp: Is it understood that the answer is also 
withdrawn, Mr. Examiner? 

Mr. M. Horzanver: Of course. 

Exam. Ris: Yes; the question and answer will be with- 
drawn. 


By Mr. M. Hotianver: 
Q. In the course of your professional work, Captain, 
have you had to familiarize yourself with the transporta- 


tion characteristics of hydrocarbons from the point [936] 
of view of relative hazards encountered in transportation 
by rail or otherwise? 

A. Yes, I have, particularly from the viewpoint of mak- 
ing sure that we complied with Interstate Commerce Com- 
mission regulations. 

Q. Do you know the thickness of the container required 
by Interstate Commerce Commission regulations for a 
drum of liquid gasoline? 

A. As I recall it, this is— 

Mr. McDonatp: Mr. Examiner, I am going to object to 
that question. The tariff itself is the best proof of what 
is or what is not required in that respect, and the witness’ 
recollection is not the best evidence of that fact. 

The Wrrnxss: I will make a positive statement. It is 
a 16-gauge, and that is ICC specification 17-C. 

Mr. McDonatp: My objection stands, Mr. Examiner. 

Exam. Rus: I will overrule it. 
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By Mr. M. Hortanver: 

Q. You say a 16-gauge? 

A. It is a 16-gauge dram, ICC specification 17-C. 

Q. Can you tell us, Captain, whether the transportation 
of thickened gasoline by rail presents more or less of a 
hazard than the transportation of liquid gasoline? 

Mr. McDonaxp: Objection, before that question is an- 
swered. Thickened gasoline. What thickened gasoline, and 
what form, and shipped when and where by rail? 

[937] Exam. Rus: I will overrule your objection, and 
permit him to answer. 

Mr. M. Horrasver: Did you hear the question, Captain? 

The Wrrsess: I heard the question perfectly. 

Thickened gasoline, regardless of the gelation agent, 
will have a much reduced tendency to flow. I am talking 
now. of flowing as a liquid. By reasons of this, if you rup- 
ture a container, forcibly rupture a container, the flow will 
be restricted in area. 


The hazard that is involved is only from the vapor 


released from the thick jelly that spills out. The hazard 
is somewhat less because of the fact that the vapor amount 
is less. 

On the container, if you rupture a gasoline drum, you 
have substantially a nonviscous material which tends to 
volatilize or boil off very quickly, so that you tend to get 
a spread of vapors; if it is free, they tend to find the lowest 
level, because, in general, they are heavier than air, and 
you get a very great hazard, as I have seen in an oil re- 
finery, when you rupture a pipeline. The vapor spills 
along the ground, comes to a fire box, and the first thing 
you have is a terrific backflash, and if the vapors are mixed 
with air enough, you get an explosion which is very dis- 
ruptive. It is very unpleasant to be around. 

By Mr. M. Hottanper: 
Q. In short, if I understand you correctly, the trans- 


portation of thickened gasoline, irrespective [938] of the 
gelation agent, presents less of a hazard from a trans- 


portation point of view than does the shipment of liquid 
gasoline; is that right? 

A. I think I know what you mean, but you said “irre- 
spective of the gelation agent.” 

Q. Well, let us strike my reference to the gelation agent, 
and just leave my question in the form which I posed it, 
without reference to any gelation agent. 

A. Shipment of gasoline which has been thickened in 
similar containers to gasoline which has not been thick- 
ened, in my opinion, the gasoline would present a much 
reduced transportation hazard. 

Mr. M. Hotuanver: I have no further questions of this 
witness, Your Honor. 

Exam. Riss: Cross-examine. 


CROSS-EXAMINATION, 
By Mr. Txomas: 

Q. If you have a fire, Captain occurring in the course 
of transportation such as a fire from a hot box or any other 
kind of fire, where you have a fire going, and the container 
up to that point has not het been ruptured, and the con- 
tainer is heated through the fire, then, in the case of both 
the Napalm gel and the free gasoline, there will be a rup- 
turing or a breaking of the container at a certain point. 
Is that right? 

A. That is right; generally, around the chime of the 
drum. 

[939] Q. The material that will be inside the bomb body 
at that point will be under pressure. That is what causes 
the rupture, is it not? 

A. Excuse me. It wasn’t clear to me from the start of 
your question that we were talking about bombs, but would 
you mind clarifying it for me, pleaset Do we have gaso- 
line and jelly gasoline in a bombt 

Q. Yes. Would there be a difference between the char- 
acteristics you were speaking of there in your answer to 
my last question, as to whether it was being shipped in 
a bomb or whether it was being shipped in a drum? 
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A. Well, the interesting part there, there is a difference, 
for this reason: 

The gauge of the metal used in the bomb is 16-gauge. 
It happens to be the same as the drum. The bomb is tested 
to pass at least 300 pounds’ pressure. The drum, as I 
recall it, 17-C calls for 40 pounds’ bursting pressure. So 
the gasoline would generate enough internal pressure in 
a drum to rupture it long before one of these bomb casings 
would be ruptured. It is roughly the ratio of 40 pounds 
to 300 pounds, whatever those corresponding tempera- 
tares are. 

Q. So, is this the cireumstance, then, that at the point 
where they would both rupture, and is there any doubt 
about this—that subjected to the fire and as it continues 
to heat, they would both rupture, regardless of this dif- 
ference? 

[940] A. They would both rupture. There is no question. 

Q. And at the point of rupturing, then, of the bomb 
which has the pressure standard, or whatever you call it, 
of about 300 pounds per square inch, at that point the 
internal pressure would be much greater than is the pres- 
sare at the point where that drum was that you were 
speaking of? 

A. Oh, yes. 

Q. Is that at that point, then, you would get much more 
force when it ruptures, impelling the contents of the bomb 
out than would be the case where you impel the contents 
of the drum out by the fire? Is that not so? 

A. You would have, if the bomb were meeting standards, 
you would have 300 pounds per square inch, plus, before 
you burst your drum. You do have the other factor, how- 
ever, that in one instance you are spraying a viscous 
material, whereas in the other instance you would have a 
nonviscous material. 

The flow through a jet is governed by the viscosity with 
which you are dealing, and assuming the same size hole 
or the same size crack, you get more gasoline through 
than at lower pressures you would have with the viscous 
material. 
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Mr. M. Houtanver: May I interrupt. 

By “viscous material,” you mean what? 

The Witness: We are referring, as I understand it, to 
jellied gasoline, Napalm, on the one hand, and gasoline 
which has no thickening additive, on the other. 

(941] Mr. M. HottanpER: Thank you. 


By Mr. Tuomas: 

Q. The bomb itself, under those circumstances, may rap- 
ture in one of several different ways, may it not? That is, 
it may be at a particular point that the first rupture 
appears or it may be a general splitting apart of the bomb? 

A. I would think that there probably—I have not exam- 
ined these bombs. I am not qualified to discuss other than 
a general opinion of the subject. I am familiar with ord- 
nance. There are frequently points of weakness, and I do 
not know what the point of weakness would be in the case 
of the bomb. It would be feasible or reasonable that it 
might spilt at one point or another, and I couldn’t testify 
to that. 

Q. Captain, do you mean to say that you have not exam- 
ined the bombs loaded with Napalm gel? 

A. L have not examined them from the viewpoint of tak- 
ing them in my hand and looking down inside, and so on. 
I have seen many of them down at the Chemical Warfare 
Service, and I have seen them dropped out in the Pacific 
in these test programs, and so forth. 

Q. But in the case of your experience, you have had 
nothing to do with the situation of observing what does 
actually happen when one is subjected to a fire or heated ; 
is that right? 

A. A bomb, a Napalm fluid bomb? 

Q. Yes, & Napalm gel-filled bomb. 

[942] A. I have never seen one subjected to fire. 

Q. Is that true also about one charged or loaded with 
PT1? Do you know what PT1 ist 

A. Yes, I am aware of it. I have not seen a bomb case 
filled with jellied gasoline subjected to heat. I have seen 
drums of gasoline, however. 
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Q. You have spoken about jellied gasoline. What about 
this magnesium bomb, PT1? 

A. I believe the designation is M46. I have not seen an 
M46 casing filled with jellied gasoline, magnesium or no, 
subjected to heat. 

Q. The evidence so far in the case, Captain, has shown 
that the bomb that was shipped with the magnesium paste, 
sometimes called the goop or PT1 was what they called the 
M76. Does your answer also apply to the M76 bomb? 

A. TI have seen the elements of an incendiary bomb, 
namely, 2 casing and jelly, subjected to heat. 

Q. I see. 

You referred to a demonstration that you saw at Pearl 
Harbor in, I believe, July, 1944. 

A. I believe it was July, and it could have been the first 
part of August, but it was right from that period. 

Q. In the summer of 1944, then? 

A. In the summer, and specifically at this time, because 
we were planning the Palaus Campaign shortly thereafter, 


and I [943] can guess down to about a week or ten days 
within the time. 


Q. What was that demonstration you referred to? 

A. May I give you the background, because I think it is 
quite interesting. 

Three civilians appeared in Pearl Harbor and reported 
to the Army Command, General Richardson. They brought 
along material which they would not discuss except to talk 
about it in terms of what it would do. The Army did not 
enthuse, and they were told to report, and these men told 
me themselves—I was not present when they were told, 
but they told me that they were so advised—to report to 
the Amphibious Naval Command, which happened to be in 
port, whichever it happened to be, Third Fleet, Third 
Amphibious Force was in port. 

Three men in question—as I recall, one was the chief 
engineer of Shell Development Company; another was a 
senior man from Standard Oil Development Company; and 
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the third one, if I am not mistaken, was connected with 
Nuodex. 

Q. Captain, I don’t want to hurry you. If it is necessary 
for you to tell that in connection with the demonstration, 
please do so, but it is the demonstration I was interested in. 

A. Yes, I am coming to the point. I am not trying to be 
verbose or evasive. I want to give some background. 

Q. Yes. 

A. They reported to the Chief of Staff, then Commodore 
Powell, Third Amphibious Force, and they were referred to 
me because [944] of my general background. 

We had a very interesting interview, and as a result of 
that interview we cooked up a demonstration which these 
gentlemen wished to arrange. The demonstration was 
handled by the Army. Present with ourselves as the senior 
naval command on the amphibious side, some Marines, and 
so forth. They set up an open field arrangement with some 
buildings, small, crammy structures, and that sort of thing, 
and various other implacement type situations, and so 
forth. 

They then dropped these Napalm-containing bombs. 
They dropped about fifteen or twenty, as I remember it. 
Unfortunately, almost half of them did not go off, and they 
had to ignite the goo on the ground by firing tracer bullets 
into it. 

Q. For that half that did not ignite? 

A. For those that did not ignite. They were having a con- 
siderable problem with igniters at that time, and although 
the charge would burst the actual ignition, for some reason 
or other would not occur. The stuff was quite stubborn. 

Subsequently, in the Palaus Campaign, where we did use 
a small amount of material on an experimental basis, the 
reports we got from the active command there operating 
under command indicated that they had trouble at that 
point with combustion. The material did not take fire as it 
might have when it was applied. 

Subsequently this was cured. I know not how. Chemical 
[945] Warfare was charged with this, and the later applica- 
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tions were very much better. But these early ones did have 
some technical problems. 

Q. You have talked about the portion that did not go off, 
or that were duds, that is the ordinary word for it, when a 
bomb doesn’t work? 

A. Yes; they were duds, in one sense only. They broke 
open, and the goo, the thickened gel, was scattered around, 
and when it was ignited with the subsequent fire, it burned 
all over the place. 

Q. Yes. And what happened with the ones that were not 
duds? What was the demonstration with respect to that? 

A. Quite good. They performed as advertised. 

Q. Does that mean that they burned down the buildings? 

A. They burned down the little shacks, and they made 
some of the emplacements quite uninhabitable. For those 
that worked, I just wouldn’t have wanted to have been there. 
There is no question about that. 

Q. Are you familiar with the fire raids in the Pacific? 
Did your area of work in the Pacific involve you in the use 


of the Napalm fires, in the fire raids on Tokyo and other 
cities? 


A. No. I saw Tokyo. Officially, I think I was the first to 
land there in Japan. I saw Tokyo and the other area after- 
wards, and I had seen it in 1923 after the big earthquake. 
It was well burned out. There is no question about it. 
[946] Mr. Tuomas: That is all. 


By Mr. R. Hottanpeg: 

Q. Captain, I wanted to know whether or not you know 
enough about those 1944-45 Napalm bombs to say whether 
or not at times they developed vapor leaks? 

A. I really couldn’t. I had not too much contact with 
the actual bombs themselves. I saw these units that they 
had standing around to show us what they were, before 
they dopped them, and then they dropped some, and so 
forth. 

Mr. M. Hotianver: I think he has testified he has had no 
direct experience with the bomb body shell itself. 


The Wrrxess: I have no other contact with them except 
on visits to Chemical Warfare Service down here at their 
headquarters, when I have seen the usual demonstrations, 
and so forth. I have been shown the bombs, but I have 
never seen a leaker, and I wouldn’t know what one looked 
like. 

Mr. R. Hottanper: Thank you very much. 


By Mr. McDonatp: 

Q. I have just one or two questions, Captain. I just was 
interested in the testimony you gave us to the transporta- 
tion aspects of gasoline in containers versus this so-called 
Napalm or jellied gasoline. 

Generally speaking, Captain, gasoline is transported by 
railroad either in 55-gallon drums or tank cars. That is 
correct, is it not? 

A. That is right. I believe that is what I testified. 

Q. Offhand, do you have any personal knowledge of any 
shipments [947] of gasoline that were transported by rail 
in other than 55-gallon drums or tank cars? 

A. I don’t recall any, and I doubt that at any time I was 
likely to have been associated with any small containers, 
5-gallon cans, and things of that type. We possibly filled 
kerosene or naphthas, or some of the naphthas were of the 
gasoline boiling range, but they were not gasoline. 

Q. Doctor, do you have any personal knowledge of the 
transportation of this Napalm gel in either55-gallon drums 
or in tank cars? 

A. I have never transported it or been responsible for 
the transport of it. 

Q. I assume likewise you have no personal knowledge of 
the transportation of gasoline, liquid gasoline, in these so- 
called bomb containers, these steel containers which the 
Napalm gel was placed in for military use? 

A. No. 

Q. That is correct, isn’t it? 

A. That is correct. 

Mr. M. Houzaxver: He has said that three or four times, 
now. 
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The Wrrxsss: I have totally disassociated myself from 
the bomb casings in regard to details or use as containers 
for this, that, and so on. I am quite clear on that. 

Mr. McDonatp: Thank you, sir. That is all. 

[948] The Wrrsess: I can’t testify as to that, because I 
have not done it. 

Exam. Riss: Is there any redirect? 

Mr. M. Hotztaxper: No, Your Honor; I have no further 
questions of the Captain. 

Exam. Ries: You are excused, then, Captain. Thank you. 

(Witness excused.) 

Mr. M. Hottaspver: Mr. Examiner, I would like to call 
Mr. McConnell to the stand. 

Mr. McConnell. 


Joux A. McCoxNeLL, was sworn and testified as follows: 


Dmect ExaMrxatTIon. 
By Mr. M. Hottanper: 

Q. Mr. McConnell, will you please give us your name and 
home address, for the record? 

A. John A. McConnell, 1613 Anondale Road, Falls 
Church, Virginia. 

Q. What is your present occupation, Mr. McConnell? 

A. I am the Chief, Special Negotiations and Research 
Sections, Freight Division, Military Traffic Management 
Agency. 

Q. In the course of your duties, do you handle matters 
pertaining to the proper freight classification of materials 
shipped by the Army? 

A. In our section we are responsible for freight classifi- 
eation for all the military services. 

Q. Were you employed in a similar capacity, performing 
similar [949] functions,—or let me ask you: 

How long have you been employed in a similar capacity, 
doing generally the same sort of classification work you are 
now performing? 
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A. Prior to the establishment of the Military Traffic 
Management Agency, I worked for the Office of Chief, 
Transportation, and started in the capacity in June of 
1945. 

Q. In the testimony presented on behalf of the carriers, 
Mr. Flint stated that in November, 1943—this is on page 
98 of Mr. Flint’s statement—Mr. Flint, at the top of page 
98 of his testimony, refers to a telephone call he received 
from a Mr. Uecker of the Chemical Warfare New York Pro- 
curement Division concerning the classification to apply on 
a steel tube containing Napalm to be used in making incen- 
diary bombs. Have you had the opportunity to review the 
official files of the Army concerning this telephone call and 
ensuing correspondence? 

A. Lhave a photostatic copy of the letter from the Official 
Classification Committee, dated May 4, 1945. Shall I read 
it? 

Q. Yes: would you read that? 

Mr. M. Hottanver: It is very short, Mr. Examiner. It 
is a three-paragraph letter, but very short. I think it will 
save time if he simply reads it into the record. 

Exam. Res: We will have to permit counsel to look at 
the letter before we will permit you to read it into the [950] 
record. 

Mr. McDonatp: I thought the question related to a tele- 
phone conversation. I am a little bit lost at the moment. 

(Counsel inspect document.) 

Mr. M. Houtaxver: I offer for identification Exhibit No. 
26, being a copy of a letter from the Official Classification 
Committee, dated May 4, 1945, addressed to the Command- 
ing Officer, New York Chemical Warfare Procurement 
Division. I understand there is no objection to this letter. 

Exam. Rus: Is there any objection to this letter? 

Mr. Tuomas: No, we have no objection to it. I assume 
that there is nothing else on it, there are no general marks 
around on the copy that you have there? 

The Witness: No; this is a photostat. 

Mr. Tuomas: What does it say at the side? This is 
handvritten here. 


The Wrrssss: That is only for file reference, I think the 
Dewey decimal code. 

Mr. Tsomas: As long as his letter is just the way it is 
here, with the handwriting notation on it, a copy of the 
handwritten notation on the side there. 

Exam. Rs: I assume that if this were received, you 
would supply copies of it, Mr. Hollander. 

Mr. M. Hottaxper: We will follow the same procedure 
we did with respect to the other exhibits. 

[951] Exam. Bis: Very well. Without objection, the 
document marked as Exhibit No. 26 will be received in 
evidence. 

(Government’s Exhibit No. 26, Witness McConnell, 
marked for identification and received in evidence.) 


By Mr. M. Hotiasver: 

Q. Do you have a copy of that letter now before you, 
Mr. McConnell? 

A. Yes, sir; I do. 

Q. Do you conclude from that letter that the Official 
Classification Committee ruled that incendiary bombs filled 
with Napalm (soap and gasoline) were ratable by analogy 
as MC aerial bombs, Item 1896 by the classification? 

Mr. McDoxarp: Objection, Mr. Examiner. The letter will 
be in evidence. It is the best evidence of what it states, 
and the conclusion of this witness is unimportant. 

Exam. Ries: Objection sustained. 


By Mr. M. Hottasper: 

Q. Mr. McConnell, since you have a copy of that letter 
before you, I would like to quote three lines from that 
letter and ask you if this quotation is accurate — 

Mr. McDoxatp: Objection, Mr. Examiner. 

Exam. Riss: Objection sustained. 


By Mr. M. Hottanper: 

Q. Mr. McConnel, have you examined the files of the 
Army to determine whether or not the 1943 telephone ruling 
of the Official Classification Committee referred to in 
Exhibit No. 26 was ever cancelled or rescinded? 
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[952] A. Notas far asI know. 

Q. Would you know from your files whether or not it was 
in effect during the year 1944, in which all of the shipments 
involved in the Bangor & Aroostook litigation and in the 
Seaboard Air Lines litigation took place? 

Mr. McDonatp: I am going to object to that, Mr. Exam- 
iner, unless it is shown that Mr. McConnell by virtue of 
his responsibilities at that time would have known of the 
existence of such a letter, which may or may not have been 
in the same section as he was then, or department of the 
Government, as he was then employed. 

Mr. RB. Hoxzanver: I would also like to bring to your 
attention in connection with this objection, Mr. Examiner, 
that Mr. McConnell, as I understand it, did not come with 
that department until June of 1940. 

Mr. Tomas: And there is the further difficulty with the 
question, Mr. Examiner, that the question has the comment, 
whether the ruling was in effect, which assumes that there 
was some kind of a formal ruling and some kind of official 
effect, neither of which has been shown to be the case, and 
my understanding is that neither is correct. 

Exam. Rres: I am going to sustain the objection, and 
let you either qualify this witness in the first place, or 
rephrase your question. 


By Mr. M. Hottaxper: 

Q. Mr. McConnell, in the course of [953] your official 
duties and responsibilities, would you have been apprized 
of the rescision or cancellation of this telephonic advice or 
ruling given by the Official Classification Committee in 1943 
and explicitly confirmed by it in Exhibit No. 262 

Exam. Riss: Mr. Hollander, without an objection, I don’t 
understand — let me try to get this straight. 

Your Exhibit 26 is not a telephonic communication, is it? 

Mr. M. Houtaxpzr: It confirms advice given over the 
telephone, Your Honor. It refers explicitly to the 1943 
telephonic advice and confirms it, on May 4. 

Exam. Riss: In other words, it confirms a telephonic 
conversation in 1945? 
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Mr. M. Hotraxper: No. — Oh, yes. 

Exam. Riss: Or this memorandum in 1945 confirms a 
telephone conversation in 1943? 

Mr. M. Horraxver: That is right. That is exactly right, 
and I am trying to establish that it was necessarily in effect 
at least during that period of time. 

Mr. Tuomas: For one thing, this witness testified earlier, 
I thought, Mr. Hollander, that he did not start work until 
June, 1945 — work of this nature. 

Exam. Ries: Is that true? When did you start work 
here, Mr. McConnell, with this department? 

The Wrrsess: June, 1945. Anything prior to that would 
be as a result of the files that I have in my hands here. 
[954] Mr. M. Hortaxper: Mr. Examiner, may I ask him 
whether he has access to and official custody of these Army 
files? 

Exam. Eres: Yes, you may ask him that. 


By Mr. M. Horiasper: 
Q. Do you? 


A. Ihave the files with me here. 
Mr. McDoxsatp: That was not the question. 
The Wrrsess: These are the official files of the — 


By Mr. M. Hotiaxper: 

Q. Were you authorized to take those files? 

A. Yes, Iam. 

Q. In the course of your work, are you in fact required 
to review them? 

A. Yes; as needed. 

Mr. McDoxatp: Mr. Examiner, I think we are entitled 
to have a little more explanation than that. I have no objec- 
tion to this witness saying anything said up to this point. 

Now, if it is clear on the record that he is qualified and 
that his access is proper, I have no objection. But I would 
like to know, before this line of examination proceeds, 
whether or not he in fact has, or the section or department 
of the Government by whom he is employed in fact has, 
the custody and responsibility for the particular files, or 
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whether or not some other section or department of the 
military has, and that he just simply walks across the hall, 
or something like that, and is permitted to look at them, 
without the official respons- [955] ibility or custody. 

If that is the fact, I have no objection. 

Exam. Rres: Can you clear this up with this witness, 
Mr. Hollander? 

Mr. McDonatp: And I think it should be particularly so 
with respect to the ancient history aspect of this, Mr. 
Examiner, if I may so put it. 


By Mr. M. HotLanver: 

Q. Mr. McConnell, in the course of your duties and 
responsibilities as Chief of the Special Negotiation and 
Research Section of the Freight Negotiation Branch, do 
you have free access to files such as the particular file you 
have on the desk before you? 

A. Yes, we do. These are maintained in a central file in 
our Freight Division. The files are used daily, not neces- 
sarily this file, but the particular files, we have access to 
them at all times. 

Q. And are you authorized to call up any one of these 
files for official examination by you in connection with your 
duties and responsibilities? 

A. Yes, we are. 

Q. And didyou, in fact, in the ordinary course of your 
business duties and responsibilities, call up this particular 
file from which we have taken out Exhibit No. 26% 

A. Icalled for this file specifically. 

Exam. Ries: Mr. McConnell, what are your dutiest Name 
[956] some of your duties. 

The Witness: We are in charge of the Special Negotia- 
tion and Research Section of the Negotiations Branch of 
the Freight Division. We handle all—— 

Mr. McDonatp: Mr. Examiner, I am reluctant to inter- 
rupt, but we are having a little of the same trouble we had 
before. 

What were your duties, personally, was the question, 
but the answer was ‘‘we.”’ 
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Exam. Rus: I am going to find out what this man’s 
duties are. 

What do you do? 

The Wrrsess: I am Chief of the Section and, in that 
capacity, my section handles everything in connection with 
freight classification, negotiations for handling freight 
forwarder agreements, demurrage, and a miscellaneous 
group of transportation problems, in addition to classifica- 
tion. 

Exam. Rus: For what service is this? For the Army? 

The Wrrstss: This is for the Military Traffic Manage- 
ment Agency, which handles it, and which is the traffic 
manager for all of the military departments. We have 
Army, Navy, Air Force, and Marine Corps. 

Exam. Rus: In other words, do I understand that— 

The Wrrsess: We are a single agency. 

Exam. Rus: You are a single agency, and when any of 
these military services, such as you have enumerated, 
wants to [957] move something by freight, they come to 
you to find out about the classifications and go through 
you for thenegotiations on that freight? Is that your job? 

The Wrrsess: Yes. I don’t specifically handle the nego- 
tiations for the movement of freight, but that is within our 
branch. On classifications, that is my responsibility, for all 
the military departments. 

Exam. Rres: And they would come to you to find out 
how a particular item would be classified; is that one of 
your duties? 

The Wirsess: Yes, sir. 

Exam. Ries: What are some more of your duties, if any? 

The Wirxzss: Well, 

Mr. Tuomas: On that, may I ask, is it his present duties 
his is talking about, or the past? 

The Wirsess: I am talking about present duties. 

In addition to heading up Classification, we will handle 
anything in connection with Railway Express negotiations, 
for agreements, freight forwarder agreements, any prob- 
lems in connection with demurrage, and a variety of mis- 
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cellaneous problems that do not specifically fit in with the 
negotiations for rate and movement of traffic between two 
specific points. 


By Mr. M. Hotianver: 

Q. Do you have a superior that you report to? 

A. Yes, sir; I do. He is a lieutenant colonel. He is the 
[958] Chief of the Branch. 

Exam. Rus: I see. I thought you were Chief of the 
Branch. 

The Wrryess: I am Chief of the Section. I am down a 
little lower than that. 

Exam. Rirs: You have been doing those duties since you 
went there in 1945, or have those changes over the years? 

The Wirwess: They have changed. I am not doing—I 
have not been doing that continuously, but I have been 
assiciated, off and one, with Classifications, and at the 
present time I have that responsibility. 

Exam. Ries: But you have been connected with this since 
June of 1945, when you went there? 

The Witness: Yes, sir. 

Mr. McDonatp: Might I ask one question there, Mr. 
Examiner? I want to be sure I understood his response to 
a question you asked: whether or not that file is the file— 
I don’t recall how you referred to it—of a military section 
which would bring it to you for an expression of your 
views, and not your organization’s file or your section’s 
file. Is that correct? 

The Witness: We do not keep these files specifically in 
our section. Possibly, if any other section within our 
branch had an action that would be comparable to this item 
or would be pertinent to this particular file, the correspond- 
ence would go [959] in that file, too. They maintain a 
separate file. 

Mr. McDonaxp: The only thing I am trying to find out is 
whether that file is actually the file of a different branch 
of the Government or the military, or something, and not 
part and parcel of your own section or branch. Which is it? 
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The Wrrvsss: This is a continuance file that has been 
brought forward through the Department of the Army up 
until the time the Department of the Army relinquished 
its responsibility to the Military Traffic Management 
Agency. 

And I might say further that the Military Traffic Man- 
agement Agency is a single manager under the Department 
of the Army. So these are the official files, as far as we are 
concerned, of everything that is concerned with the Napalm 
transactions that we have had. 

Mr. McDoxauip: And when did that transfer of authority 
take place, approximately? 

The Wrrsess: I think it was approximately October 1, 
1956. 

Mr. Tuomas: The witness has been referring to ‘‘this’’ 
in the course of his last answers. For the benefit of the 
record, can that be identified? Is there a title to your file? 

Exam. Ries: Well, the file is not going to be in the record, 
anyway. But it is the file he has in front of him. 

The Wirvess: It is the file, and the title, as far as we are 
concerned, is ‘‘Bombs X108.”’ 

Exam. Ries: Now, Mr. Hollander, you ask your question, 
[960] and we will see whether he has been qualified enough 
to answer this question. 


By Mr. M. Hortaxver: 

Q. Mr. McConnell, have you gone through that file in its 
entirety? 

A. I have gone through it pretty well, I think. 

Q. In the course of your examination of that file, did you 
find that the 1943 telephonic ruling or advice of the official 
Classification Committee, explicitly confirmed by Exhibit 
No. 26, was ever withdrawn or cancelled or rescinded? 

A. I have a letter here dated 28 January 1945. 

Q. Is that prior to— 

A. This telephone conversation, or the confirmation of 
the telephone conversation, I will have to see the date on 
that again. 

Mr. R. Hottanper: May 4, 1945. 
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The Wrrness: May 4, 1945? I will have to go back here 
a little further, then. 

May I get a couple of dates on this now, and see if I 
can bring it up, to follow through consecutively on the 
thing? 

26 April 1945, there is a letter in the file saying: 

“Notwithstanding what has previously transpired in con- 
nection with this subject——” 

Mr. McDonaxtp: Just a minute: It is a letter in the file 
from whom to whom? 

The Wrrness: This is a letter to the Chief, Chemical 
[961] Warfare Service,—— 

Mr. Tuomas: Mr. Examiner, may I suggest again we 
are right on the question of reading the contents of letters 
from a file. If counsel wants to introduce them as ex- 
hibits,— 

Exam. Rus: I find that this whole form of questioning 
is very unsuitable. In the first place, Mr. Hollander, you 
are going to get yourself into the position where this whole 
file is going to have to be examined by counsel, and I am 
going to have to permit it. 

Mr. Tuomas: We are going to ask for that. The witness 
has already been testifyingabout that. 

Exam. Rms: Apparently, you asked the question of 
whether or not a certain thing has been retraced or added 
to, or something. This witness is unable to answer that 
question until he thumbs through the file to find out again. 
Apparently, he does not know. 


By Mr. M. Hotuanver: 

Q. Have you gone through the file— 

Exam. Ries: And I find that this is time-consuming, 
and I am not sure that we are getting anywhere on it. 

The Witness: May I say that, to the best of my knowl- 
edge right now, we are still describing, in accordance with 
this ruling, as “aerial bombs, empty,”—— 

Mr. McDonatp: Objection, Mr. Examiner. That is wholly 
unresponsive to the question. His question was whether 
or not—not the ruling, but the opinion, was ever with- 
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drawn. The mere [962] fact that they may be doing any- 
thing today is wholly unresponsive to the question. I move 
that the answer be stricken as unresponsive. 

Mr. Tuomas: As a matter of fact, we started off in this 
case with a stipulation that that was wrong. They are 
empty. 

Mr. M. Hortasver: It shows what the practice is. It 
also shows what the practice would have been, had the 
ruling in effect been rescinded. So I think the answer is 
fully responsive. 

Exam. Ries: What is the purpose of this line of testi- 
mony, anyway, Mr. Hollander? Maybe if you state the 
purpose of this—I am utterly confused as to what you are 
doing here. 

Mr. M. Hortasper: The purpose is simply this, Mr. 
Examiner: The Official Classification Committee back in 
November, 1943, made a certain ruling, on which we relied. 

Mr. McDoxatp: Objection. That is not correct. 

Mr. M. Hottaxper: Would you let me finish, and then 
I assume the Examiner would let you make whatever ob- 
jection you wish. 

This telephonic ruling or advice was confirmed by the 
Official Classification Committee in May, 1945, in Exhibit 
No. 26, which you have already received as evidence. Now, 
I want to find out whether or not Mr. McConnell knows 
through his examination of the file whether the Official 
Classification Committee ever repudiated or withdrew this 
1943 telephonie ruling which it [963] had confirmed in 
1945. 

Mr. McDowatp: The answer to the question is clear, 
Mr. Examiner. 

Mr. Tuomas: Mr. Hollander, if you will read the testi- 
mony that was introduced first, Mr. Flint’s testimony, you 
will find that the description of the letter of 1945 sent by 
Mr. Flint one month later, approximately June 26, 1945, 
and in Mr. Flint’s exhibit you will find a copy of that letter, 
giving the ruling about these various matters; that was 
followed up in 1947 and 1948 with other rulings to the 
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same effect, that these incendiary bombs shipped without 
boosters and fuses are incendiary bombs and should be so 
described. 

Mr. M. Horzanper: But I am asking Mr. McConnell 
what he has got before him. I am not asking him about 
Mr. Flint’s files, about the Official Classification Commit- 
tee’s files. I am asking him what his records show, and 
I think I should be entitled to ask him that question, Your 
Honor. 

Mr. Tuomas: But it is irrelevant whether he happens 
to have before him the particular letters that made these 
later rulings. Here comes a man, undoubtedly in good faith, 
bringing in a particular file. Unless there is a challenge, 
which I do not take it is true, to the effect that the earlier 
letters that were sent were not actually sent—— 

Exam. Ris: I am going to permit you to bring that out 
on cross-examination of this witness. But it seems to me 
that [964] he would be able to ask this witness as to 
whether or not this telephonic conversation was repudiated 
or not, according to that file. 

Mr. M. Hottanver: That is all I am asking him. 

Exam. Ris: That is all you are asking him? 

Mr. M. Horranver: That is right. 

Exam. Ries: Then, why are we taking so much time to 
go through all this stuff to find out? 

Is that true or not, Mr. McConnell? 

The Wrrness: We did not receive a copy, the one you 
said, repudiation, 

Exam. Ries: Just yes or no. 

The Wrrvess (continuing): —in 1945. In 1948, I think, 
was the first thing where we specifically asked the Classi- 
fication Committee to confirm it, and they wrote back, the 
copy is in here that you mentioned. It is the first notice 
within this file that that 1943 ruling had been repudiated. 


By Mr. M. Hotianver: 
Q. This was in 1948? 
A. Yes, sir; 1947 or 1948. 
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Mr. R. Horzanper: Mr. Examiner, I think that Mr. 
MeConnell ought to review what he just said. 

Exam. Ris: Just a minute. 

Has that answered your question? 

Mr. M. Horranner: Yes, sir. I am satisfied with his 
answer to my question, and I would like to proceed with 
my next [965] question on direct, if I may. 

Mr. R. Horranver: Well, it is incorrect, Mr. Examiner. 

Exam. Ris: You may bring that out on cross-examina- 
tion, then, you just note that down. 

Go ahead, Mr. Hollander. 


By Mr. M. Hottanver: 
Q. Mr. McConnell, back in 1947, were you employed 
doing this Classification work you have described? 
A. Yes, I was. 
Q. At that time, was there a change in the freight billing 
guide with respect to the items involved in this litigation? 
Mr. McDoyarp: What freight billing guide, Mr. Hol- 


lander? 

Mr. M. Hortanper: Would you answer my question? 

Mr. McDonatp: Objection, Mr. Examiner, until we know 
what freight billing guide we are talking about. We cer- 
tainly have a right to know that. I know what he has got 
in mind, generally. It is a Government freight billing guide 
which does not control the movement of traffic by railroad. 

Exam Ries: Can you be a little more specific as to what 
you are talking about, Mr. Hollander? I don’t know what 
you mean by freight billing guide. I am sure of that. 

Mr. M. Hoxtanver: I thought I perhaps would be ac- 
cused of leading the witness if I asked him whether or 
not— 

Exam. Ries: Well, you are certainlyleading the witness 
in every one of these questions. You have not asked any- 
thing but a leading question. 

[966] Mr. M. Hottanpez: Well, I thought this particular 
question was unobjectionable. However, if counsel wants 
me to rephrase it, I will ask him whether or not he is 
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familiar with any change worked in freight billing guide 
SB55-6 in August of 1947. 

The Witness: Yes, I am. 

Mr. M. Hottanver: Now, I would like to ask the witness 
what the change was, and whether he knows what the cir- 
cumstances were leading up to that change. 

Mr. McDonatp: Objection, Mr. Examiner. 

Exam. Riss: Just a minute, Mr. Hollander. Can we have 
some description of what this billing guide is, unless it is 
going to be put in the record? I do not know what you are 
talking about. 


By Mr. M. Hottanver: 

Q. Would you tell us, Mr. McConnell, just what freight 
billing guide SB-55-6 is or does? 

A. The freight billing guides are a series of publications 
with which we translate Army nomenclature into freight 
classification nomenclature. SB-55-6 was a pamphlet that 
translated Ordnance Corps items into freight classification 
items. They showed the description, plus the freight clas- 
sification item number, consolidated classification item 
number that applied to shipments of that particular item. 

Exam. Ris: Is this a publication put out by the mili- 
tary? 

[967] ‘The Witness: Yes, sir. 

Exam. Riss: In conjunction with the railroads? 

The Wiryess: No, sir. 

Exam. Riss: Or is it just put out by the military? 

The Wirtyess: By the military. 

Mr. McDonatp: And, generally speaking, — 

Exam. Riss: Just a minute. 

What purpose was this to serve? 

The Wityxss: This, as I say, this freight billing guide 
was used by transportation officers as a guide in billing, 
in putting the freight classification description on the bill 
of lading, on all shipments. 

Exam. Riss: I see. 

Then, whenever there was anything to be shipped, this 
billing guide that you have referred to is the thing that 
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was the bible in your office, to direct the military to put 
the description on the bill of lading. Is that the purpose 
of it? 

The Wrrsess: Yes, that is right. 

We distributed these to all transportation officers, any- 
body who would actually be shipping material. 

Exam. Ris: Are you contending that that was con- 
trolling on the railroads, for instance? 

The Wirsess: No, sir, I am not. 

By Mr. M. Hottanper: 

Q. Mr. McConnell, may I ask you if page 94 of Exhibit 
No. 4 shows the change No. 3 in question of [968] SB-55-6? 

A. Yes, sir; it does. 

Q. Now, are you able to answer the preceding question 
as to what change that billing guide made with respect to 
the shipments involved in this litigation; and, secondly, 
what the circumstances were accounting for that change? 

A. The initial issue of SB55-6 contained the entry 
“Bomb, incendiary, 500 pounds IM or PT1”. 

Mr. Tuomas: What page is this? 

The Wirsess: Page 93. 

(Continuing) -—“AN-M76.” It contains several other 
entries covering incendiary bombs. 

Change 3, dated 12 August 1947, page 94 of the exhibit, 
the original showed these bombs described as incendiary 
bombs. 

Change 3 shows the bomb description as “Bomb, inden- 
diary, 100-pound, M47, M-47A1, AN-M47A2, NP or IM, 
without booster or a fuse.” 

Exam. Ries: That is: “(NP or IM).” 

Now, go ahead. 

The Witness: “Without booster or fuse.” 

It shows another entry of: “Bomb, incendiary, 500-pound 
(IM or NP), AN-M76, without booster or fuse.” 

These bombs are shown in the change as being described 
as aerial bombs, Item 1895C of C No. 17. 

Mr. McDowatp: May I ask there for clarification so I 
ean [969] follow this line of testimony, Mr. Examiner, 
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whether the aerial bombs, empty, description was the origi- 
nal ruling or the one that you said was changed on August 
12, 1947. 

Mr. M. Horranver: I don’t know what he means by the 
original ruling, Mr. Examiner. 

Mr. McDonatp: Well, one or the other is being super- 
seded, or something; is that not right? 

The Wrirness: The basic issue of the billing guide de- 
scribed them as “incendiary bombs.” 

Mr. M. Hortanper: And this was later changed to read 
“serial bombs, empty”? 

Tue Witness: Yes. 


By Mr. M. Hottanper: 

Q. What was the reason for that change? 

A. There were comments earlier in the files that the 
billing guide was going to be, as a result of this previous 
correspondence discussing the Official Classification Com- 
mittee ruling, there was a remark in the file that the bill- 


ing guide would be changed as a result of that. However, 
apparently nothing had been done on it until August, 1947, 
when it was called to our attention that we still had the 
incendiary bomb ruling in the billing guide. It was then 
we went and made this change. 

Q. Prior to August of 1947 and subsequent to the 1943 
telephonic ruling or advice, how were they described, the 
shipments in question, in actual practice? 

A. Prior to the Official Classification Committee ruling? 
[969-a] Q. No; subsequent to it, but prior to the 1947 ref- 
erence to aerial bombs, empty, in Change No. 3 of SB-55-6; 
how were they described in practice? 

Mr. McDonatp: Mr. Hollander, when you ask that ques- 
tion, do you mean on the shipping documents tendered to 
the railroads, or do you mean in SB-55-6 prior to the 
change accomplished on August 12, 1947 You say “how 
they were described in practice.” 

Mr. Examiner, we want to know whether that means—— 

Exam. Ries: Could you clarify that, Mr. Hollander? 
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By Mr. M. Hortanver: 

Q. What was the actual classification or description used 
by your office subsequent to the 1943 telephonic ruling but 
before promulgation of Change No. 3 in SB55-6 in August 
of 1957? 

Mr. McDoxaxp: Objection to that, Mr. Examiner. 

Exam. Ries: You mean on the bill of lading that went 
to the railroads? 

Mr. M. Hottaxver: Yes, Your Honor. 

Mr. McDoxatp: Objection to that, Mr. Examiner. 

Exam. Res: Well, that is in the record. That is, Ex- 
hibits 1, 2 and 3 will show what was on there. 

Mr. McDoxatp: The documents speak for themselves. 

Exam. Rus: If that is what you mean. Those are the 
bills of lading of these movements involved here. 


By Mr. M. Hotianxver: 

Q. Would a bill of lading description, or would you have 
expected during this period of time for a bill [969-b] of 
lading description to have referred to the description as 
it appeared in Change No. 3? 

Mr. McDoxaup: Objection to that, Mr. Examiner. The 
witness was not even there at the time these shipments 
moved, so what he might have expected subsequently is 
wholly irrelevant and immaterial. 

Mr. M. Houzasper: Mr. Examiner, may the record show 
that this man was doing this work since 1945, and a good 
number of the shipments involved in this litigation moved 
in 1948 and 1950. 

Exam. Ries: Of course, the record shows that. 

Mr. Tuomas: Mr. Examiner, the question of what this 
man would expect a particular thing to be billed is irrele- 
vant, anyway. 

Exam. Ries: That is questionable, and I am going to 
sustain the objection on that. 

Mr. M. Houzaxper: I have no further questions of this 
witness. 

Exam. Ries: You may cross-examine. 
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Mr. Taomas: We are not in position, Mr. Examiner, to 
cross-examine this witness at this point, until we have 
examined the file. He has been testifying that the file 
before him does not contain this or does not contain that, 
and so on. 

Exam. Rres: I realize that. 

Mr. Tuomas: We would be glad to do that tonight, go 
over [969-c] it tonight, and be prepared to go forward 
with the cross-examination in the morning. 

Mr. M. Hottanver: I have no objection to the inspec- 
tion of the entire file, but I think it should be done in Mr. 
McConnell’s presence. So I would suggest it be done some 
time tomorrow morning. 

Mr. Tuomas: Let us do it before tomorrow morning. 

Exam. Ries: Off the record. 

(Discussion off the record.) 

Exam. Ries: Back on the record. 

The hearing will stand adjourned until 9:30 tomorrow 
morning. 

(Whereupon, at 5:05 o’clock p.m., the hearing in the 
above-entitled matter was recessed, to reconvene at 9:30 
o’clock a.m., Tuesday, October 7, 1958.) 
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{970} Berore roe Inrerstare Commerce Commission 
Docket No. 32130 
In the matter of: 
Usrrep States or AMERICA, 
v. 
Wesrern Pacrric Ramroap Company 


Docket No. 32131 
Usrrep Srates or AMERICA, 
v 
SeaBoarp Am Love Ramroap Company 


Docket No. 32132 
Ustrep States or AMERICA, 
v. 
Baxcor anp Aroostook Ramroap Company 


Hearing Room F, Interstate Commerce Commission, 
Washington, D. C. 


Tuesday, October 7, 1958 


The above-entitled matter was resumed for hearing, at 
9:30 a.m., pursuant to recess, before 
Ricwarp S. Rres, Examiner. 
APPEARANCES: 
(As heretofore noted) 


[971] se ° . 
[972] Proceepincs 


Exam. Ries: The hearing will come to order. 


I believe as we adjourned last evening that Mr. McCon- 
nell was on the stand. 


Had you finished your direct examination of Mr. McCon- 
nell, Mr. Hollander? 

Mr. M. Hotianver: Yes, Mr. Examiner. 

Exam. Ries: So the witness is now turned over for 
cross-examination; is that right? 

Mr. M. Hortanper: Yes. 
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Exam. Riss: All right, youmay take the stand, Mr. 
McConnell, and we are ready for cross-examination. 


Joun A. Mc ConneEtt, the witness under examination at 
the time of the recess, resumed the stand and, having been 
previously duly sworn, was further examined and testified 
further, as follows 


CROSS-EXAMINATION. 
By Mr. THomas: 

Q. Mr. McConnell, I call your attention to Exhibit No. + 
to the letter beginning on page 75 of that exhibit, dated 
June 26, 1945, with the initials in the upper right-hand 
corner, WSF, addressed to Lieutenant Colonel R. M. Boyd, 
and ask youif you have that letter, or a copy of that letter 
in the files which you have before you, and about which 
you were testifying yesterday? 

A. No, sir; I haven’t seen this letter. 

[973] Q. So that your comment yesterday with respect 
to anything differing from the earlier expression of opinion 
by Mr. Flint of the official classification committee, was 
made without regard to the existence of this letter? 

A. Sir, I don’t know that letter was in existence. I have 
a later letter, but I have never seen that one. 

Mr. Tuomas: Mr. Examiner, we had the opportunity last 
night, with Mr. McConnell, of examining the files that he 
had and about which he testified. 

As a result of that examination, we find a few letters 
in the file which have a bearing on the testimony that he 
gave us to the way which the government would describe 
these articles during that period and their reasons for call- 
ing the articles one thing or another. 

There would be about seven separate letters. In offering 
those I wonder whether it would be better to offer them 
with a separate exhibit number for each one of them, or 
would you prefer to have them all under one exhibit num- 
ber for identification purposes. 

That is, the material itself is still in his file and it would 
be necessary, of course, to make copies of it which could 
promptly be done. 
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Would you prefer to have them off ered as one exhibit 
number for that group? 

Exam. Russ: I think it would be better to have that 
[974] offered separately, give them separate numbers for 
each of these documents. 

Mr. Taomas: Yes. 

Mr. H. Howzaxver: Mr. Examiner, could we go off the 
record? We might save some time if we do. 

Exam. Ris: All right, we will go off the record. 

(Discussion off the record) 

Exam. Riss: Let us go back on the record. 

As I understand it, Mr. Thomas, you have some letters 
that you have found im this file of Mr. McConnell’s that 
you would like to introduce in evidence? 

Mr. Tuomas: That is true. 

Exam. Eres: I also understand that Mr. Hollander has 
some letters that he would also want to introduce if yours 
were received in evidence. 

I further understand that there is no objection from 
either side that these particular letters come in. 

With that understanding, no objection on either side, 
I am going to reserve Exhibit No. 27 for the letters which 
you propose to offer, Mr. Thomas, and I would like to have 
you designate numbers on each of the pages of these letters 
which will form exhibits so that the exhibit can be referred 
to by page number. 

I would like that to apply to what will become Exhibit 
No. 28 so far as you are concerned, Mr. Hollander. 

[975] (Exhibits Nos. 27 and 28 were reserved. 

Exam. Rirs: Now, do I understand that counsel can get 
together and prepare those exhibits and offer them a little 
later on today during the course of this hearing? 

Mr. M. Hottanxper: Yes, Mr. Examiner, for the purpose 
of clarification, when you use the word “letter”, I assume 
you intend to include, as I am quite confident counsel for 
the carriers intends to include, memoranda or endorse- 
ments? 
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Exam. Rres: Yes, I used letter as a short expedient to 
explain what I was talking about. 

Mr. Tuomas: We are in entire agreement with that pro- 
cedure, Mr. Examiner. : 

There is one feature that I think should be mentioned. 
While we have no objection at all in general to Mr. Hol- 
lander putting in whatever he wants from this file, we 
have not yet seen those letters, whereas he has seen and 
examined the letters which we propose to put in. 

Mr. M. Hortanper: Mr. Examiner, he has gone through 
the whole file. Their counsel was here until seven o’clock 
last night examining the whole file. 

Mr. Taomas: What he intends to do is put in particular 
documents, not the whole file. So I don’t anticipate there 
will be any objection on my part. 

Exam. Ries: Now, gentlemen, I am assuming you are 
going [976] to indicate to Mr. Thomas what ones you intend 
to put in. 

Mr. M. Horzanper: Yes, but let me get this straight, 
please, Mr. Examiner. 

If the premise of Mr. Thomas’ recent colloquy with you 
now was to preserve to him the right to object to any corre- 
spondence, memoranda or letter that I want to put in after 
I specifically designate, if that was his purpose, then I want 
it very plainly understood that I withdraw my acquiesence 
to his attempt to get admitted into evidence the particular 
documents that he wants to have admitted. 

I can’t understand the purpose of the reservation he is 
making, but that, if that is it, I will want to object specifi- 
cally to each document he wants to go on. We have our 
own objections, but we are willing to overlook them if, as 
I say, we can get the whole picture straightened out. 

I think the only practical way to get that whole picture 
straightened out is by getting both parties to agree to 
whatever the other party wants to put in. 

Exam. Rms: Did you mean you wanted to reserve an 
objection, Mr. Thomas, or did you merely mean youwanted 
to be able to see what counsel was putting in? 
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Mr. Txomas: Primarily I want to be able to see. It is 
possible upon seeing it there may be some reason for objec- 
tion to that. 

I can’t imagine it because in general I have no idea of 
[977] objection and I am sure this will disappar upon our 
being offered the opportunity of actually seeing what he is 
proposing to put in. 

However, if Mr. Hollander is worried about his waiving 
objections to ours going in, where as we are not waiving 
objections in advance to his, I have no objection at all to 
bis having a right to renew his objection to ours if, for 
example, the circumstances develop that we make an objec- 
tion to his. 

I don’t anticipate that that probably will arise at all. It 
is only the fact that I haven’t had the opportunity to see 
his selection of the papers. 

Exam. Rus: I think probably that will work out, Mr. 
Hollander, because, as you see, I haven’t accepted these 
exhibits yet. 

All I have done is reserve these two numbers and you 
are going to then present them. 

As I understand it, at the moment, there is no objection, 
but if you both have objections to each other’s exhibits, if 
that is the way it has turned out, why, we have wasted this 
time, I can see that; we are going to have to go through it 
again, exhibit by exhibit. 

Mr. Mc Donatp: There is one other thing that is being 
overlooked, Mr. Examiner, and I have no way of antici- 
pating it, but instead of an objection it is quite likely that 
when we see what Mr. Hollander wants to introduce there 
may be some [978] companion letter or document that we 
feel should be introduced. 

Again I don’t know that that is so. 

Now, I don’t criticize Mr. Hollander, but, as Mr. Thomas 
said, we hold him what we were going to ask to put in as 
of seven o’clock last night and we don’t know yet a single 
one he is going to put in. 

Mr. M. Hottanpez: I do want the record to show that I 
did not receive any list of documents that Mr. Thomas 
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expects to put in this morning. I did get back the file from 
him with several tabs. By the time I got home there were 
only three tabs because through my own negligence and 
inadvertence, I did not handle the document as delicately 
as I should have, so there were only three tabs in the file 
by the time I got home. 

Then, of course, I have my own tabs in there. 

Exam. Riss: I think we understand this situation pretty 
well. I will let it stand as is. 

Then, at the time these exhibits are offered, if it is not 
going to work out, we are right back where we were when 
we started; that is all. 

Mr. M. Hortanver: With each party reserving the right 
to object to any one of these pieces of correspondence? 

Exam. Ries: That is the understanding as I understand 
it now. 

Mr. M. Horzanver: Thank you, your Honor. I am sorry 
I wasted these tenminutes. 

[979] Mr. Tuomas: Could we go off the record for just a 
minute for the mechanics of thist 

Exam. Ris: All right, off the record. 

(Discussion off the record) 

Exam. Ries: On the record. 

Do you have any questions of Mr. McConnell now, Mr. 
Thomas? 

Mr. Tuomas: No, I have no questions. I would suggest, 
however—and I understand that Mr. McConnell will remain 
available while this matter of getting the letters or docu- 
ments from his file is being prepared—he be excused. 

Exam. Ries: Can you do that, Mr. McConnell? 

The Witness: Yes. 

Mr. M. Houtanver: Available for what purpose? 

Exam. Ris: With this file while it is being torn up here 
for the purpose of these exhibits. If Mr. McConnell can be 
around whi'e that is being done, which I am sure you would 
like to be, why, we would like to have you there. 

Mr. M. Hoxzanver: It. won't be necessary, as I under- 
stand it, to have him recalled. 

Sxam. Ries: No, I am not talking about recalling him 


770 


with it the way it stands. It is just that he is with the files. 

Mr. McDonatp: There is exaxtly the point, there may be 
some necessity, so I don’t think he may be officially ex- 
cused. 

Mr. Tuomas: Because we have not reached the point of 
[980] ruling on the documents from his file. 

Exam. Ris: That is true. We have not ruled on the docu- 
ments. 

Mr. M. Hortanper: There is nothing we will need from 
him, Mr. Examiner. 

Exam. Ries: There may be, Mr. Hollander. I am not 
going to excuse this witness at this time. 

You may step down from the stand, but you are not 
excused. 

You may call your next witness, Mr. Hollander. 

Mr. M. Hoitanper: Mr. Amick, will you take the stand. 
please? 


Russeit B. Asnck, was called as a witness and, having 


first duly sworn, was examined and testified as follows: 


DmeEcT EXAMINATION. 
By Mr. M. Hottanper: 

Q. Mr. Amick, will you stateyour full name and address 
for the record, please? 

A. Russell B. Amick, 420 Windsor Street, Silver Spring, 
Maryland. 

Q. Where are you now employed, Mr. Amick? 

A. The General Accounting Office, transportation divi- 
sion. 

Q. How long have you been employed there? 

A. Twenty-three years. 

Q. What is your present position with the general Ac- 
counting [981] Office? 

A. Iam a group supervisor in the special reports section 
of the transportation division. 

Q. In the course of your duties at the office, have you 
been engaged primarily in dealing with classification rat- 
ings for transportation of shipments by rail? 
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A. Among other duties, yes. 

Q. Does the performance of these duties pertaining to 
classification rating matters require you to have a close 
familiarity with the interpretations of tariffs and also the 
rules and regulations of the Interstate Commerce Com- 
mission concerning shipments by rail of explosives and 
other dangerous articles? 

A. Yes, to the extent that they affect the charges on any 
shipment. 

Q. Have you appeared in other courts as an expert wit- 
ness on transportation classification rating matters? 

A. Yes, sir. 

Q. Are you familiar with the controversy here with re- 
spect to the proper classification of steel bomb body cases 
filled with napalmgel or thickened gasoline? 

A. Yes, sir. 

Q. Were youin the hearing room yesterday when Dr. 
McKenna testified? 

A. Yes, sir. 

[982] Q. Did you hear Dr. McKenna testify to the effect 
that the napalm gel is a component of an incendiary device, 
but in itself is not incendiary? 

A. Yes, sir. 

Q. Did you hear any of the other witnesses appearing 
on behalf of the government who testified to the same 
effect? 

A. Yes, sir. 

Q. Did your familiarity with freight classification mat- 
ters enable you at this point to tell the appropriate freight 
classification for transportation of gasoline? 

A. Yes, sir. 

Q. What particular class is that carried in? 

A. In the Consolidated Freight Classification. 

As I remember, it is thirty-seven and a half percent in 
official, fifth and western, and six in southern. 

I can refer to the classification to verify that. I think 
that is correct. 

Mr. McDonaup: For clarification, Mr. Amick, are you 
referring to the present classification, which as you know, 
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applicable one, or don’t you want to make clear what you 
are referring to and perhaps why? 

The Wrrssss: I am referring to the classification that 
was in effect in 1944 at the time these shipments in contro- 
versy moved. 


[983] By Mr. M. Hotianver: 

Q. With respect to the same period of time, Mr. Amick, 
are you able to tell us the correct classification at which 
empty steel bomb body cases would have been carried? 

A. I can tell you the classification that is published in the 
appropriate classification which, as I remember, is fifth 
class in the western, fifth in the southern—I am not exactly 
sure it is that without referring to the classification. 
May I? 

Exam. Ries: You may. 

The Wirsess: Referring to the—— 

Exam. Ries: What are you referring to, now, Mr. Amick? 

The Wrrsess: I am referring to agent Greenly’s ICC 56, 
Consolidated classification No. 16, item 1895, bomb bodies, 
carload quantities to take thirty-seven and a half in official, 
sixth in western classification, and fifth class in southern 
classification. 

Mr. McDoxatp: Mr. Examiner, may I have the question 
read now, please, to which that is in reply? 

Mr. M. Horrasver: Before you do that, for your con- 
venience and in order to enable you to follow the witness’ 
testimony this extract from Consolidated classification No. 
also appears on page 3 of Defendant Exhibit No. 4. 

(The pending question, as above recorded, was read by 
the reporter) 


[984] By Mr. M. Hotiaxvzr: 

Q. Mr. Amick, are you also aware of the correct trans- 
portation classification assigned to the napalm granule, 
itself? 

A. Yes, sir. 

Q. Can you tell us what it is? 
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A. I can—— 

Exam. Rres: And what period of time, now. 

The Wirxess: At this same period of time, in this same 
classification No. 16, it was probably classified as soap or 
soap powder. 


By Mr. M. HoLLanper: 

Q. Is that item 40870, Mr. Amick? 

A. Yes, 40870, on page 382 of this classification, fifth-class 
in official territory, sixth-class in western territory, and 
fifth-class in southern territory. 

Mr. McDonatp: Mr. Examiner, I am going to object to 
the last response. Mr. Amick answered in response to the 
question when he was asked what the rating was that was 
applicable, that it probably took so and so, and the inference 
was clear that what he was saying was what the classifica- 
tion people said was applicable rather than what his con- 
tention was. 

Now, the probability there makes it quite clear he is not 
testifying now from his own standpoint. 

Exam. Ries: I don’t understand that. I thought you were 
reading from this classification what it says. 

The Witness: I am. 

[985] Mr. McDonaxp: That is correct as far as it goes, 
Mr. Examiner. The question asked him presumably as a 
classification expert from the government standpoint what 
ratings he contends were applicable. : 

In his response, among other things, he said probably. 
Now, probably leaves us all up in the air. We don’t know 
whether he is talking about what the classification commit- 
tee would conceivably say was applicable, which is a differ- 
ent thing from what he would say, and which from his 
expert opinion is not the fact. 

Mr. M. Houtanver: Mr. Examiner, with your permission, 
I think I may be able to straighten this out even to Mr. 
McDonald’s satisfaction. 

Exam. Rres: All right. 
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Q. Mr. Amick, are you aware of the fact that there was 
a controversy between the carriers on the one hand, and 
the United States Government on the other hand, as to the 
appropriate transportation classification for the carriage 
of the napalm granule? 

A. Yes, sir. 

Q. Can you briefly tell us what the respective contentions 
were as to the claimed applicable classification rating? 

A. The carriers contended for the rates on chemicals, 
NOIBN. 

The government contended on the other hand that the 
powder was nothing more than metallic soap and was sub- 
ject to the [986] classification rating of soap powder. That 
is the item I just read. 

Q. Do you know whether that controversy between the 
carriers and the United States Government was ever re- 
solved ? 

A. It was. 

Q. Do you know what the resolution was? 

A. The Court of Claims decided that the classification of 
soap powders was the proper classification for the napalm 
granule or powder. 

Q. That is that item 40870. 

A. 40870. 

Exam. Ries: In what case did they decide? 


By Mr. M. Hotianver: 

Q. Do you remember the name of that case? 

A. It was Union Pacific versus the United States. It was 
decided sometime around 1951, but I don’t have the citation 
at the tip of my tongue. 

Mr. M. Hottasper: It is in 117 Court of Claims. 

Examiner Ries: 131? 

Mr. M. Hottanpzz: I am sorry, I don’t know about the 
Federal Supplement citation, but I will supply you with the 
full citation. It is in volume 117 of the decisions of the 
Court of Claims, Union Pacific Railroad Company against 
the United States. 
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By Mr. M. HotLanver: 

Q. Subsequent to the decision of the [987] Court of 
Claims in that Union Pacific Railroad Company, Mr. Amick, 
was there any attempt on the part of the carriers to seek 
further review of that Court of Claims decision? 

A. Not to my knowledge. 

Q. As part of your responsibilities, if there had in fact 
been such review or if there had been any change with re- 
spect to that decision, would it have come across your desk, 
or would it have come to your attention? 

A. It would have come to my attention and probably over 
my desk. 

Q. Mr. Amick, I am going to show you some additional 
excerpts from this same Consolidated Freight Classifica- 
tion No. 16, starting at page 2 of Defendant Exhibit No. 4. 

Can you tell us whether in your opinion item 1820 set 
forth on that page, or any of the other subdivisions under 
item 1800, can properly be made to apply to the transporta- 
tion of steel bomb body cases filled with napalm gel or 
thickened gasoline? 

Mr. McDonatp: I am going to object to that question, 
Mr. Examiner, unless it is limited or qualified by the ad- 
dition of the phrase “in the absence of any other tariff 
provision or section 22 quotation.” 

Exam. Rirs: Your objection is overruled. You can bring 
that up on cross-examination, if you wish. 


By Mr. M. Houtanper: 
I think the question calls for a yes or no answer. 
Would you like to have it reread? 
t9ss] A. I would, if you please. 
(The pending question, as heretofore recorded, was read 
by the reporter) 

: No. May I make a comment that this ex- 
cerp i the extent that items 
1805 and 1862 i placed directly under 
item 1800, whereas in the classification they are indented 
about two spaces. 
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By Mr. M. Hortayper: 

Q. Mr. Amick, I think if you look very closely at that 
there is a slight indention showing that a subgrouping was 
intended. 

A. It may be that I need my glasses changed. 

Q. The point I gather you are trying to make is that each 
of the items under the item 1800—that is from item 1805 
through item 1865, did you say? 

A. Yes, sir. 

Q. —are intended to be subdivisions of one generic head- 
ing, namely, item 1800. 

A. That is the way I interpret the classification as pub- 
lished. 

Q. Now, would you tell us why in your opinion item 1820 
cannot be made properly to apply to the transportation of 
the commodities in question in this suit? 

A. Yes, sir. 

As I say, all of these items, including item 1820, is a 
[989] subdivision of item 1800 and must be read in con- 
nection with it. The item “bombs or mines, loose or in pack- 
ages”, as stated in 1820, standing alone, means nothing. It 
might mean insect bombs. 

But since it is a subheading of item 1800, the conditions of 
item 1800 also apply to 1820. 

The conditions in item 1800 are, first, it must be ammuni- 
tion; 

Secondly, it must be explosive ammunition or incendiary 
ammunition, or gas ammunition, or smoke ammunition, or 
tear producing ammunition, one or more of those qualities. 

Futhermore, there is a further reason. Item 1800 to which 
all of these are subject, refer to note one, item 1805, which 
through rule 39 of the classification makes reference to 
agent Topping’s tariff which at that time was the tariff 
which set forth the rules for the transportation of ex- 
plosives and other dangerous articles, which indicates to me 
that— 

Q. May I interrupt. Are those the same rules that have 
sometimes been referred to here as Campbell’s tariff and 
the ICC regulations on explosives? 
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A. They are the same rules. Mr. Campbell, as I believe I 
heard someone testify, suggested Mr. Topping, in publish- 
ing the tariff. Now, that provision of making all of these 
items subject to the rules of the ICC indicates that to 
me, an article that does not comply or is not subject to that 
rule is not the type of ammunition that is included in item 
1800 and since the [990] best information I have, based on 
information I have obtained from various sources and the 
testimony in this and other proceedings, involving this 
question, these bomb bodies filled with napalm gel are 
neither explosive nor incendiary, nor are they subject to 
the rules of the ICC for the transportation of explosives or 
other dangerous articles. 

Accordingly, I can’t see how that item can be applied. 

Q. Did you in fact hear Mr. Campbell testify that the 
articles involved in this litigation were not subject to his 
tariff, that is, to the ICC regulations on explosives and 
other dangerous articles? 

A. I did. 

Q. Do you feel that that fact, standing by itself, is suffi- 
cient to prevent application of item 1820 or of any of the 
other subdivisions of item 1800 to the shipments involved 
in this litigation? 

A. I think so. 

Q. Can you tell us by whom these freight classification 
manuals are prepared? 

4. The carrier or the carriers’ agents. 

Q. Is it a government document? 

A. No, sir. 

Q. Whose document is it? 

A. It is the railroad’s tariff which they are required by 
the law or the rules of the commission to publish and hold 
out to the [991] public their charges and the services they 
all perform and the charge they will make for those services. 

Q. Mr. Amick, are you familiar with the principle of 
transportation classification to the effect that the charge or 
classification for any particular commodity depends upon 
its actual nature rather than upon its description in a bill 
of lading? 
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A. Yes, sir; that is approximately a correct statement. 

Q. If a carload of oranges was to be misdescribed in the 
bill of lading as high explosives and an explosive placard 
had been affixed to the car of oranges and it was later 
determined that what was actually shipped was just plain 
oranges, on what classification basis would the carrier be 
compensated for transporting those goods? 

A. He would be entitled to the charge for shipment of 
oranges. The shipper might be in trouble if he deliberately 
misdeseribed it. But so far as the carriers’ services are 
concerned, he would only be charged for transporting the 
carload of oranges and the fact that he handled it as 
dangerous explosives or as explosives doesn’t enter into 
the charge because the rules of the Interstate Commerce 
Commission sets up no charge whatsoever for the operating 
expense of handling the shipment as an explosive shipment. 

That is taken care of in the classification of the rate. 

Not only is there no charge set there, but the carrier is 
[992] not required to furnish services. They can only 
charge for these services to the extent that they are held 
out to the public in their tariff and to the extent that their 
tariff makes a charge for the services. 

In short, if they perform a service and there is no charge 
in the tariff for that service, they are not entitled to any 
charge. 

Q. Supposing we had the converse of this situation and 
high explosives are misdescribed on the bill of lading as 
oranges, and, of course, there being, as a result of misde- 
seription there is no placard affixed, no explosive placard 
or any other placard affixed, in your view would the reim- 
busement to the carrier for transportation of those goods 
be based on the goods as described or the goods as actually 
involved? I don’t know if you understood my question? 

A. I think I did. If it later developed that they were ex- 
plosives in fact, regardless of whether the carriers per- 
formed the services required by the Interstate Commerce 
Commission regulations for the movement of the carload of 
explosives, the carrier still would be entitled to compensa- 
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tion for the transportation of the explosives provided they 
got through safely, notwithstanding all these hotboxes and 
fires and other things incident to railroad transportation, 
without blowing up. 

Q. In other words, it is fair to say that irrespective of 
the description in the bill of ladings, the controlling element 
so [993] far as the classification or charges to which the 
carrier is entitled, depends on the actual nature of what 
moved over the rails? 

A. That is a long established rule. 

Q. Now, applying that long established rule to the par- 
ticular commodities involved in this litigation, do you have 
any opinion as to the proper classification for rate purposes 
which should be assigned to the goods involved in this liti- 
gation, the steel bomb body cases filled with thickened 
gasoline? 

Mr. Tuomas: Objection, for the moment, to that question. 
May I have it read? 

(The pending question, as above recorded, was read by 
the reporter) 

Mr. Tuomas: When you ask for the proper classification 
there, do you have in mind, or are you asking his opinion as 
to what he thinks the classification actually is, or what other 
kind of classification rating he thinks it should have been? 

Mr. M. Horzaxver: I am asking for his opinion as to 
what the appropriate classification is. 

Mr. Tuomas: What it actually is? 

Mr. M. Hottanver: For his opinion. 

Mr. McDonatp: I would like to object to the question 
unless it is made clear whether or not by reference to this 
litigation Mr. Hollander is referring simply and solely to 
the particular shipments involved in the litigation. 

[994] Exam. Ris: The question says that, Mr. McDon- 
ald. He is talking about these shipments involved. That 
is the way he ends up his question. 

I will overrule the objection. 

You may answer. 

The Wrrness: Yes, I have an opinion. 
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Q. Will youplease tell what your opinion is and exactly 
on what your opinion is based? 

A. My opinion is that they should be rated no higher 
than fifth class in western territory under rule 18 of the 
classification, the rating for a combination article, that the 
bomb bodies are one article and which take, as I said be- 
fore, a classification in carload lots of thirty-seven and a 
half percent in official, sixth class in western and fifth class 
in southern. 

Q. Is that item 1895? 

A. That is item 1895, and the contents, the gel, based on 
what I have heard, in my opinion, would be rated as gaso- 
line,—it is ninety percent or eighty-eight percent gaso- 
line—I believe I heard it ranging from eighty-eight to 
eighty-six percent gasoline. It might be considered fairly 
embraceable under gasoline NOIBN since it does not qual- 
ify under liquid or single— 

Exam. Ries: What item is that? 

The Wrrsess: 36405, on page 361. 

[995] It is fifth class in official classification territory; 
thirty-seven and a half percent in southern classification 
territory, and fifth class in Western territory. 

Mr. McDowatp: Mr. Examiner, might we ask Mr. Amick 
to repeat the earlier ones he gave on the pages. I am not 
sure, but I think you made a similar mistake. 

Mr. M. Hortaspez: Mr. Examiner, that item 1895 is on 
page 3 of Defendant Exhibit—— 

Mr. McDoxwatp: The witness’ testimony is on the 
record, what he is saying. We ought ti have it correct 
from him. 

The Wrrxess: You would like me to read the ratings 
in the respective territories? 

Mr. McDowatp: Yes. 

The Wrrness: Thirty-seven and a half for official; sixth 
class for southern territory, and fifth class for western. 
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Exam. Rms: Proceed, Mr. Hollander. 

The Wirness: I have not completed my answer. 

Exam. Ries: I am sorry. 

The Wrrness: Now, under rule 18 the carrier would be 
entitled to the higher of the two rates, depending on which 
of these various territories govern the rate tariff. 

So the rate might be thirty-seven and a half—that works 
out so that it would be fifth class in any territory. 


By Mr. M. Hotwanper: 


Q. So that on the basis of your conclusion as to the ap- 
propriate classification to be assigned to [996] these ship- 
ments in question in this litigation, am I correct in under- 
standing that it is your view that the shipments in ques- 
tion should properly have been transported at a rate not 
in excess of the fifth class rate? 

A. That is right. 

Mr. M. Houtanper: Mr. Examiner, I would like to have 
identified and later offered into evidence these exhibits, 
numbered 29, 30, and 31. 

Mr. McDonatp: How are we identifying them, Mr. 
Hollander, by docket number? 

Mr. M. Hoxtanver: The first exhibit number, No. 29, is 
the exhibit pertaining to the WesternPacific case, docket 
No. 32130. 

The second exhibit, No. 30, is the one pertaining to the 
Seaboard Air Line case, Docket No. 32131. 

The third exhibit, No. 31, pertains to the Bangor and 
Aroostook case, docket No. 32132. 

Exam. Rms: Very well. They will be so identified. 

(Exhibits Nos. 29, 30, and 31, were marked for identi- 
fication) 


By Mr. M. Hotianper: 


Q. Were these three exhibits prepared under your super- 
vision or with your colaboration? 
A. They were. 


782 


Q. Can you briefly tell the Examiner what these exhibits 
cover? Using Exhibit No. 29 as illustrative of the nature of 
[997] materials included in all three exhibits, can you 
please tell the Examiner exactly what these exhibits show? 

A. Each of them were divided into three parts when I 
made them up, marked as Exhibits 1, 2, and 3. The first 
one, which is page 1, headed “Statement showing actual 
shipments involved in Western Pacific Railroad Company 
versus the United States,” Court of Claims Number, and 
that shows the transportation details of the actual ship- 
ments, the origin, the destination, the bill of lading num- 
ber, the date of the shipment, the route shown on the bill 
of lading, mileage from origin to destination the weight 
shown on the bill of lading, rate on the carriers’ basis and 
the charges on the carriers’ basis, and car mile and ton 
mile, earnings on the carrier’s basis, and rate on the gov- 
ernment basis, the charges on the government basis and 
the revenue earnings in car miles and ton miles on the 
government basis. 

Q. In other words, the first page of these exhibits shows 
a comparison between the revenue computed on the basis 
of the classification rating the government contends applies 
as opposed to the revenue recoverable by the carrier if 
item 1820 should apply? 

A. It shows the difference between the rates based on 
item 1820 of the classification, which was shown under the 
heading, columns 8, 9, 19 and 11, as opposed to the earn- 
ings and so forth based on the government’s contention 
that the fifth class [998] applies. 

Q. Now, the next two pages of that exhibit. 

A. Thenext two pages are some statements of the 
charges based on carload minimum weights of a number of 
commodities, all of which, with the exception of bomb 
bodies, alcohol solidified, which is sterno, napalm and sand 
loaded bombs—— 

Mr. M. Hortanper: We are on the next page now, Mr. 
Examiner. 
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Mr. McDonatp: Will you repeat those, please? 

The Wrrness: All of these except for the four I men- 
tioned, commencing with the first one, alcohol solidified, 
bomb bodies, napalm, and sand loaded bombs, are subject 
to the rules of the Interstate Commerce Commission for 
the transportation of explosives and other dangerous arti- 
cles to some extent. 


By Mr. M. Hotianper: 

Q. Now, the last two pages of the exhibit, do they con- 
tain essentially similar information with respect to goods 
moving between two other points involved in this liti- 
gation? 

A. That is true. 

The first two pages cover the shipments from Baldwin, 
Arkansas, to Stockton, California, a comparative state- 
ment. 

The last two pages of this exhibit cover and show sub- 
stantially the same information for shipments from Clover, 
Utah, to Wendover, Utah. 

Q. Mr. Amick, do the other two exhibits, namely, 30 and 
31, have [999] substantially similar information with re- 
spect to the particular shipments involved in those two 
docket numbers? 

A. That is right. 

Mr. M. Hottanper: I respectfully offer these three ex- 
hibits into evidence, your Honor. 

Mr. Tuomas: No objection. 

Exam. Ries: There being no objection to the exhibits 
identified as Nos. 29, 30, and 31, they will be received in 
evidence. 

(Exhibits Nos. 29, 30, and 31, were received in evidence) 

Mr. M. Hotzanver: I have no further questions of this 
witness, Mr. Examiner. 

Exam. Rs: We will take a ten-minute recess. 

(A short recess was taken) 

Exam. Rms: The hearing will come to order. 

Do you have any further questions of Mr. Amick? 
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Mr. M. Hortanper: No, sir. 
Exam. Ross: You may cross-examine. 


CrosS-EXAMINATION. 
By Mr. Tomas: 

Q. Mr. Amick, will you turn, first, to your Exhibit No. 
29, to the first page of that exhibit? 

The first group of shipments that you have shown there 
are shown in column 4 as having moved in 1950. You show, 
as you testified earlier, information in the various other 
exhibits, [1000] about the shipments which moved at the 
earlier period. 

You will agree with me, will you not, that there were 
several freight rate increases, general rate increased, be- 
tween 1944 and 1950? 

A. Yes, sir. 

Q. During the period when prices went up? 

A. Yes, sir. 

Q. What you attempted to do was to show the rates at 
the particular times of the particular shipment, I take it. 

A. At the date the shipment moved or was delivered. 
All rates in here are based on the date the shipment was 
moved by the carriers. 

Q. There were numberous increases? 

A. There were numerous increases taken into consid- 
eration. 

Exam. Ris: So that I understand that, the date of the 
delivery is not in this exhibit, is it? Is this the date of 
the shipment? 

A. That was the date of delivery. The date of shipment 
is date of delivery. 


By Mr. Tomas: 
Q. Now, Mr. Amick, I call your attention to column 8 
on that same page. That says “Rate on carriers’ basis”. 
With that title, “rate on carrier’s basis”, I would have 
assumed frankly that what you were going to show in that 
column was the rate that the carriers claimed applied on 
that shipment. 
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[1001] But that is not at all what you have shown, is it? 

Mr. M. Horzanper: Is that what you intended to show, 
Mr. Amick? 

Mr. McDonatp: Objection, Mr. Examiner. Can’t we 
have the witness answer without prompting from counsel 
right away. 

Mr. M. Horzanpze: Mr. Examiner, the witness prepared 
the exhibit, not Mr. Thomas. 

Mr. Tuomas: Let us hear the witness on this. 

Mr. M. Hottanver: What Mr. Thomas has in mind may 
be something entirely different from what the witness has 
in mind. 

Exam. Ries: That is exactly what we are trying to do, 
sir. 

Mr. McDonatp: Without prompting from counsel. 

Exam. Ries: You continue your cross-examination. 

The Witness: Now, I would like to hear at least the last 
part of the question. 

Exam. Ries: Read the question, please. 

(The pending question, as heretofore recorded, was read 


by the reporter) 

The Wirness: No. If you mean by what the carriers 
applied, that shows the actual charges claimed and paid 
to the carriers, that is not what it was intended to show, 
nor does it show that. 


By Mr. Txomas: 

Q. Column 8 at the top of the column says “Rate on 
carrier’s basis”, and column 9 shows “charges on carrier’s 
basis” and columns 11 and 11 show what they call “Reve- 
nue on carrier’s basis.” 

[1002] Mr. M. Hottanper: Mr. Examiner, I don’t think 
the witness has had a chance to explain what he did intend 
to show. 

Exam. Ries: Mr. Hollander, I think on cross-examina- 
tion he is going to come to that eventually, but he is trying 
tp find out what he has shown there. 

This witness can take care of himself, I think. 

I will overrule your objection. 


By Mr. Tomas: 

Q. Now, because I had not reached the point of asking 
the question, Mr. Amick, referring to those columns 8-9-10 
and 11, of rate, charges and revenue on carriers Basis, 
according to your titles, those columns do not really show 
what rate the carriers claimed applied, they don’t show 
what charges the carriers collected or sought to collect, 
and they don’t show what revenue the carriers received 
or would have received, do they? 

Mr. M. Hottanper: Mr. Examiner, with all due respect, 
I must interrupt here because the record in this case actu- 
ally shows that the carriers demended and collected ini- 
tially below fifth class rate which applies to item 1995. 

Exam. Ris: That is as I understand it. 

Mr. M. Hortanper: Now, this assumption of Mr. Thomas 
with respect to these shipments is entirely unfounded. 

Exam. Ris: Arewyou making that as an objection? 

Mr. M. Horzasver: Yes, your Honor. 

Exam. Rres: You are overruled. 

[1003] You may continue. 

Mr. Tuomas: No, we have a question pending. 

The Wrrsess: No, these items do not show, are not based 
on, nor were they intended to show the actual amounts 
collected on these shipments. 

They are intended to show what the charges and the 
rate and the revenue would be due the carrier on the basis 
of item 1820 which they assert is the proper rating and 
do not reflect the actual charges collected. 


By Mr. Txostas: 

Q. And you also know full well, don’t you, Mr. Amick, 
that the carriers have never in this proceeding sought the 
rate of $7.90 or the first-class rate on these shipments? 

A. That is right. 

Q. You know that? 

A. Yes, I know that now. 

Q. What you have shown here, then, is a fictitious rate 
not on the carriers’ basis ; is that right? 

A. Not exactly right. 
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Q. Well, it is not the rate on the carriers’ basis? 

A. Let me explain what I had in mind. 

Exam. Ries: You may explain. 

The Wrrness: And what I intended to show here. 

The carrier contends that these articles are properly 
subject to item 1820 of the classification. By reason of 
concessions to the government they actually charged less. 
But those concessio [1004] might well have been can- 
celed between the time I made this exhibit and the time 
I sat on this witness chair and in that case these are the 
rates which the carrier contends applies. 


By Mr. Tomas: 


Q. Now, Mr. Amick, you also know through your experi- 
ence in the General Accounting Office, that when the car- 
riers extend to the government through section 22 a rate 
on a shipment thatmoved in 1950, it is impossible for the 
carriers afterwards to tell the government five years or 
six years or seven year later, “we withdraw that rate con- 


cession we made to you.” You know that? 

A. Of course I know that. 

Q. The carriers can’t do that? 

A. That is right, they can’t. 

Q. You knew that at the time you prepared this exhibit, 
didn’t you? 

A. Right. 

Q. You know that this exhibit does not reflect either the 
rates on the carriers’ basis as they charged those rates 
initially, nor does it reflect the rates on the carriers’ basis 
sought, nor does it reflect the rates on the carriers’ basis of 
the section 22 concessions they made to the government. 

You know that, don’t you, Mr. Amick? 

Mr. M. Hotuanver: Mr. Examiner, may I respectfully —— 

Exam. Ries: No, you may not. I overrule any objection 
you have to that question. I can’t see any possible objec- 
tion you [1005] have to that. 

Mr. M. Houtanver: If you would hear me out. 


Exam. Rus: All right, I will listen to you. What do 
you have? 

Mr. M. Hortayxper: The carriers in this case are seeking 
to have item 1820 applied to certain shipments. Not only 
those involved in this litigation, but also, of necessity, those 
to be carried in the future. 

What the witness is trying to point out is that the bene- 
fit of the section 22 quotation may be unilaterally with- 
drawn by the carrier. 

For that reason, in the preparation of this exhibit, he 
computed the— 

Exam. Ries: Why do I need this explanation? This wit- 
ness is telling me that. 

Mr. M. Hortzianver: He has already said that. 

Exam. Res: All right. This is cross-examination. I am 
going to permit him to continue on here to try to get as 
far as the railroads are concerned—you can have him on 
redirect. I have just heard the witness tell me that. I 
understand that. I understand what he is contending, too. 


Mr. Tuomas: I think we have a question pending. Do 
you want to hear the question? 

The Wrrxess: No, I think I understood it. 

I think I can answer it. What you say as to the retro- 
active [1006] cancellation of these section 22 quotations 
is exactly right, but I understand—— 


By Mr. Tuomas: 

Q. By that, do you mean they can’t be retroactively 
canceled? 

A. Exactly. But I understand that today, recently, at 
this very period, there are movements and probably there 
will be continued movements of this very commodity. 

Certainly if the carriers chose to cancel this quotation 
as of today or tomorrow, why, this is the rate which on 
the carrier’s basis the government would have to pay. 

Q. So that what you purported to set out here with 
respect to the shipments actually involved here is what 
you think the rate would be for the future, that is, 1958 
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on, on the 1950 basis of rates if the carriers changed the 
rate basis to the government; is that right? 

A. That is right, because I took actual shipments to set 
up a level of rate and these, since they were in, were handy, 
convenient and to bring out that information I used those 
rates rather than to come up with some fictitous movement 
that might or might not occur. 

Iused these shipments as a vehicle to come up with the 

level of rates based on the carriers’ contentions that item 
1820 applied and did not consider any concessions made 
to the government nor did I consider any land grant deduc- 
tions thatmight have been made. 
[1007] Strictly on what if this were a commercial ship- 
per without concessions, what he would have to pay, assum- 
ing that a commercial shipper shipped the particular ar- 
ticles. 

Q. In other words, your exhibit here, this page of your 
exhibit, deals only with a hypothetical rate situation for 
future shipments on the assumption that the railroads 
sometimes in the future will cancel the section 22 quota- 
tion now outstanding on the articles; is that right? 

A. No, sir; I didn’t say that. 

I said that I used these actual shipments as a vehicle to 
show what the charges would be in case the carriers chose 
to cancel their section 22 quotations, not on any assump- 
tion that they would do it. 

Q. Your page does not show in any way, shape, or form, 
what the rates, charges and revenue were on the actual 
shipments that are directly involved here, do they? 

A. No, sir. 

Q. It is dealing only with hypothetical shipments in the 
future on some assumptions you made on cancellation? 

A. That is right. 

Exam. Ries: Mr. Amick, let me understand. From this 
exhibit, as I understand it, it would be impossible for the 
commission to find, from this exhibit alone now, according 
to your columns that you have listed here, it would be im- 
possible for the commission to look at this exhibit and see 
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the rate [1008] that you say, according to this exhibit, 
the carriers are charging in this proceeding. 

That is why they are bringing this proceeding, of course, 
that is why the proceeding began. 

This $7.90 rate on this first shipment from Baldin, 
Arkansas, to Stockton, California, does not represent that 
at all, does it? 

The Wrrsess: Does not represent the actual charges 
paid to the carrier under the section 22 quotations? 

Exam. Ries: Are you going to have another exhibit that 
will show those, or not? 

The Wirsess: No, sir; I did not prepare one showing the 
actual charges under section 22. 

Exam. Ries: Then, of course, as we go on over here in 
columns 10 and 11, that revenue there, car mile and ton 
mile, revenue that you show on a carrier’s basis, would not 
mean anything, would it? 

The Wirsess: It means, as I say, if the carriers were to 
haul a shipment without any section 22 quotations, and we 


don’t have section 22 quotations that apply in all terri- 
tories—— 


Exam. Rus: Is that part of your reason, too? 

The Wirsess: That is part of it. In those territories we 
would be faced with using the charges in the tariff, in the 
classification, based on item 1820. 

Since this is a test case, as has been frequently said here, 
[1009] the fact that on these particular shipments between 
Baldwin and Stockton, there was a lower rate by virtue of 
the carriers conceding something, that should not be used 
to reflect the level of charges in my opinion, the carriers 
would be entitled to if the commission found they were 
entitled to item 18207 

Exam. Ries: Let me carry this one step further, if you 
will bear with me here. 

I am speaking of the first shipment now, alone, from 
Baldwin to Stockton. Do you know whether section 22 ap- 
plies to that? 

The Witness: It does apply. 
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Exam. Ries: Do you know whether or not there was any 
land grant deductions on that particular shipment? 

The Witness: From Baldwin to Stockton, yes, there 
would be land grant deductions, that is true. 

Excuse me, just a minute. There would be land grant if 
the section 22 did not apply, but section 22 is sixty-five per- 
cent without land grant or you apply the classification rate 
with land grant, whichever is cheaper, because the carriers 
have to take the cheaper rate with land grant. 

Exam. Ries: What you say, then, regardless of either 
way you take it, whether 22 applies or 22 does not apply, 
and the land grant deductions apply, either way the com- 
mercial rate would not apply, would it? 

The Wirxess: Noton these particular shipments at that 

time, no. 
[1010] Exam. Riss: As I understood your answer to Mr. 
Thomas’ question, the rate that you show here is the com- 
mercial, or the rate that would be charged a commercial 
corporation, for instance, shipping these items? 

The Witness: That is true. 

Mr. M. Houuanver: Mr. Examiner, may I just ask one 
question of the witness? 

Exam. Riss: Is this redirect or what? 

Mr. M. Hottanver: This is to help clarify precisely what 
I think you are trying to get. That is this, Whether or not 
section 22 quotation is at all involved or taken into account 
in the remaining part of this comparative chart on which 
the government charges were based. 

This is a comparison, so we have to have the same com- 
mon denominator. 

I would like the witness to tell us whether in computing 
the charges on the government basis he took section 22 into 
account. 

The Wirxess: There is no section 22 quotation that 
applies between Clover, Utah, and Wendover, Utah. So that 
the charges there do reflect the actual charges due the car- 
rier. 
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Exam. Riss: You may continue, Mr. Thomas. 


By Mr. Tuomas: 

Q. As a matter of fact, quotation 14, Transcontinental 
quotation 134, applied, that is Transcontinental Freight 
Bureau section 22 quotation No. 13A applied to those ship- 
ments [1011] and gave the government a rate on those 
shipments of sixty-five percent of first-class, 

A. Between Clover —— 

Mr. M. Hortanver: I am sorry, this is a new quotation, 
not section 22, about which counsel is talking? 

Exam. Riss: This quotation has been referred to in some 
exhibit here. 

Mr. Tuomas: Yes, actually the quotation is in Exhibit 
No. 7. 

Exam. Ries: Are you familiar with this quotation he is 
talking about? 

The Wrrness: No, sir. I have seen it and used it, but I 
can’t keep it all in my memory. I have seen it and used it. 

I would like to refer to it first before I answer it. 


By Mr. Tuomas: 

Q. Were you present here at the time of the opening of 
this case? 

A. Yes, sir. 

Q. Did you hear my opening statement? 

A. Theard it; yes, sir. 

Q. Did you hear me say that there were no shipments 
involved in this case on which the first-class rate applied, 
I think I mentioned Specifically Clover to Wendover and 
referred to the section 22 quotations. 

I know it was a week ago. 

A. I know. There has been so much transpired since then. 
[1012] Q. You are not familiar with that quotation? 

A. Not at the moment. I have used it and I have used 
it during the last ten or twelve years, but I couldn’t testify 
as to the provisions of it, offhand. 
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Q. Let us return, then, to this example at the top of 
page 1, Baldwin to Stockton. 

You set out a rate here of $7.90 for that. In that case 
you are familiar with the fact that the section22 quotation 
provides a lower basis of rate and provided a lower basis 
of rate to the government for that shipment? 

A. That is right. 

Q. Are you familiar also with the fact that the actual 
rate basis provided to the government by carriers was 
$5.14 under section 22, quotation 14% 

A. As to the exact figure, $5.14, I could not tell without 
referring to the other records. 

Q. Do you have at hand the actual records? 

A. No, I don’t believe I have. I would need the vouchers. 

Mr. M. Horuanver: Is thereanything in evidence which 
supports counsel’s assertion that in fact there was the $5.14 
rate? 

Exam. Riss: Yes, there is. I recall that. I think it was in 
Mr. Flint’s testimony. 

Mr. Taomas: I think it was in Mr. Kerr’s testimony. 

Mr. M. Hotranver: I think with that the witness can 
probably [1013] refresh his recollection. 

Exam. Ries: Actually, that is what Mr. Thomas will have 
to do. 

The Witness: I certainly cannot dispute that they 
charged $5.14. 


By Mr. Tuomas: 

Q. You are familiar with the fact — this is, of course, 
for your recollection presently, — that the rate basis was 
eighty-five percent of first class, aren’t you, Mr. Amick? 

A. Under section 22 quotations? 

Q. Right. You have set out instead here a first-class 
rate, your $7.90 is first-class? 

A. That is right. 

Q. The actual charges on the carriers’ basis are only 
sixty-five percent of the amount you have set outin column 
st 

A. That is right. 
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Q. In moving over to column 9 and 10 and 11, in order 
' to find the actual amount of the charges on the carriers’ 
basis, and the revenue on the carriers’ basis, you would 
"have to reduce each one of those items in there, in your 
| eolumns, by thirty-five percent, wouldn’t yout 

-_§. Now, you are using carriers’ basis in a way I didn’t 
intend to use it. I may have used loose language in the 
' headings here, but I will say this: that the revenue, earnings 
and so on, on the basis of the charges paid to the carriers 
would be [1014] approximately sixty-five percent of the 
figures here. 

Does that answer your question? 

Q. I am not sure that it does. There is no disagreement 
with us on this factor, but I want to be sure of it, that the 
carriers have never sought to collect $5,686.42 on that ship- 
ment in the first line of your exhibit, have they? 

A. That is true. 

Q. They never told you they were making a claim for 
that amount? 


A. That is true; they never made any claim on that 
amount. 


Q. The claim for the charges that the carriers have made 
has been sixty-five percent of that amount? 

A. Approximately, yes. It should work out sixty-five 
percent of that. 

Q. That would be true when we move over to the revenue 
figures in columns 10 and 11? 

A. That is right. 

Q. The amount of the revenue that the carriers have 
sought for themselves on thoseshipments equally would be 
only sixty-five percent of what you have shown as the 
revenue on the carriers’ basis; isn’t that right? 

A. That is right. 

Q. You have nowhere shown what those actual amounts 
are? 

A. No, sir. 

Q. Now, when we have been talking about the first ship- 
ment at [1015] the top there, what we have referred to 
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would apply in equal part to all the rest of the shipments 
on your page 1, would it not? 

A. With the exception of the shipment from Clover to 
Wendover. I don’t believe that they are subject to section 
22 quotations reductions. You say they are. 

Q. On that basis they are subjecto that quotation and 
the quotatio is set out in carrier Exhibit No. 7. 

The testimony has been that therate on the carriers’ basis 
for that shipment would be $.03. That would be the sixty- 
five percent basis of what you have shown? 

A. If they are subject to the same sixty-five percent, the 
same thing would be true of those shipments that is true 
of the shipment from Baldwin to Stockton. 

Q. Similarly, moving over to columns 9, 10, and 11, for 
that group of shipments shown on that first page from 
Cloever to Wendover, in order to reach the actual amounts 
it would reduce each one of your figures by five percent? 

A. That is true. 

Q. Looking over at the government basis on column 12, 
you have set out what your title is “rate, government 
basis”? 

A. Yes, sir. 

Q. Take that first shipment from Baldwin to Stockton, 
Mr. Amick. 

A. Yes, sir. 

[1016] Q. Tell us how you get that $3.60 rate? 

A. It is explained in footnote 2? It is a combination of 
Belen, New Mexico, $1.61, fifth-class, in agent J. R. Peel’s 
ICC 3527, plu $2.05 fifth class rate from Belen, New Mexico 
to Stockton, California, Agent J. P. Hayness ICC 1382. 

Q. Do you approach it this way: You start out with your 
basis as being fifth class for the articles and you look in 
the tariff to see what the fifth class basis would be in the 
way or rates? 

A. That is right. 

Q. Fifth class of the through rate would be larger than 
the amount you show here, wouldn’t it? 
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A. The through rate would be larger, but the tariff pro- 
Vides that if the through rate is higher than the aggregate 
of the intermediate rates that the aggregate would apply. 

The through rate has no application, so we are out of 
the throuth rate. 

Q. The through rate actually here is broken by the fact 
that there is a depressed class rate west of Belen, New 
Mexico, which makes the aggregate of the two locals less 
than the through rate, doesn’t it? 

A. I don’t know whether the rate is depressed. The 
carriers put it in the tariff and held themselves out to haul 
it for that. That is the applicable rate. 

Ais to their reasons for doing it, I am not, even though I 
[1017] might have my suspicions, I am not concerned with 
their reasons. 


It is in the tariff and my business is to apply it. 

Q. We are in agreement on that. 

Any rate that is published, that is any depressed rate, 
any rate that is below a maximum reasonable level, is one 


which is in the tariffs and is available? 

A. That xxxxxxxx.done is just take whatever rate ap- 
peared? 

A. That is right. 

Q. You don’t purport to be making any claim that this 
amount that you show here, $3.66, would be a maximum 
reasonable rate for fifth-class from Baldwin to Stockton? 

Mr. M. Hottaxper: He has not so testified. He explained 
exactly h ow he did arrive. 

Exam. Rus: All right, he is asking him. 

Mr. Tuomas: I am asking for his intentions. 

Mr. M. Hotraxper: I am not sure he has laid a founda- 
tion. He is talking about some document I never have heard 
of. 

Mr. Amick says these reasons may or may not have been 
in existence, but he is not familiar with them. 

Exam. Ries: He has mentioned a depressed rate, not any 
particular document. They are in agreement on that. 
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The Witness: Certainly I used the rate that would be 
applicable on the government basis and there was no in- 
tention to say or to show whether or not that rate was 
reasonable or unreasonable here. 

[1018] Mr. Tuomas: That was my understanding. 

Exam. Rus: Before youleave that, I want to ask you a 
question there, Mr. Amick. 

On this rate basis, column 12 that you have there, now in 
each instance there does that represent the fifth-class rate 
which you contend is applicable on these shipments? 

The Wirness: That is right. 

Exam. Ries: In this case, in the Western Pacific case, 
does it also represent the amount that the government paid 
the railroads? 

The Wirness: No, sir. 

Exam. Riss: It does not? 

The Witness: It does not because these rates, the rates 
on the government basis, does not reflect land grant either. 
They are on the basis of the rate without regard to any 


land grants that might have accrued or any section 22 
quotations thatmight have been, the government might 
have availed themselves of. 


All of these rates are on the basis of the classification 
ratage and charges. 

Exam. Ries: Would you say with respect to these rates 
you show in column 12 of the exhibit that those rates would 
also be applicable to a commercial corporation shipping 
these items? 

The Wirness: Exactly, sir. They have no land grant 
available nor section 22. 

No concessions were taken into consideration in prepar- 
ing [1019] these. 

Exam. Ries: All right. 


By Mr. Txomas: 
Q. Referring just a moment to those shipments from 
Clover to Wendover, Mr. Amick, I believe that I asked 
whether it would not be true that the rate actually ex- 
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tended would be sixty-five percent of the amount shown. 
I want to correct that now because I think I am wrong. 

I am not quite sure what your answer was at the time. 
Under the Transcontinental Freight Bureau section 22 
quotation No. 134, the amounts under that particular quo- 
tation that would apply as rates for the shipments were 
set out specifically on the basis of a mileage table in the 
quotation, were they not? 

Exam. Ris: Now, are you familiar with that before 
you answer? 

The Wrrsess: I am not familiar with that. 

Exam. Ris: Do you want to refresh his memory? If 
you want to go into this, refresh his memory with a docu- 
ment in some way. 


By Mr. THomas: 

Q. I show you Exhibit No. 7 which contains in the first 
portion, pages 1 to 18, a reproduction of that particular 
quotation, section 22 quotation No. 13A. That is from 
pages 1 to 18 of this exhibit here. 

Just thumb through that and see if that refreshes your 
recollection. I do not intend to ask any particular ques- 
tions about detail. I merely want to clear up what I think 
was a mis- [1020] impression that I created. 

Exam. Rus: Yes, I understand that. I wanted the wit- 
ness to have the benefit of the refreshing of his mind a 
little bit. He stated he was generally familiar and he had 
heard of it, and you could help him a little bit before you 
ask him a question. 


By Mr. Txostas: 


Q. Mr. Amick, you tell us whehever you are ready? 

A-Yes, you handed the exhibit to me opened at an amend- 
ment which was not in effect at the time—yes, it was, I 
beg your pardon. 

Q. Actually in looking at it—— 

A. I am straight now. I have not seen this for perhaps 
ten years. 


Q. It sets out mileage scales, does it not? 

A. Yes, sir. 

Q. And provides for certain percentage increases? 

A. It provides for rates involving a single carrier or 
two or more carriers, based on the distance between the 
points. 

Q. Yes. That is the only thing. 

Mr. M. Hotraxver: Are those pertaining to interstate 
or intrastate? 

The Wrryess: There is no limitation on the phase of the 
quotation, but it is for and on behalf of the carriers by 
railroad parties to Consolidated Rate Classification. 

It might be argued that, and has been argued in similar 
[1021] proceedings of this kind that these section 22 quo- 
tations do not apply on intrastate traffic such as we have 
here. There is no limitation on the face of the quotation. 


By Mr. Tomas: 
Q. Now, turning to the second page of your Exhibit No. 


29, although at the bottom it bears a page number, page 1 
of 2—— 

A. The discrepancy in the number is because we put the 
exhibit figures in here. 

Q. You were giving the basis of the tariff authority in 
the right-hand column for the various rates you have used. 
Tell me, are those class rates or commodity rates, or are 
they mixed? 

A, They are mixed in this exhibit. 

Q. Can you identify which ones are commodity rates? 

A. The first one is a class rate. The second one is a 
class rate. I am afraid I will have to refer to my work- 
sheets to refresh my recollection as to just which it is, 
because these exhibits were paprered just about a year 
ago. 

Sxam. Ries: You may do so. 

The Witness: I am afraid I could not do that without 
going back to the tariffs themselves to recheck all of these 
rates? 
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By Mr. Txomas: 

Q. Could I help on this? Will you take a look at the 
page of your exhibit that we are talking about? 

Mr. M. Horraxper: Mr. Examiner, may I suggest again, 
in the hopes of expediting this perhaps, that counsel be 
requested to [1022] show the relevancy of this question. 

The ultimate figure here is the actual charge involved 
and whether it was based on a commodity or class does 
not seem to me to affect the purpose for which this par- 
ticular exhibit was prepared. 

I think we are going to be wasting a lot of time. 

Exam. Rus: I will permit him to ask this question. 


By Mr. Tomas: 
Q. See if this does not refresh your recollection on that, 
Mr. Amick. 
As you mentioned, your first two rates on there have the 
CFC 19 item? 
A. Yes. 


Q. That is the Consolidated Freight Classification num- 
ber you are referring to there? 
A. Yes. 


Q. You used that as a basis on which you have the class 
rate and you go to the rate tariffs to find out the dollar 
amounts? 

A. That is right. 

Q. So you use them both where you had to find out first, 
what the class is, and then the rate tariffs. 

Then the next item, rubber cement, you don’t show any 
CFC item but only reference to the rate tariff. Does that 
refresh your recollection? 

A. I was about to say, Mr. Thomas, that it is my best 
recollection that where we used the class rate I showed 
reference to [1023] the classification. 

Where we used the commodity rate, I didn’t show it, 
but I was afraid it might not be true in every instance 
and I didn’t want to confuse you. 
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Q. The only ones in which you show or which you have 
used class rate on this page, are the first two items you 
have referred to, and also that item down on railroad 
fuzees. 

A. That is right. 

Q. Mr. Amick, in connection with these various com- 
modity rates which you have used, what you have done is 
ascertain your article first and then looked in the rate 
tariff, Transcontinental rate tariffs in the Transcontinen- 
tal instance, for comparison to find what the Transconti- 
nental rate is for that particular item? 

A. That is right. 

Q. And you have set that rate down here? 

A. That is right. 

Q. You have computed various charges in ton mile earn- 
ings and so on on that rate. You have made no effort to 
determine whether that particular rate is on a maximum 
reasonable basis, have you? 

A. Not at all. 

Strictly the tariff charges. 

Q. You would not want your exhibit to be understood 
as a claim that the rates you are showing here for com- 
parative purposes were on a maximum reasonable basis? 
(1024] A. That is right. 

Exam. Rims: In that connection, let me ask you, Mr. 
Amick: 

Do you intend any comparison to be made of the car mile 
earnings and ton mile earnings shown on page 2 of this 
exhibit with the earnings or revenue shown on page 1 of 
the exhibit? 

The Wrrxess: Yes, sir; to this extent: that the first item 
on page 1 is, as you see, incendiary bombs, which is what 
this commodity is contended to be by the carriers. 

Exam. Rms: You mean on page 2? 

The Witness: Yes, page 2 of the exhibit; that is right. 

The first item is incendiary bombs. Now, if these are in 
fact incendiary bombs, these are the ton miles earnings and 
car mile earnings on a shipment of incendiary bombs be- 
tween these points. 
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Exam. Riss: But not shipped by the government with 
respect to these other things we have gone through, the 
section 22 quotations apply or land grant deductions apply? 

The Wirsess: Right. 

Now, the remaining items, most of which are items sub- 
ject to the rules like the incendiary bombs, the Interstate 
Commerce Commission rules, make a considerably lower 
return in earnings than do the incendiary bombs. Some of 
them are lower than the bomb bodies return and so on. 

This was to show that on some of these relatively low 
rated [1025] articles they are subject to the commission’s 
rulings for the transportation of dangerous articles, where- 
as the investigations we have conducted and the testimony 
TI have heard is that thisparticular article that was shipped 
was not subject to those rules. 

That is the sole purpose of this exhibit. 

Exam. Rres: Are you also contending that these various 
commodities you have listed here are comparable com- 
modities transportationwise with whatever the commodity 
involved here is decided to be? 

A. No, sir; there is no intention, just merely a statement 
here to show these comparative earnings in these particular 
commodities under the present tariffs. 

Examiner Ries: All right. 

You may continue, Mr. Thomas. 


By Mr. Tomas: 

Q. We have been talking about that second page of your 
Exhibit 29. What we have been talking about also applies, 
does it not, to your next page? 

A. That is right. 

Q. And to your succeeding pages? 

A. Yes. They are merely showing the same information 
with respect to the shipment between two different points. 

Q. Actually, if you take the rate that the railroads 
actually say is the rate to be applied on the shipment from 
Baldwin to Stockton, $5.14, that rate is less than the rate on 
two of [1026] your compared commodities, isn’t it? 
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A. Compared commodities? 

Q. Yes. 

Q. Now, two of them; that is right. 

Q. Let us turn to your next exhibit, Exhibit No. 30. Will 
you turn to page 1 of that exhibit, please. 

Your first shipment shown on there is a shipment from 
Huntsville to Charleston, which would move directly be- 
tween those points, I take it? 

A. That is right. 

Q. No transit on that shipment? 

A. No, sir; there was none on that particular shipment. 

Q. On that shipment you show in column 8 under the 
heading “Rate on carriers’ basis” the amount of $1.341 

A. Yes, sir. 

Q. Now, the actual rate basis that the government was 
afforded by the carriers under section 22 was only $1.23 on 
that shipment, was it not? 

A. As I said before, I can’t give you the exact figure, 
whether it was $1.23 or $1.34, but it was Sixty-five percent 
of first-class. It that made lower than the class seventy-five 
less land grant. 

Q. You don’t know either one of those bases? You don’t 
know what the rates are on that shipment on either one of 
those two bases? 

[1027] A. I don’t remember what they are. 

Q. Those would be the only two rates that would apply 
on this shipment, one of these two rates would apply on that 
shipment? 

A. The time the shipment moved. 

Q. There would be one of two rates apply, either the 
section 22 rate under quotation AAR section 22, quotation 
No. 14 A series, or a rate which would be made by what is 
known as land grant deductions; is that right? 

A. That would be the rate that was actually paid and 
charged the government and paid by the government. 

Mr. M. Hotranpver: On the assumption that item 1820 
applied? 

A. That is right. 
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By Mr. Tromas: 

Q. Well, you are talking about the carrier’s basis, aren’t 
you? 

A. Yes. 

Q. You and I are both talking with the understanding 
that this is the carrier’s basis that would apply? 

A. The carriers’ basis, according to your interpretation 
that the carriers’ basis means to you, that that is what the 
carrier claimed and was paid by the government. 

As I have tried to explain, when I set this up and perhaps 
used loose language, I meant by carriers’ basis that that 
meant the charges the carrier would be entitled to without 
any concessions on their part strictly to the government. 
[1028] Q. I see. It is this situation, then, isn’t it? What 
you have shown under your column 8 is a rate which would 
have applied from the carriers to the government if the 
railroads had not charged less? 

A. No, sir. You are twisting words. 

Mr. M. Horrasver: Mr. Examiner, he has gone over this. 
I thing he has gone over this with the witness three or four 
times. We are covering the same ground. This is just 
unduly extending the cross-examination. It will take this 
proceeding into this afternoon. 

Mr. Tuomas: We are speaking about a different ship- 
ment here and a different exhibit. 

I want to be sure that our understanding is clear as to 
what they show. 

Exam. Ries: I want to be sure that it is apparently 
worked out the same way. 

The Wirxess: I will be glad to state that all three 
exhibits were worked out with the same considerations in 
view as this first one that we have just finished talking 
about, to the extent that the exhibits reflect the basis that 
the carrier contends is proper in the classification and not 
the amount that was actually paid the carrier for any given 
shipment. 

I merely used these particular shipments as vehicles. 

Exam. Ris: That is not as I understood what you said 
before, Mr. Amick. 
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[1029] Mr. Tuomas: That is the reason why we have to 
keep probing here. 

The Witness: I meant this;—Maybe I can put it in clear 
language. 

Exam. Ries: Let me recall now what you have just said. 
As I understand what you are saying right now, it is that 
this rate of $1.34 is what the railroads contend is due from 
the government? 

The Witness: I am afraid I still haven’t made it clear. 

The basis of the carriers contention is that item 1820 
applies. 

Exam. Ries: I understand that. 

The Wrrness: Now, actually, what they were paid in 
these shipments when I prepared this exhibit did not enter 
into my consideration of the carriers’ basis. I prepared this 
with the view in mind that the carriers’ basis would reflect 
what the carrier would have earned on these shipments with- 
out concessions to the government of any kind, either for 
land grant or under section 22. 

Exam. Ries: Up to that point I think I am with you; 
that is exactly what you said before. 

The thing that throws me off, though, is your last state- 
ment. I think what Mr. Thomas was trying to bring out 
here is the very thing you have said now, of course. 

But then, as I understood, you said that this rate of 
[1030] $1.34 in answer to his question was the rate the 
government is now contending is applicable. 

A. If I said that I certainly was mistaken. 

Exam. Ries: I think that is where we were thrown off or 
I was thrown off. 

Mr. Tuomas: Along those lines it is difficult, and it is 
quite important that we all understand. 

Exam. Ries: Let me say, gentlemen, the thing that con- 
cerns me here is that so far as I know—correct me if I am 
wrong—there is no exhibit, and I am a little surprised at 
this, there is no exhibit in this record as yet and apparantly 
we are coming to the end of the rope here, which will show 
me, that I can turn to and see what the rate was that the 
railroads charged and the government paid, which was a 
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fifth-class rate as I understand it, and the rate that the rail- 
roads contend is applicable and the government refuses to 
pay. 

Now, there is no exhibit in here that shows that, is there? 

Mr. Tuomas: There is no exhibit that shows that. The 
information at the end of Mr. Kerr’s testimony shows you 
the amount and the way in which it was constructed by the 
railroads for the amount that the railroads claim and the 
way in which they get that amount. 

We have not shown and I don’t think the government 
shows [1031] what the various actual past charges were 
that were collected on the particular shipments. 

Exam. Ris: Either the charges they paid or the charges 
in an exhibit like this, shipment by shipment, as to what the 
government now contends was applicable. 

Mr. Tuomap: That is right because we were looking 
toward the rates that were applicable here rather than 
what might have been a minor clerical error of a clerk in 
one direction or another on a particular bill, on the actual 
amounts of a particular bill they get into a question of 
going back and forth on several little different items where 
there may have been some mistakes on the calculations. 

But we are showing what rates were applicable on the 
claimed basis for all of these. 

Mr. M. Hottasper: Mr. Examiner, the transcript of these 
three cases as prepared for the Supreme Court, I think 
reveals the precise information. 

Exam. Ris: That is not before me. 

Mr. M. Hotzanver: I am ready to offer it as soon as I 

have an opportunity. I did want to try to get this clarified 
if I could, and that is that the situation in the three cases 
are not all the same. In the Western Pacific case, the first 
case, the carrier asked only to be paid on the basis of the 
fifth-class rate and we paid them on that basis because that 
is the basis we think is the right one. 
[1032] Mr. Tuomas: And you paid the earlier ones on 
the higher basis because you think that was the right one. 
You paid the higher rates on the earlier shipments on the 
larger amounts. 
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Exam. Ries: Let Mr. Hollander make his statement. 

Mr. M. Hoxraxper: The other two cases are differnt, 
Bangor and Aroostook and Seaboard, because in those two 
cases the carriers charged the government and the govern- 
ment paid on the basis of the first-class rate. 

Mr. Tuomas: That is not correct. 

Mr. M. Hotraxver: Section 322 of the Transportation 
Act requires the government to pay promptly upon sub- 
mission of the bill and clearly contemplates there will be 
a subsequent possible audit which was consummated. 

Mr. Tuomas: The carriers did not collect and assess 
charges on those Seaboard and Bangor cases on the first- 
class basis. 

If you think so, you are under a misapprehension that 
has persisted throughout this case. I think this is what 
has caused a great deal of the trouble here, that Mr. Hol- 
lander and perhaps his associates, have been under the 
impression that the railroads charged the government a 
first-class rate throughout the proceedings in the Supreme 
Court they talked about and used the word “high first class 
rate”. 

There was one of those Bangor and Aroostook shipments 
as far as I know, or Seaboard shipments which constitute 
the mass [1033] of the shipments here, in which the first- 
class rate was collected. 

It was not collected on any of the shipments in the 
Western Pacific case. 

Mr. Houtanper’s apprehension in that respect, I think, 
has led us into a great deal of this trouble. 

Mr. M. Houtanver: I don't think I have any misappre- 
hension at all as to what was involved. The rates were 
computed, the rates charged the government were com- 
puted on the basis of the carrier's contention that item 1820 
applies and we say it does. 

Sxam. Ries: Let me get that back into perspective. What 
I was inquiring about and what I am surprised at, here, 
is that there is not an exhibit in this record which shows 
the rates on the particular shipments which could have 
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been set up like this exhibit showing the government’s 
charges, the railroad charges, and so on. 

But here we have an exhibit that shows something else. 

Mr. M. Hotiaxper: Mr. Examiner, if this is the appro- 
priate time for me to offer the entire record and proceed- 
ings in the Supreme Court, you have all that information, 
so that you have exactly the difference from a monetary 
point of view between what the railroads claim they are 
entitled to, and as a matter of fact, you have the judg- 
ments originally entered by the Court of Claims in this 
case. 

[1034] Mr. Tuomas: I object to the offering of the record. 
If he offers the record in another case— 

Mr. M. Hottaxver: This is not another case. This is 
this case. 

My constant gripe in this case is that there has been 
an attempt to import into this proceeding the evidence in 
an entirely different proceeding and I can’t possibly see 
what conceivable basis there is to objecting to the offering 
into evidence in this case the record in this case. 

Mr. Tuomas: Mr. Examiner, for one thing, in the tran- 
script that he is offering, if it is the transcript that I have 
seen in the past, are cotained a series of affidavits, affi- 
davits by persons whose affidavits were apparently solicited 
by the government in connection with that case, some of 
whom have appared before you as witnesses. 

In their testimony here before you, they did not testify 
to the things they said in their affidavit. 

Mr. M. Hotzaxper: That is not true at all. 

Mr. Tuomas: And they were cross-examined here only 
in connection with the statements they made on the witness 
stand to you. 

Now, he is proposing to offer to you the affidavits of 
those people and of other people not subjected to cross- 
examination and not available here, I take it, for exam- 
ination. 

Because of that the offer of the record in that capacity is 
[1035] wholly improper. 

Now, as to the matter of the exhibits, we have shown 
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the rates on the carrier’s basis for each one of the ship- 
ments. We have done it by groups rather than repeating 
all the way down because these fall into groups, categories. 

There are thirty-nine shipments of this kind that were 
transferred at Huntsville and moved on. Thirty-nine or 
some other number that moved on direct. 

We have shown the dollar amounts of the rates we seek 
on that basis. 

So that that material on the basis of the carrier’s figures 
is in the record. 

Mr. Mc Doxatp: Mr. Examiner, may I say one or two 
things very briefly on two aspects you have commented on, 
and Mr. Hollander? 

Exam. Ris: I don’t want to continue this long. 

Mr. Mc Donat: I will try to be exceptionally brief. 

The two points are important to me. If I followed your 
statement correctly, I think you are under a slight mis- 
apprehension as to the basis which we say is the applicable 
basis. Over simply stated it is nothing more or less not a 
first-class but sixty-five percent of first-class, namely sec- 
tion 22 quotation, unless another basis which would be 
subject to land grant for exaple made a lower charge. 

Exam. Ries: I understand. 

(1036] Mr. Mc Doxatn: Number two, so far as Mr. Hol- 
lander’s offer of proof is concerned, I would like to say at 
this time for what effect it may have that this case was 
referred to the Commission for a determination of the 
issues not on the record as made in the court proceedings 
and as considered by the Supreme Court and ruled, but 
rather simply referred to you for determination on an 
independent record for all practical purposes to be made 
by this commission and determined accordingly. 

It was not referred on any such limited basis which would 
say in effect you are bound by the court proceedings record 
and must determine the issues on the strength of that and 
nothing else. 

Mr. M. Houuanver: Mr. Examiner, may the record show, 
please, that the order pursuant to which you are now vested 
with jurisdiction of the case, namely, the order of referral, 
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explicitly states, and this is true of all three cases, that a 
certified copy of this order of referral together with copies 
of the petitions and answers be filed in the proceedings. 

Now, the petitions and answers to which the Court of 
Claims was referring, of necessity, referred to the petitions 
and answers in the Court of Claims. 

Those petitions and answers set out in detail, I am con- 
fident, exactly the information you feel is lacking, that is 
the exact extent of the monetary difference involved in this 
[1037] proceeding. 

Exam. Ries: It does not show what I am talking about at 
all. 

Mr. M. Hotraxper: In any event, if this is the appro- 
priate time I would like to renew my offer to introduce, 
first to have identified and then to introduce into the record 
of this case, a copy of the Transcript of Record of Proceed- 
ings in these cases before the Supreme Court. 

Mr. Tuomas: We certainly oppose that. 

Mr. McDonaxp: First of all, it is out of order. This is 
cross-examination that is not completed. 

Exam. Rirs: I am going to rule on this right now. As 
far as I see this, I have three things to think about here: 

One is the name of this commodity, the applicable rate, 
and whether or not it is just and reasonable in case it 
should be found that the higher rate that the railroads are 
asking is applicable. 

Now, those are the only three issues in front of me. 

In my view the commission does not need any record that 
was before the court. I thoroughly agree with the proposi- 
tion that the Supreme Court has sent this case to his com- 
mission to have these questions determined. They are com- 
plex questions, but I don’t see that the record there helps 
us one bit. 

We have enough in this record to make that determina- 
tion, and I reject and overrule your motion, or offer, intro- 
ducing [1038] a record of the Court of Claims into this 
record. 

Now, the point is that theoretically I assume that when 
this case is over here it will go back to the Court of Claims 
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and the Court of Claims will then be able to do, after this 
commission has made its determination, it can still do what- 
ever it wants to do. 

Mr. M. Hotuanver: I respectfully suggest that I do not 
think the Court of Claims is entitled to the judgment and 
wisdom of this commission on the basis of the record. 

Exam. Ries: The commission will certainly look at the 
results of the Court of Claims findings, whatever they 
made, and that are reported. 

Mr. Hottanver: The Court of Claims, again I respect- 
fully suggest, stated when they referred the case over here 
that it was referring the petition filed in the Court of 
Claims as well as the answer. 

It seems to me impossible to actually proceed further in 
the consideration of this case unless you are willing to 
accept th basic materials as well as the record in the Court 
of Claims. 

I think, too, it perverts the whole theory of the primary 
jurisdiction rule upon which this referral in itself was 
ordered. 

Mr. Mc Dowatp: If there is any substance to that, Mr. 
Examiner, it is something that will have to be decided in 
court. It won’t be decided here. 

Exam. Ries: Yes, the Court of Claims can decide that if 

they want to. 
[1039] As far as I am concerned, everything is before 
this commission to institute this proceeding, the govern- 
ment was ordered to file a petition which it did, and the 
petition is here and this proceeding was instituted. 

Mr. M. Houzanver: Again I have to respectfully point 
out and thepleadings before the Court of Claims—— 

Mr. R. Hottanver: That has not been answered yet, and 
I would like to be heard. I have read this very brief order. 

I am sure if Mr. Hollander read it again he would see 
that it clearly does not refer the proceedings before the 
Court of Claims and the Supreme Court of the United 
States to this commission. It very clearly does not do so. 

Exam. Ries: I refuse to incorporate that into this record. 
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Mr. M. Hottaxver: You refuse to incorporate even the 
petitions and answers filed in the Court of Claim? 

Exam. Rus: That is right. 

Mr. M. Horxanver: In the three cases in the record? 

Exam. Ries: Yes. 

Mr. M. Hotzanper: I have my same automatic excep- 
tion, of course? 

Exam. Rres: You may have your exceptions. 

Now, we will get back to the cross-examination of this 
witness. 


By Mr. Tomas: 

Q. Mr. Amick, I think we were on Exhibit [1040] 30, 
the first page of that exhibit, which is the shipments in- 
volved in the Seaboard case. This rate of $1.34 that you 
have shown in the first line for that direct shipment from 
Huntsville to Charleston actually is a gross seventy-five 
percent rate, is it not? 

The Wirsess: That is right. 

Q. Now, allowance for land grant? 

A. No allowance for land grant; no allowance for con- 
cessions. It is a class 75 rate. 

Q. Let me ask you this question: 

A moment ago, and also at other points, you and I have 
referred to land grant deductions. Let us identify those 
in cents, Mr. Amick. By land grant deductions, I under- 
stand and I want to be sure you understand the same thing, 
or if not, that you tell us what you do understand about it, 
I understand that you mean the amount of deductions 
from rates not only by reason of the statutory land grant 
along the routes, but also by reason of the section 22 volun- 
tary equalization agreements that the railroads have made 
with the government. 

A. That is right. 

Q. You are including both of those together? 

A. Both of them. 

Of course, those equalization agreements, like any other 
section 22 quotations, could be canceled, withdrawn, 
amended, limited at will. 
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[1041] Q. For the future, but not for the past? 

A. That is right. 

Q. Under your column 12 on the government rate basis 
it says: “Rate, government basis” at thetop and looking at 
that first shipment you have the figure of seventy-two cents. 
That figure is calculated in the tariffs on a class rate basis, 
is it, or an exception basis? 

A. Class rate, class 6 taken from the Consolidated 
Freight Classification 16. 

Q. That figure of seventy-two cents would not reflect 
what thegovernment would have paid had it actually 
shipped a class 6 article from Huntsville to Charleston at 
that time, does it, by reason of the land grant deductions? 

A. The class 6 would be reduced by any land grant that 
might be available to the government. 

Q. Now, your next shipment is of a different category, 
from Ladora to Charleston, that is a direct shipment also 
with no transit in be tween, isn’t it? 

A. That is right. 

Q. For that you show a rate of $3.12 on your column 8, 
the column that shows what you say is “rate on carriers’ 
basis”. 

What is the basis of that $3.12 rate, or, let me put it to 
you this way: 

Just check me for this: My understanding of this $3.12 
rate is that that is also what we might call the gross tariff 
[1042] rate at the seventy-five percent level; is that right? 

A. That is right, if I understood your question. You 
made a statement and I think you are right. 

I will put it this way: that that $3.12 is the class 75 rate 
from Ladora, Colorado, to Charleston, South Carolina,, 
without any reduction by reason of section 22 quotations or 
land grant. 

Q. Starting with the third shipment, we get into a differ- 
ent kind of a group of shipments, don’t wet 

A. Yes, sir. 

Q. On these, looking at column 1, the origin is stated at 
Huntsville, Alabama, and underneath there are the words 
“(ex Ladora, Colorado’)”, and destination Charleston. 
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There are quite a number of these that continue on down 
below. Those are the shipments that moved in the first 
instance from Ladora, Colorado to Huntsville, which were 
transited, that is taken out of the car, stored, and then 
later on reshipped in some other car to Charleston, South 
Carolina. That is what this group is, isn’t it? 

A. They were stored in Huntsville, Alabama, yes. They 
originated at Ladora, moved to Huntsville, stored, moved 
on to South Carolina. 

Q. So, you have two physical rail movements for these 
two shipments? 

A. That is true. 

[1043] Q. So that the first shipment on each one of those 
particular items that you have there is from Ladora to 
Huntsville. 

Then there is a completelyseparate shipment sometime 
later from Huntsville, east bound, to some eastern destina- 
tion, isn’t there? ' 

A. To Charleston, South Carolina. 


Q. Are you familiar with the fact that on a number of 
those there was a dissertation so that instead of having 
gone to Charleston they were sent by the government to 
Liberty Hall and then later reshipped from Liberty Hall 
to Charleston? 


A. That may or may not be true. I know that there was 
a lot of shipments of ammunition, explosives, and such, 
that were stopped at Liberty Hall in the backup depot. 
Whether these, I couldn’t say definitely without refreshing 
my recollection and looking at the records. 

Q. For that third shipment on that page, page 1 of Ex- 
hibit No. 30, which I take it is typical of the rest of the 
shipments of this transited nature from Huntsville to 
Charleston, that is one which had been transited at Hunts- 
ville, will you turn to column 81 

A. Yes, sir. 

Q. In column § for that shipment or shipments — there 
are really two shipments, aren’t there, the one from Ladora 
to Huntsville and the shipment from Huntsville to Charles- 


ton and if it stopped at Liberty Hall there are three, in 
each one of these. 

[1044] For each one of those groups of three shipments 
here you show a rate of $3.12 in column 8. That is right, 
is it not, Mr. Amick? 

A. That is right. 

Q. Now, that is the same rate that you have shown just 
above on your second shipment as the rate on a direct 
shipment carried all the way from Ladora to Charleston? 

A. That is right. 

Q. Now, actually, how would you find that $3.12 rate that 
you have shown here as applied on your own basis? 

I realize you are not purporting to set out the actual 
amounts of the carriers’ claim, but on whatever basis you 
are saying you used for that column of “rate on carriers’ 
basis”, how did you find, or apply, this $3.12 rate to those 
transited shipments? 

A. Very simple. There is no commercial transit for this 
at Huntsville. The only way you get transit there is by 
section 22 quotation. 

As I have repeatedly said, I have made this exhibit and 
computed these rates without regard to section 22 quota- 
tions which authorized the transit. 

Mr. M. Houtaxpen: Mr. Examiner, I have heard the 
witness say this at least ten times. 

Exam. Ries: Mr. Hollander, please. 


By Mr. Tuomas: 

Q. You may continue. 
[1045] A. Had there been quotations authorizing transit 
at Huntsville, Alabama, and the shipments originating at 
Ladora came through without concession, the concession 
the railroads granted of stopping there, the rate would 
have been $3.12 and was on a direct shipment. 

Q. Mr. Amick, I wonder if there may be a little slip on 
that calculation of rate there. 

Do you know what the local rate is, the rate that would 
apply on the gross tariff basis that you are using, from 
Ladora to Huntsville at that time? 
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A. Not without checking on the tariff. 

Q. If I suggested to you that that rate on the gross 
tariff basis from Ladora to Huntsville was $2.54 at that 
time, would that refresh your recollection? 

Q. I really didn’t check the rate from Ladora, but I 
would not dispute the statement. Let us assume you are 
right and go ahead. 

Q. I don’t want to mislead you. Here is my point, Mr. 
Amick: 

On my own checking I find that therate from Ladora to 
Huntsville, on the tariff basis, that is on the gross tariff 
basis that you purport to have been using here, was $2.54 
and that when subsequently there was a shipment of the 
same amount of tonnage from Huntsville to Charleston, 
that the tariff basis for that rate, if it moved directly to 
Charleston without going by Liberty Hall, would be $1.34 
and that the total then of those [1046] two locals would 
be $3.88. 

Now, does that refresh your recollection any? 


A. As I say, I didn’t check it that way because again the 
only reason these were stopped and the only authority for 
stopping them at Huntsville was under a section 22 quo- 
tation. 


I computed these charges exactly as had the shipment 
moved through without a section 22 quotation. If there 
were no section 22 quotation they would not have stopped 
at Huntsville. 

Q. You know by looking at the rate you used in your 
column 8 for your second shipment, the shipment from 
Ladora to Charleston, the through rate is $3.12 on a gross 
tariff basis? 

A. Yes. 

Q. If you have a shipment that moves instead from 
Ladora to Huntsville, is unloaded and stored and put 
back on again in a car and moves from Huntsville to 
Charleston, the only way possible for that through rate of 
$3.12 to apply to such a shipment would be by reason of a 
transit arrangement, wouldn’t it? 
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A. That is right. 

Q. You did not find any tariff transit arrangement at 
Huntsville, did you? 

A. That is exactly the point, Mr. Thomas. There was 

no tariff transit arrangement, no commercial transit. So 
the stopping at Huntsville was by reason of the conces- 
sion, that section 22 offered to the government. 
[1047] I eliminated any consideration of any section 22 
quotations or land grants anywhere in these exhibits and 
computed the charges on this exactly as though it had 
moved from Ladora, Colorado, directly to Charleston. 

In fact, to make it short, the charges in the second item 
there, which moved directly, were computed exactly as 
were the ones that were in fact under the section 22 
stopped at Huntsville, for the purpose of this exhibit. 

Q. You knew very well, didn’t you, Mr. Amick, that 
when you have two separate shipments, Ladora to Hunts- 
ville, Huntsville to Charleston, that you cannot possibly 
have the through rate applying on that without a transit 
arrangement? 

A. That is right. 

Q. I understand that you agree with me that there was 
no transit arrangement under the tariffs? 

A. That is right. 

Q. So you have used the through rate, therefore you are 
using them, aren’t you, the section 22 quotation which pro- 
vided—that is No. 31 in this instance—which provided for 
a transit arrangement under these articles. Isn’t that 
right? 

‘A. I guess I have to go back. What you say is substan- 
tially right, but the purpose of this exhibit was not to show 
what the charges would be, should be, or were collected or 
had been collected on these actual shipments. 

Frankly, when we started to make up this exhibit I was 
[1048] under the impression and fully expected that the 
railroads would put in that information as to how much 
they wanted and how much the carriers had been paid. 

Q. They have put in how much they wanted? 

A. This was intended to show—— 
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Exam. Ries: You don’t need to repeat that again. We 
know that. 

Where the trouble is occurring here and what he is ask- 
ing you is how you can get the same rate of $3.12 when 
you figure a through shipment as you do a transited 
shipment? 

The Wirsess: Because I did not consider the transit in 
preparing the exhibit. 

By Mr. Tuomas: 

Q. Transit is the only key by which you can go in the 
rate door and come out with the through rate being appli- 
cable on a shipment that moved first from Ladora to 
Huntsville and then later on from Huntsville to Charles- 
ton, isn’t it? 

A. Let us put it this way: I ignored the fact that ‘these 
shipments stopped at Huntsville and computed it exactly 
as though it had been a through shipment. 

Mr. M. Horrasver: He has said that same thing at least 
a half doz en times. 


Exam. Rus: I think you have a fair statement now of 
what he did here. 
Mr. Txosas: All right. 


By Mr. Tuomas: 

Q. I do not want to belabor this—— 

[1049] Exam. Ries: I don’t want you to belabor it any 
longer. 

Mr. M. Hortasver: Neither do I. I want the record to 
show—— 

Mr. Tuomas: This rate of $3.12 that you showed on 
which you have impliedly used the transit arrangement 
in order to get the through rate, actually if you look in 
the transit section 22 quotation on that you will come out 
with a lower rate, won’t you? 

The Wirsess: Probably. I would not say without checking. 

As I say, I worked these up a year ago under the im- 
pression that the hearing would be held in September 
1957. I had very little time to refresh my recollection a8 
to the details of the rates. 
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By Mr. Tomas: 

Q. Mr. Amick, referring to column 12, on that same 
page, and to your $1.66 fiture you show there, starting off 
with the second line and for each of the lines farther down 
the page—— 

A. Yes, sir. 

Q. —that $1.66 is the gross tariff rate? 

A. That is true. 

Q. On what basis, seventy-five percent basis? What 
basis would it be? 

A. That is sixth class. I don’t know, Mr. Thomas. The 
“four” in parenthesis refers to the end of the exhibit, it 
tells exactly the basis for the rate. 

Mr. M. Hottanver: The numbers in parenthesis refer 
to the [1050] notes at the end of the exhibit page? 

The Witness: Yes. 


By Mr. THomas: 

Q. This column purports to set out the rates on the gov- 
ernment basis, the rates you way are applicable and the 
first approach is that you use the class you deem to be 
applicable, sixth class, and you go to the tariff rate to find 
out what tariff applies to this shipment. 

Isn’t it true, Mr. Amick, speaking on your basis, that 
if you go to the tariffs on every one of these transited 
shipments, these ones that start off on the third line and 
continue down the rest of your page here, for every one 
of those you can not possibly in the tariffs arrive at an 
applicable rate of $1.66 for the total charges for those 
movements, can you? 

A. Not on the actual shipments as they were actually 
handled, these actual shipments. 

For the purposes here of using those shipments as a 
vehicle to come up with a level of charges under the two 
bases I think you could use and forget that they stop, then 
the $1.66 rate is the proper rate that aill apply under those 
conditions. 

Q. If it had gone through instead of stopping, then the 
$1.66 rate would have been the tariff rate? 
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A. That is right. The stop was done under the conces- 
sion, 

Q. By concession you mean section 221 

A, Section 22. 

Q. Do you know what your tariff rate on the govern- 
ment basis [1051] would be actually on those shipments? 
I am not talking about a hypothetical shipment, as, if and 
so on. 

Take the actual one that moved from Kadora to Hunts- 
ville and then reshipped from Huntsville to Charleston, 
what are you actually saying that your rates for those two 
shipments would be? 

A. As I understand it, you mean had these actually 
moved there without any section 22 quotations, the gov- 
ernment had moved them into Huntsville and reshipped 
them as a new and separate shipment into Charleston? Is 
that what you are reaching for? 

Q. Whatever your basis is. I am asking what is your 
government basis that you are seeking in the way of rate 
on those shipments? 

A. Fifth class less any concessions that may be avail- 
able? 

Q. How much is that? 

A. Without bringing our records in here I could not tell 
you, offhand. 

Q. So you just don’t know? 

A. No. 

Mr. M. Hotranper: Is this question with respect to a 
particular destination? 

Exam. Ries: Have you been listening to the question, 
Mr. Hollander? 

Mr. M. Hottanper: Yes, sir. 

[1052] Exam. Ries: He is asking the exact movement 
these took from Ladora to Charleston, the exact movement 
of one of these shipments and he is asking what the gov- 
ernment rate would be the way he figures it. 

The Wirness: The way I figure it 


By Mr. THomas: 

Q. My understanding is that you just don’t know what 
the government rate basis ix on those actual shipments. 

A. I didn’t check it on the basis of two movements. 

Q. I don’t know what you are talking about now, exactly. 
Am I not right, Mr. Amick,—I though I was right a mo- 
ment ago—that taking the actual shipments we are talking 
about, all the shipments that start on line 3 of that first 
page and similar ones that continue through the next page, 
on those you cannot tell me what rate basis thegovernment 
is seeking? 

A. Yes, I can. 

Q. What is it, then? 

A. In dollars and cents I can’t tell you that. 

Q. That was my understanding. What we have been 
talking about, turning over to the next page, applies to the 
entire next page? 

A, Yes, sir. 

Q. If you will turn over to page 3, it applies to the 
entire amount of the shipments on page 3! 

A. That is right. 

[1053] Q. And it applies to the one remaining shipment 
on page 4? 

A. That is right. 

Q. Mr. Amick, referring again to what you just said 
about the way you calculated that $1.66 rate, you referred 
to the concessions that the railroads had made to the gov- 
ernment and my understanding is that in this connection 
you are referring to the concession in the way of granting 
to the government of a transit privilege on these shipments 
at Huntsville; is that right? 

A. Yes, sir. 

Q. Now, that transit privilege is the transit privilege 
that is set out in quotation No. 31, isn't it? You are fa- 
miliar with that? 

A. Yes. 

Q. An AAR section 22 quotation No. 31! 

A. Yes, sir. 


Q. And you have used that quotation as being the basis 
on which you have calculated this $1.66 rate as applied to 
the transit shipments? 

A. Not the $1.66 rate; no, sir, because 31 only comes 
into play in case you consider, it only applies on ammuni- 
tion and other explosives. 

Under our basis, why, 31 would have no application 
whatsoever. 

Q. Your $1.66 rate, I understood a minute ago, was 
based ona [1054] calculation that it did come under quota- 
tion 31. 

There is no other that applies to Huntsville. 

A. I am trving to say that my calculations here did not 
consider any quotation to begin with, none whatsover. 

Q. I think you said your $1.66 rate including the effect 
of the concession in transit? 

‘A. No. I said I considered this without any section 22 
quotation as if there were no concession. 

I did not consider any section 22 quotations or land 
grant in preparing this exhibit. None of these rates reflect 
the concessions. 

Since the stopping in these actual shipments was because 
of a section 22, I did not consider either on the carriers’ 
basis or the government’s basis, as though it were a 
through shipment. 

Q. You cannot possibly in computing your rates on the 
$1.66 basis arrive at that rate basis as a result without 
assuming that the government has been given the transit 
privilege, can you? 

(1055) <A. Yes, I can. 

Q. How can you do that? 

A. By assuming that the shipment moved through with- 
out stopping anywhere and there were no transits involved. 

Q. This is my last question on this point: That $1.66 
rate does not represent the government’s rate for any of 
these actual shipments. It represents the government's 
rate if the shipment had moved in some way different 
from what these shipments moved? 
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A. If the shipment had moved exactly the same as the 
one that moved through direct without stopping. 

Q. Now, turning to Exhibit 31—— 

Mr. M. Hottanver: Mr. Examiner, may I respectfully 
ask whether the questions will be of the same import be- 
cause we are ready to stipulate that the ansewrs will be, 
too—— 

Exam. Ries: I can’t go into that, Mr. Hollander. You 
are going to have to bear with us a little bit here. I can’t 
cut the cross-examination off. 

This witness is taking care of himself beautifully. 

Of course, he is making an answer maybe that you hear 
several times, but I don't know how in the world I am 
going to permit tshem to pursue cross-examination, which 
they have a right to do, and let this witness fully explain 
himself because I want him to fully explain himself at 
every question. 

That is the cross-fire I am in between and you are trying 
[1056] to tell me that you have heard that answer fifty 
times before. I know that. 

Mr. M. Hotiaxper: I don’t think anything is being 
served by additional questions which elicit the same an- 
swers. 

Exam. Ries: Mr. Hollander, you have introduced three 
exhibits here and they are entitled to cross-examine on 
those exhibits. That is all I can say to you. 

I hope that counsel will keep it in mind and cut it as 
short as possible. 

Mr. Tuomas: I certainly will and in the light of what 
has happened, I will be able to cut down this cross- 
examination. 


By Mr. Tuomas: 


Q. Turning to page | of your exhibit 31, here again, the 
rate in column 8 is of the same general nature as the rates 
in column S$ that you discussed before, that is constructed 
on that same basis, does not reflect the actual amount of 
the rates that the carriers seek? 
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A. It does not reflect the actual amount of rates that 
the carriers received on these particular, or claimed on 
these particular shipments. 

Q. It represents something other than what the carriers 
claimed? 

Exam. Ries: Actually these are based the same way. 

The Wirxess: The same way. I think I said earlier—— 

Exam. Ries: You said it, yes. 


By Mr. Txomas: 

Q. What we have been discussing about the [1057] 
transited shipments at Huntsville in connection with the 
previous exhibit also applies to the shipments that you 
show starting on—well, the pages seem to be a little odd. 

A. I know the ones you mean. 

Q. All the ones over at the left-hand side marked “Hunts- 
ville, Alabama, (ex Ladora)”? 

A. That is right. 

Q. The same discussion that we had before on that. 

Turning to your list of comparative earnings on various 
commodities, it says, page 1 of 2 toward the end here, 
those are mostly made up of commodity rates also, aren’t 
they? 

A. No. On the contrary, if you notice there, after all 
of these under the heading of tariff authority, it refers 
to the items in the classification, item 10010 in Greenley’s 
ICC 60, that is a class rate. 

Over on the second page of that part, page 2 of 2, you 
will have the tariff authority, and those are generally class 
rates. 

Q. On that same page don’t you have a typographical 
error? I call your attention to the item which says “rate in 
cents per hundred pounds”. 


You have some rates at six cents per hundred pounds. 
The next rate at ninety-eight cents per hundred pound for 
the same item. 

A. Where is that? 
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[1058] Q. It is over to the left-hand side of the page. I 
just call it to your attention if you want to check it later 
on. Iam not interested in it here. 

Now, in the course of your testimony you referred to 
item 1890 and to the fact that it has a clause in it, in 1890, 
that says “See note 1, item 1805”. 

Mr. M. Hottanver: You mean item 1800? 


By Mr. THomas: 

Q. That is right, item 1800. Item 1800 is the overall 
caption at the top; isn’t that right? 

When you look at the note that that refers you to, that 
note is note 1 set out in 1805, isn’t it? 

A. That is right. 

Q. That uses the words ‘‘subject to rule 39°°. 

A. That is right. 

Q. When you turn to rule 39 you don't find in rule 39 
anything that purports to define the kind of shipments 
that this item 1800 refers to at all, do you? 

A. Rule 39 tells us that the shipments in item 2800 are 
subject to the rules and regulations, the shipments em- 
braced within item 1800 are subject to the rules and regu- 
lations for the transportation of explosives and other 
dangerous articles. 

Q. Well, now, does it? Take a look at that—— 

Mr. M. HoLLaxver: Mr. Examiner, that is his view and 
you are going to have to read that rule 39, I am sure. I 
don’t see any further cross-examination, or how any further 
ecross- [1059] examination on this point is going to be of 
any value. 

Rule 39 is in the exhibit and you will have to take that 
itno account. 

Mr. Tuomas: If it is understood that the witness” under- 
standing of rule 39 is what he said it is, and which I am 
gure refers to the rule will show it is different, 1 will stop 
at this point. 

Mr. M. HoLLaxver: That, of course, is counsel's view. 
He thinks it is different. He disagrees with the witness. 

All Lam suggesting is that this is a matter for the com- 
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Mission to take into oonaitderation, | reoounige that Me, 
Vhotias disagvece with Me, Amick, 

My, Vromaa: Rule a), Ma, Maaiminer, is set out at page 
104 of ove hibit 4, the aetiual rule, and does not contain 
the worda that the Withers referred to, 

Mr, M, Hornannnis LE don’t know what he imenna by that, 

My, Tromaar Towill not oarry on any further if Me, 
Hollander door not care to have it purnued, 

xa, Rewar Do you have any further quontions of this 
Withers? 

Mr, Hornannnins: He aayn rnle 39 doen not contain any of 
the words that the withon referred to. T would like to know 
What May Thomas moans by that, 

Mr, Tromas: You juat told me you could read rule 39. 
Well, you read 39. You stopped this on that basin, You yo 
[1060] ahoad and read it, 

Lhave no further questions, Mr. examiner, 

Mr. Mo Donano: Edo, Mr. Examiner, 


By Mr. Me Donato: 


Q. Mr. Amick, as part of the justification for your refer- 
enee to the level of rates which were not charged or paid 
by the government, you have indicated that the basis for 
what you have done, the assumptions that you have made 
there, is a concern or fear on your part that the railroads 
might be inclined to cancel section 22 quotations at some 
future date, 

That is correct, isn't it? 

A. No, sir; I didn't say that. 

Q. Isn‘t that what you said? 

A. No, sir; 1 plainly said that I had no fear that they 
would, but I only knew that they could. 


Q. Those quotations are still in effect, are they, Mr. 
Amick? 


A. By those quotations, just which ones do you mean? 


Q. The section 22 quotations that you have been refer- 


ring to throughout your testimony. 
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A, The ones that are in effect are ard there has heen 
many a section 22 quotation that has beet cancelled, rode 
fied, ar limited, 

(), Are the section 22 quotations applicable to the broad 
nse of munitions or explosives that we have heer talking 
nhout throughout this hearing still tay effet ? 

[1061] A, Yes, AAK quotation 14 and 21, or their sneces: 
sive issues are in effect, 

Mr, M, Hortaxonn: Now, I don't know what munitions 
Mr. MeDonald is talking about, { wonld like to have him 
straighten that out, otherwise it is a very misleading ques 
tion and an equally misleading answer, 

Exam, Rive: Overruled, 

sy Mr, Me Doxatav: 

Q. Do you have any reason to think that the carriers 
presently have under consideration the cancellation of 
etiher of thoae quotations? 

A. Lam not concerned with that. It js not in my baliwiek 
to what the carriers are considering of not considering. 
That ix handled by the administrative agency. 

Mr. McDonald, my problem starts after a shipment 
reaches my desk and trying to determine the charges alter 
the carriers themselvex, or their avents or classification 
experts publish a charge in the tariff, ax was done here. 

Maybe it was on the basis ax here, under conditions that 
obtained back in 1928. 

Mr. Mc Dosatp: Mr. Examiner, I respectfully suggest 
that that is wholly unresponsive to a simple question that 
called for a yes or no answer. 

If the witness chooses to go beyond that, I have no 
objection. 

Exam. Ries: You explain yourself. 

{1062] The Witsess: As I say, I am faced with the prob- 
lem of applying the descriptions in this classification, which 
are the carriers’ descriptions, to something that was not 
even in existence at the time they were placed in there and 
sometimes it is a problem, as it is here, and the reason we 
are here, to apply horse and buggy descriptions to jet age 
material. 


$28 


When I got down to that basis, based on the best informa- 
tion I have, I applied the rate, but I can’t try to tell what the 
earrier had in his mind when he put it in there or what he 
might do in the future concerning that rate. 


By Mr. Mc Donan: 

Q. Is that another way of saying no to my question, that 
you don’t have any present reason to believe that the car- 
riers have any intention of canceling either of the two 
section 22 quotations? 

Mr. M. Houzasper: Mr. Examiner, he said that was not 
in his field. 

Mr. Mc Doxatp: I am asking him if he has any personal 
reason. He is the one that is testifying. 

Mr. M. Hottaxver: This is way beyond direct examina- 
tion. 

Exam. Ries: Wait a minute. I think this witness has 
answered you, Mr. McDonald, that he has no idea. 


By Mr. Mc Donatp: 


Q. Mr. Amick, you obviously don’t know what basis the 
carriers might propose to apply if they did cancel those 
section 22 quotations, do you? 

[1063] A. As I said, I have no way of knowing what the 
carriers have in mind. 


Q. Mr. Amick, in connection with some of your testimony 
when you were expressing the view that rule 18 would 
result in the application of certain rate bases under the 
combination rule, you referred to various classification 
bases that would be applicable? 

A. Yes, sir. 

Q. That is where you were somewhat confused momen- 
tarily of associating the various classifications, the ratings 
and the respective classifications? You recall that? 

A. Yes. 

Q. At that time you indicated that in official territory a 
classification basis of thirty-seven and a half applied to 
the first phase of your combination—— 

Mr. M. Hotiaxver: Which was that? 
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Mr. Mc Dowatp: I didn’t write that down. I don’t know. 
The witness will know that. I think it was for empty bomb 
body casings. 

The Witxess: Yes, sir; that is the bomb bodies, thirty- 
seven and a half percent. 

Mr. M. Hottanper: Is that item 18951 

The Wirsess: That is item 1895. 


By Mr. Mc Donatp: 

Q. And sixth class in the southern and fifth class in west- 
ern; that is correct, is it not? 
(1064] A. That is right. 

Q. Mr. Amick, it is a fact, is it not, that different class 
rate scales applied in connection with each of those classi- 
fication ratings? 

A. That is correct. 

Q. And in official territory the scale was not reflected by 
docket 15879 prescribed by the Interstate Commerce Com- 
mission; is that correct, as you recall? 

Mr. M. Hottaxper: How would the witness know that? 

Mr. Mc Donatp: Any good traffic man would know that. 
That is the answer. 

The Wirxess: I haven't had much occasion to go2— 

Exam. Ries: Would you like to hear that again? 

The Witness: Yes. 

(The pending question, as above recorded, was read by 
the reporter) 

Mr. Mc Doxatp: Otherwise known as the eastern class 
rate investigation? 

The Wits I am not sure as to the number. I am 
familiar with that. I would have to straighten out these 
dockets because I have not been particularly concerned with 
docket numbers since I left the railroads in 1935. 

But there was 13494, as I remember, which is from official 
to the south and 15879 is, I believe, the proper number, my 
best recollection. 


[1065] By Mr. McDonaup: 


Q. Within official territory? 
A. That is right. 
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Q. Ad you have now indicated the class rate scale ap- 
plicable between official and the south was the scale pre- 
seribed in the southern class rate investigation, docket 
13494: that is correct, isn’t it? 

A. That is right. 

Q. To some extent the basis applicable within the west, 
was that prescribed in the so-called docket 17000 scale? 

A. Yes. 

Q. And other dockets that you might likewise refer to? 

A. Yes, I think we had a 15465 in there, too. 

Q. It is likewise, correct, is it not, Mr. Amick, that gen- 
erally speaking those various scales reflected different class 
rate levels? Isn’t that correct, or do you know? 

A. I believe—by different class rate levels, what do you 
mean? 

Q. That the southern scale, for example, was substan- 
tially higher in the doc ket 15879 scale and so likewise with 
the 17000 scale? 

A. You mean the overall scale? 

Q. Yes, sir. 

A. I think the southern was the higher of the three that 
you mentioned. That is my memory, based on my memory, 
and from some twenty-three years back. 

[1066] Q. You and I do agree that, generally speaking, 
the various rate scales did differ in their levels, class rate 
scales? 

A. Surely. 

Q. I would like to ask you a couple of questions, Mr. 
Amick, with respect to your exhibit, starting with Exhibit 
31, if I may. 

Exam. Ries: I think maybe we had better adjourn for 
lunch. It is after one now. 

Mr. Tuostas: Mr. Examiner, we have here now the copies 
of the exhibits of which we were speaking this morning and 
are prepared to tender those and tender the government 
the copies of the exhibit. 

I expect that the government either has or will have 
theirs. We will want to close that out at the earliest possible 
moment. If now is the time appropriately for us to tender 


those to you, I will be glad to have these stamped by the 
reporter. 

Mr. M. Hortanper: It was my understanding that both 
of these exhibits would be tendered to you in a package 
after we had had an opportunity to consult with our op- 
ponents to see whether we had any objection to those. 

Exam. Ries: I think that is true. 

Mr. Tuomas: We want to be sure to get this all done this 
afternoon. 

Exam. Ries: Yes, we are going to get done this after- 

noon. 
[1067] Mr. M. Hotranxper: I haven't had a chance to 
look at this stuff today for the purposes, or for going over 
these papers with the view in mind of screening out the 
papers that I know I want. I can’t very well be sitting here 
and be doing that at the same time. 

Mr. Tuomas: Perhaps that will be done at the lunch hour, 
then. 

Mr. Hovstox: I would like to be excused and return to 
Maine. 

Mr. M. Hottanper: No objection. 

Exam. Ries: All right, Mr. Houston, you are excused. 

Mr. Hovstox: Thank you. 

Exam, Ries: Off the record. 

(Discussion off the record) 

Exam. Ries: We will stand in adjournment until three 
o'clock. 

(Thereupon, at 1:15 p.m., the hearing was recessed, to re- 
convene at 3:00 p.m., same day) 


[1068] AFTERNOON SEsston 


The hearing reconvened at 3:00 o'clock p.m., upon the 
expiration of the recess. 

Exam. Ries: The hearing will come to order. 

I believe that at the time of adjournment, Mr. Amick 
was on the stand and was to be cross-examined by Mr. 
MeDonald. 

You may proceed, Mr. McDonald. 


Russett B. Amick, the witness under examination at 
the time of the recess, resumed the witness stand and, 
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having been previously duly sworn, was further examined 
and testified further as follows: 


Cross-EXAMINATION—Resumed. 
By Mr. Mc Donan: 


Q. Mr. Amick, would you turn, please, to your Exhibit 
31 and turn, please, if you will, to page 1 of what purports 
to be Exhibit 2 of Exhibit 31. 

This is a statement of comparative earnings on various 
commodities and so on. 

In the upper right-hand corner it says Exhibit No. 2. 

Do I understand, Mr. Amick, that your testimony has 

been that wherever the tariff authorities are shown by 
reference to an agent Greenley tariff reference that those 
purport to be classification authorities and where, for 
example, in the first instance, you refer to a tariff like 
Curlett’s ICC 786, those in effect would be commodity 
rates? Is my understanding correct? 
[1069] A. No, sir; not exactly. Wherever there appears 
a reference to a classification or an exception to the classi- 
fication under tariff authority on the right-hand side of 
that, that is the authority for the classification rating ap- 
plied. 

The authority for the tariff rate over on page 2 of 2, 
where we show the rates and authority, these rates were 
made — if you will look over there you will see to Bruns- 
wick with an A and under “To Brunswick” the first one is 
class 75, class 6, class 8, class 3, class 10, and so on down. 

Then the A refers to W. S. Curlett’s ICC A-800 which 
contains those rates set out under the rates, 196, 154, 78, 
and so forth. 

Q. I have no trouble whatever with that sort of situation, 
Mr. Amick, but I am troubled a little bit still on page 2, 
your reference, for example, to item 44650, Agent Curlett’s 
tariff ICC 786. 

A. That is an exception tariff. 

Q. So that is an instance where an exception tariff pro- 
vides a basis lower than the classification basis that you 
have been talking about? 


A. That is right. 

Q. That exception basis is one, incidentally, which would 
apply, would it not, to the exclusion of the classification 
basis? 

A. That is right, yes. 

[1070] Q. Do you happen to know what the exception 
basis is that is published in item 46650 to which you refer 
on page 2? 

A. That is class $. You will notice after the rate of 
ninety-seven and a half cents, under “rate in cents per one 
hundred pounds” do you see the three? 

Q. Yes, sir. 

A. If you come over and look at 3 on page 2 in paren- 
thesis, you will see the class is S. The authority for that 
Sth class is found in item 46650 of W. S. Curlett’s ICC A- 
786. 

Q. I am not sure I understood the last part. The author- 
ity for the eighth class rating is found in that? The rate 
itself is found in another tariff? 

A. The rate is found in the rate tariff. 

Q. Do you happen to know what the classification rating 
is to which that was an exception? 

A. I think that was fifth class. I am not sure, but that 
is my best recollection, liquid soap mix. 

If you wish I will tell you in a second. 

Q. If you are reasonably satisfied that it is fifth, Iam 
satisfied with that answer. I don’t want to preclude you 
from double checking if you think it necessary? 

A. Not necessary. 

Q. So the exceptions basis was a concession, if I may use 

that term, below the fifth-class classification rating, that 
is correct, isn't it? 
[1071] A. Not exactly, It is a rate that the carriers them- 
selves offered to the general public. They held themselves 
out that in lieu of the rate, rating in the classification, — 
let me say to the extent that this item 46650 applies we 
will perform this transportation service for class 8. The 
carriers themselves put that in their tariff. 


Q. Do you have any personal knowledge of the history 
or the reasons which lead to the establishment of this 
eighth class exceptions basis to which you have referred? 

A. No, sir. 

Q. You would not know whether or not the element of 
truck transportation or water competition, or anything like 
that, entered into its establishment? 

A. I would not know that at all unless, as is the case in 
some exception tariffs and commodity tariffs, the carriers 
chose to put a statement in there reading something like 
this: 

“Issued to meet truck competition,” or “issued to 
meet water competition”. 
If that is in the tariff, I assume that is correct. If it is not 
in the tariff, I have no knowledge as to why the carriers 
chose to make the exception. 

Q. At the moment, you don’t know whether there was or 
was not such a reference? 

A. No, I don’t. 

Q. Mr. Amick, do you have any personal knowledge of 
the [1072] movement of liquid soap in carload lots from 
Huntsville, Alabama, to Searsport, Maine, as of June 17, 
1944? 

A. I don’t know that there was any movement of liquid 
soap between those points. 

As I tried to explain, this exhibit was merely put there 
to show what the charges would have been had there been 
such a movement and the car mile earnings and the ton 
mile earnings, had there been a minimum carload. 

Q. Your answer is that you have no personal knowledge 
of any such movement? 

A. That is right. 

Q. I could shorten this up considerably if I were to ask 
you the same question with respect to the movement of 
any or all of the remaining commodities on this Exhibit 2. 
Would your answers be substantially the same? 

A. Yes, sir. 

Q. Would your answer be the same if I were to ask you 
the same questions with respect to your knowledge as to 
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the reasons and history of any of the classification, excep- 
tion ratings or commodity rates that had been used in the 
makeup of this exhibit? 

A. You mean the same as previous — 

Q. The same as you gave me with respect to the liquid 
soap? 

A. As to the knowledge of the rating? 

[1073] Q. Yes, sir. 

A. Yes, my answer would be the same. 

Q. Mr. Amick, why did you undertake to use a carload 
minimum weight as the basis for the data set forth in the 
two pages that we are presently discussing? 

A. Because we had no actual movements, it wasn't in- 
tended to show charges as to actual movement. 

The only basis for a weight was the carload minimum 
rate. Perhaps it would have been better from my viewpoint 
had I had some actual shipments. 

Take the first article up there, incendiary bombs. The 
carload minimum is twenty thousand pounds, but the 
actual shipments involved in the litigation will average 
seventy thousand, the loading. 

Q. 1 didn't hear that last part, Mr. Amick? 

A. The average weight of the shipments involved in the 
three dockets will average somewhere more than seventy 
thousand pounds, but having no actual shipments, I used 
the minimum rates as a fair basis, 

Q. Mr. Amick, don't you know that the Interstate Com- 
merce Commission put out statistics that purport to give 
the average weight of the various epmmodities that the 
railroads transport? 

A. The average weight of carloadings? 

Q. Yes. 

A. L know they have such in existence. 

[1074] Q. Would you therefore not concede to the extent 
that if this exhibit is to be material or mean anything to 
the commission, it would have been much fairer to have 
made a comparison based on average weights rather than 
minimum weights in the case— 
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Mr. M. Hottanver: I suggest that if counsel has any 
objection to the materiality of the exhibit, or part of it, 
it should have been addressed to you prior to its submission 
into evidence, and that you, rather than the witness, is 
empowered to pass on such questions of materiality? 

Exam. Rres: As far as this question is concerned, Mr. 
McDonald, I don’t see where that is material at all. 

Mr. Mc Doxautp: Mr. Examiner, I think it is very ma- 
terial to the extent that this may be a material exhibit. It 
certainly is material whether or not the witness has used, 
and another question or two will show why, if it is not 
clear already, average weights in one case and carload 
minimum weights in another. You are certainly not com- 
paring like with like. 

Exam. Ries: He is comparing weights throughout. 

Mr. Mc Doxatp: But he is using average weights in the 
other instance and not these. 

Exam. Rres: In what instance is he using average 
weights? 

The Wirxess: I am not using average weights at all. I 
am using carolad minimums in this exhibit. In the other I 
used the actual weight of the various shipments actually 
moved. 

[1075] I didn’t have any shipments here so I used the 
earload minimum. 


By Mr. Mc Doxa.p: 

Q. Mr. Amick, you are aware, I assume, that during the 
war years there were regulations in effect, issued either by 
the service bureau of the Interstate Commerce Commission, 
or the Office of Defense Transportation, that in effect pre- 
cluded the transportation of shipments on the basis of their 
earload minimum weights. That is correct, isn’t it? 


A. That is right. 


Q. So that there is absolutely no possibility that there 
could have been a shipment of rubber cement on the basis 
of a minimum weight of thirty thousand pounds during 
the war; that is correct, isn’t it? 

A. No, sir. 
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Q. Why is it not? 

A. Because you spoke of those rules of the ODT and so 
forth but they were not always observed. 

I have seen many in my experience over the last few 
years, or actual shipments of war materiels of one kind or 
another that were less than the minimum weight. 

Q. And billed as the minimum weight, I presume? 

A. And billed and freight paid on the basis of minimum 
weight. 

Q. Would that statement apply to commercial shipments 
or shipments moving commercially as distinguished from 
government shipments during that period? 

[1076] A. I had no experience with commercial shipments 
during the war, since 1935. 

Q. It is a fact, is it not, that under the regulations I have 
referred to, shipments other than government shipments, 
and I am not sure that the regulations were not intended 
to apply to the government as well, but with respect to 
traffic other than government traffic those regulations pro- 
vide in effeet—— 

Mr. M. Hottanver: He has just answered he has had no 
experience other than government shipping since 1935. 

Mr. Mc Doratp: I am asking about regulations about 
which he does know. 

Exam. Ries: All right. 


By Mr. Mc Donatp: 

Q. Those regulations in effect required shipments to be 
loaded to the fullvisible or cubicle capacity of the car, 
didn’t they, Mr. Amick? 

A. That is substantially what the regulations provided. 

Q. Now, the type of rates that you are here referring to, 
still on these two pages of this portion of the exhibit, are 
so-called commercial rates, they would be the rates that 
would be published in tariffs and apply to commercial 
traffic? 

A. Yes, sir. 

Q. They are also the type of rate that to the extent that 
there was any land grant involved, would likewise be 
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subject to land grant deductions on government traffic; 
that is correct, isn't it? 

‘A. If there was an actual shipment it would be to the 
extent [1077] that was applicable. 

Q. So that with respect to government traffic, again this 
would not be a fair basis for comparing revenue because the 
paper rates that we are here talking about may or may not 
have been subject to land grants in the event that there was 
an actual government shipment: that is correct, isn’t it? 

A. Lam not going to say that it isn’t a fair rate. 

Q. I didn’t ask you about the fair rate. I said a fair com- 
parison? 

‘A. Fair comparison, then. I won't say that it is not a fair 
comparison for the purpose for which it was intended, which 
was merely to show the earnings on a minimum carload of 
any one of these commodities at that time had such a ship- 
ment moved. That is all. It wasn’t intended to show any- 
thing more than that. 

Q. Now, let me ask you one more question on that point. 

If there had been a shipment of any one of the commodi- 
ties here involved that moved at a weight approximating the 
carload minimum weight that you have shown and on which 
these published rates apply, to the extent that land grant 
was applicable that would automatically have reduced the 
net revenue or earnings accruding to the carriers, would it 
not, sir? 

A. To the extent—that is hard to answer without a little 
explanation. To the extent that the carriers had equiliza 
tion [1078] agreements and to the extent that there was 
land grant authorized or applicable, to that extent these 
rates would have been reduced. 

Q. Just so we may be clear, Mr. Amick, I intended by my 
phrase “to the extent that land grant applied”, to include 
not only statutory, but equalized land grants as well. With 
that amendment, you are in agreement with me? 

A. That is correct. 

Q. Thank you, sir. 

Mr. Amick, in an attempt to shorten this considerably, if 
I were to ask you the same questions with respect to your 
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Exhibit No. 3 of the sheet labeled Exhibit 3, consisting of 
two pages, which are the next two pages in Exhibit 31, 
would your answers with respect to those shipments, would 
your answers to similar type questions with respect to those 
shipments be substantially the same as they have been with 
respect to the questions I have asked you? 

Mr. M. Houtanper: By substantially similar questions, 
you are talking now about the effect of the land grant? 

Mr. Mc Donato: Anything and evrything I have asked 
him about page 2 of the exhibit. 

Mr. M. Houiasper: Maybe Mr. Amick has a clear recol- 
lection of all the questions you have asked him. 

Mr. Mc Donat: If he hasn't, I suggest that the witness 
will be able to tell me that without prompting by counsel. 
[1079] Exam. Res: He will be able to tell you. 

The Wrrxess: There is only one and I don’t believe that 
it would change my answers with respect to this exhibit. 
There is only one thing I would like to point out that per- 
haps wil clear up a part of your questions that vouasked 
concerning these items, and the classification. 

If you will notice on the fireworks and chemicals, over 
under tariff authority it says: “Commodity rate applies”, 
which indicates that they are not subject, that we use the 
commodity rate in lieu of the classification rating. 

This exhibit was intended to serve exactly the same as 
the one concerning which you just finished questioning me. 

My answers in so far as they related to this exhibit are 
equally applicable. 


By Mr. Mc Doxatp: 


Q. Will you turn back to Exhibit 2 for a minute, Mr. 
Amick, and be sure we are in complete agreement, Now, We 
were discussing specifically at one point your liquid soap 
where you referred to an item 466501 

A. Yes. 

Q. Is it likewise the fact that the second item below that, 
the fireworks that you have just referred to and which 
makes reference to another item number in the Curlett 
tariff, is likewise an exception rating? 
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A. Yes, it is. 

Q. And likewise the next item after that, 17690? 
[1080] <A. Yes, sir. 

Q. And down several, item 46650, that is the same one? 

A. The same item, soap, liquid. 

Q. Now, are we in agreement that if I were to ask you 
substantially the same questions that I asked you with 

spect to that Exhibit 2F, part of Exhibit 31, with respect 
to the two pages identified as Exhibit 3 of the same exhibit, 
your answers would be substantially the same? 

A. Substantially, yes. 

Q. And if I ask vou substantially the same questions with 
respect to Exhibit 4, so designated, of the same exhibit, 
would your answers be substantially the same? 

A. Yes, sir. 

Q. Will you turn please to Exhibit 29. Turn briefly to the 
second sheet of that exhibit, which is labeled Exhibit 2 and 
it is page 1 of three sheets. 

Is it not a fact, Mr. Amick, that the rubber cement item is 
in fact a commodity rate? 

A. Yes, sir: I think it is. 

Q. That is clear from a reference such as item 3880 of 
Kipp’s ICC Transcontinental? 

A. That is right. 

Q. That would likewise be true of the next two succeed- 
ing items? 

A. Yes, sir. 

{1081} Q. And the next one after that, the fireworks item? 

A. That is right. 

Q. And the next one shows on its face here, I take it, that 
you are using an exceptions basis there? 

A. That is right, to construct a combination of rates and 
bevond Reno class rate? 

Q. The balance of the articles on that page are likewise 
all commodity rates, are they not, sir? 

A. Yes, sir. 

Q. That is also true of all the commodities on sheet 2 of 
that exhibit, is it not? 

A. That is true. 
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Q. Mr. Amick, it is true that, generally speaking, Trans- 
continental commodity rates are depressed rates made to 
meet whatever competition operating through the Panama 
Canal, that is something you would know as part of your 
general knowledge, is it not, sir? 

A. That is true; yes, sir. 

Q. Again, in an effort to shorten this up, if I were to ask 
you in detail additional questions with respect to your 
knowledge of the history of any of the commodity rates 
that we have been here discussing, or the movement and so 
forth, if I were to examine you in that detail as I did with 
respect to Exhibit No. 2, would your answers be substantial- 
ly the same? 

A. For fear my answers that I might not have a clear 
recollec- [1082] tion, I might like to say what they would 
be. 

Q. Do you want me to— 

A. No. Tam just going to state this: 

As I said earlier, in my work we are not required, nor 
have I had oceasion to go into why the carriers published 
rates, the consideration they gave in publishing them. 

All I have to do is apply them as published. That has 
been as far as I have gone. I have acquired some general 
knowledge as to what went into some rate, but to put my 
finger on one and say why they made that rate $1.34, and 
not $1.33 or $1.35, Le couldn't tel you. 

Q. I understand that. That is what you told me previ- 
ously? 

A. Right. 

Q. The answer to this question is if | were to interrogate 
you in detail your answers would be substantially the same 
as those already given? 

A. 1 will give you a qualified yes on that, to the extent 
I just said. 

Q. Will you be good enough, sir, if you will, to take a 
look at these two sheets and tell me the extent to which they 
would not be true, if you care to? Can you see anything on 
the surface of these, is there anything that appears on the 
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surface of this that would cause you to change any of the 
answers? 

Mr. M. Hottanver: I am going to have to object. This is 

really in some very intangibleephemeral phase. 
[1083] Exam. Ries: I must agree that you are working 
this witness around here. He has been under cross-exam- 
ination on this exhibit with Mr. Thomas. He has gone 
through these commodity rates and these class rates on 
these very things you have asked him. 

Now, you have asked him about the other exhibit. It 
seems to me that this witness has pretty well brought you 
up to date on everything you have asked. 

Mr. Mc Doxaxp: So far I agree. 

Exam. Ries: Now you are going into this question of 
would your answers be substantially the same on other 
pages here and he is just a little hesitant to know exactly 
what you mean by that. 

That is the trouble, you see. You have asked a lot of 
questions, 

Mr. Mc Doxarp: I understand that, with malice afore- 


thought, I suppose some people would say. I simply say to 
you, sir, my type of question is not at all the type of ques- 
tion that Mr. Thomas asked. I have been very careful to 
the best of my ability to keep away entirely. 

My line of cross-examination is utterly different from 
that of Mr. Thomas. 


Number two, all I meant by my last question is two-fold, 
and I don’t mind being frank about it. He gives me a 
substantive yes and limited yes, 

[1084] In fairness I offer him a chance to show the extent 
to which the limitation can be brought out. 

Exam. Ries: We are not getting anywhere. You ask 
your specific question and let him answer it then. That is 
the only way I know you can do it. 

Mr. Mc Dosap: All right. 


By Mr. Mc Donan: 


Q. Let us talk, Mr. Amick, about rubber cement, the 
third item on page 1 of this particular exhibit. 
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I assume that this is only a hypothetical shipment and 
is not the actual one; is that right? 

A. That is correct. 

Q. I assume if there were a commercial shipment it 
would have been subject to the government regulations 
that we have heretofore discussed; is that correct? 

A. Yes, the regulations covered all commercial ship- 
ments. 

Mr. M. Horzanver: Mr. Examiner, I am going to move 
to strike the question as well as the answer because I don’t 
know what he means by government regulations? 

Exam. Ries: The witness is very much aware of what 
he is talking about, Mr. Hollander, and he is answering the 
questions. 

So I don’t know how I can entertain your motion if you 
don’t know what he is talking about. 

Mr. M. Hottanver: I think precisely for that reason, 

your Honor, you should entertain my motion and you 
should grant it. 
[1085] The question itself is not clear. It may be clear 
perhaps to Mr. McDonald and it may even be clear to Mr. 
Amick, but I think this is no reason that the record should 
not show just what sort of government regulations he is 
talking about. 

Exam. Ries: He has gone through the government regu- 
lations, as to what he is talking about. 

Mr. Mc Donatp: He is talking of the applicable regula- 
tions issued by the Bureau of Service of the Interstate 
Commerce Commission, or the Office of Defense Trans- 
portation with which this witness is wholly familiar. 

Exam. Ries: He has already testified he is familiar with 
those regulations. 

Mr. Mc Doxatp: And which anybody else participating 
in these proceedings should be. 

Mr. M. Houraxper: I should like to point out that the 
two types of regulations referred to by Mr. McDonald are 
not the only types of government regulations which have 
cropped up either in the course of this hearing or inthe 
course of this witness’ testimony. 
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Exam. Ries: With respect to the questions that he has 
been asking, the regulations he has been asking him about, 
they are the same regulations. 

Mr. M. Hottaxprr: Now, I understand he meant to limit 
it to these twotypes of regulations. With that understand- 
ing I am delighted to withdraw my objection, but I think 
counsel should [1086] refrain from asking these very gen- 
eral questions which may get us far afield of any line of 
testimony. 

Exam. Ries: Mr. Hollander, I have just gone along with 
you and I am having the counsel ask specific questions of 
this witness now. I just admonished him to do that. The 
last two questions have been on a specific theory. 

Apparently that is what he is going to continue on now 
and stay away from any generality. That is what I want 
him to do. 


By Mr. Mc Donan: 


Q. Do you know anything at all of the history or reasons 
that lead to the establishment of the rate base published 
in item 3880 of agent Kipp’s tariff, Mr. Amick, applicable 
on rubber cement? 

A. No, sir. 

Mr. M. Hortaxper: Mr. Examiner, he has been asked 
this question many times. This is an attempt to badger 
the witness. 


The witness says he takes these tariffs and applies them. 
He is not familiar with the background and development. 
Mr. McDonald has been told that several times by Mr. 
Amick. 


Exam. Ries: Mr. Hollander, Mr. McDonald asked this 
witness if he would answer substantially these same ques- 
tions on this exhibit as he asked him on the other exhibits. 
Now, these are the very questions that he had in mind 
that he just asked him. 

[1087] You were not willing to let your witness go that 
far. You said you wanted the specific questions. He was 
trying to cut through all this. 
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I don’t know what I cando to satisfy you, Mr. Hollander. 
Tam trying to do my best. 

Mr. Mc Donat: I stand ready to proceed in either direc- 
tion at this point, Mr. Examiner. 

Exam. Ries: Now, can we have an understanding as to 
what Mr. MecDonald—— 

Will you state, Mr. McDonald, if you can, what you 
mean by your statement “Would you answer substantially 
the same questions that I have asked you about this one 
exhibit as you would as to this exhibit,” and see if the wit- 
ness can understand what you mean and see if he cannot 
answer that he would and I think that is the fact. 

Mr. Mc Donatp: I think that is correct, Mr. Examiner. 
I wonder if you would let me try one question this way and 
see if this ties it down. 

I gather from oving from one exihibit to the other was 
part of our difficulty before. We have just been talking 
now to pages 1 and 2 of Exhibit 2 of this particular exhibit 
and we have probed at some length the facts with respect 
to rubber cement. 

If I were to ask you substantially the same questions, 
Mr. Amick, with respect to liquid soap and all the other 
com- [1088] modities that appear on sheets 1 and 2 of this 
particular exhibit, would they be substantially the same as 
those you have given me with respedt to rubber cement in 
connection with this thing? 

The Witness: Yes, sir. 


By Mr. Mc Donatp: 

Q. If I were to ask you substantially the same type of 
question with respect to the commodities that appear on 
pages 1 and 2 of this exhibit, Exhibit 3 of this same exhibit 
as L asked you with respect to the commodities that appear 
on Exhibit 2, pages 1 and 2 of this exhibit, would they be 
substantially the same? 

A. Yes, sir, 

Q. Mr. Amick, can youand I agree that if I were to ask 
you the same questions with respect: to the commodities 
and data set forth in Exhibit 30, beginning with Exhibit 2, 
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page 1, and subsequent thereto, if I asked yousubstantially 
the same questions with respect to that data that I just 
asked you with respect to the two preceding exhibits, would 
you have any hesitancy in agreeing with me that your 
answers would be substantially the same? 

A. Yes, sir: they would be substantially the same. 


Mr. Me Doxatp: Thank you, Mr. Examiner. 

Thank you, Mr. Amick. 

Exam. Riss: Is there any further cross-examination of 
this witness. 
[1089] Any redirect? 

Mr. Txoxas: Could I ask just a couple of questions on 
the further cross-examination on another subject? 


By Mr. Tuomas: 


Q. Mr. Amick, from your experience in the General Ac- 
counting Office and with respect to these shipments, were 
the charges that were made to the government initially by 
the carriers in the Bangor case and the Seaboard case 
made on the basis of either the section 22 quotations that 
you referred to earlier, or on the tariff rate less land grant, 
if lower, on the basis of the articles being incendiary 
bombs? 

A. You mean original billing of the carrier as opposed 
to what the carrier was actually paid? 

Q. The original billing of the carrier. Isn’t this the cor- 
rect general circumstance without the details, that the car- 
rier on those shipments bills you the charges on those 
shipments and received payment from the government 
under the ordinary process of the government paying the 
bills initially? 

Then subsequently there was an accounting by the Gen- 
eral Accounting Office and the General Accounting Office 
made cut-backs against those railroads to the basis which 
the government has asserted to be the appropriate lower 
rate basis. 

That is the general procedure that was followed on those 
two? 

A. Yes, sir. 


847 


[1090] Exam. Rus: As I understand it, that was true of 
two of the cases. 

Mr. Tuomas: Yes, sir. 

Exam. Ries: But with the Western Pacific case that 
was not true. 

Mr. Tuomas: That is right. 


By Mr. THomas: 

Q. In the Western Pacfie case those were the shipments 
that were initially billed as being empty? 

Exam. Rres: Those shipments, as I understand it, the 
railroads billed the government and the government then 
paid that bill. 

The Wirxess: On the lower basis, fifth-class, yes, sir. 


By Mr. Tuomas: 


Q. And those shipments we are referring to are the ones 
where the government in that particular case had the word 
“empty” on the bills of lading. 

Mr. M. Hotiaxper: Mr. Examiner, might I have Mr. 
Amick read what the bill of lading showed on those ship- 


ments which the counsel characterized as being empty. 
The bills of lading involved in the Western Pacifie Case? 

Exam. Ries: The bills of lading are already in evidence. 
They will speak for themselves. 

Mr. Hottaxver: On the basis of what the bills of lading 
show I want to object to counsel's characterization of the 
shipments involved as being empty. 

Mr. THomas: The word “empty” is on them and they will 
[1091] speak for themselves. 

Mr. M. Horranver: He is trying to elicit an answer from 
the witness on the basis of what I think is counsel's im- 
proper characterization. 

Mr. Tuomas: I had no intention of improper characteri- 
zation. 

Exam. Rims: As far as empty, filled, or whatever, I think 
the purport of the question was as to what the government 
paid, what the railroads billed in the three cases. That is 
the point. 

We are not getting at any empty or filled cars with that. 
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Mr. Tomas: That is right. Those are all the questions 
I have. 

Exam. Ries: Is there any redirect examination, Mr. 
Hollander? 

Mr. M. Hotranver: Yes. 


REDIRECT EXAMINATION. 
By Mr. M. Hottanver: 

Q. Mr. Amick, you were shown a quotation under sec- 
tion 22. Could you tell us whether or not any of these 
quotations or concessions under section 22 ever applied to 
a purely intrastate shipment? 

Mr. Mc Doxaxp: I think that is objectionable, Mr. Ex- 
aminer. The quotations that we are here concerned with 
are in the record and they will speak for themselves. 

Exam. Ries: They will, but if he knows I will let him 


answer. 

[1092] The Wirsess: No, sir; section 22 by its terms is 
authorized under the Interstate Commerce Act and only to 
the extent that that act applies to commerce generally 


can the railroads offer section 22. 
Mr. M. Hotranver: I have no other questions of Mr. 
Amick. 


RECROSS-EXAMINATION. 
By Mr. Tuomas: 

Q. I thinkyou and I were in agreement this morning 
that what properly has been called section 22 quotations 
and in this particular case was the section 22 TCFB No. 
13, on its face applies both to interstate and intrastate 
shipments? 

A. I don’t know. It applies within a territory, but as 
I remember, I recall it applies pursuant to section 22 of 
the Interstate Commerce Act which might be used as @ 
statement that it was limited only to interstate commerce 
within the territory which is purports to cover. 

Q. Is it correct, then, Mr. Amick, that your intention in 
your answer is to say that something directly under sec- 


tion 22 section 22 of itself, of the Interstate Commerce Act, 
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that it might be wrong to refer to its as section 22 quota- 
tion in so far as it covered interstate shipments? 

A. Perhaps I can explain it in my own way. 

Exam. Ries: Do that. 

The Wirtyess: A general quotation on its face indicates 
it is issued pursuant to section 22 of the Interstate Com- 
merce [1093] Act and applies over a widespread territory, 
it can be construed as applying and has been construed. 
not always, but generally construed, that it applies only ” 
to interstate commerce within that particular territory. 

The state regulatory commissions will have their own 
laws as regards section 22 — there I have fallen into that 
same loose error of referring to section 22 quotations — to 
reduce the rates to the government, let us say 

Exam. Ries: On intrastate? 

The Witness: On intrastate. They have their own regu- 
lations. 


By Mr. Tuomas: 
Q. In the ordinary practice in the General Accounting 


Office making settlements of matters of rate applications on 
past movements both you and the railroads have frequently 
applied the rates to intrastate shipments that are set out 
in what are known as section 22 agreements? 

A. That is true. 

Q. That is the general practice? 

A. General practice. Mainly on the theory that the rail- 
roads don’t choose to offer the government lower rates. 
They don’t have to issue a section 22 quotation. 

The fact that it is applicable or inapplicable makes no 
difference, but if a carrier comes in and bills us at the same 
level of rates on an intrastate shipment that might be 
authorized under a section 22 quotation, why, whether the 
quotation is [1094] inapplicable or applicable makes no 
difference. 

The railroad can haul a carload of freight by a tariff 
bill of lading, they have not violated any law. They may 
bill the government one dollar and that is all they are 
entitled to, but they don't have to issue a formal document. 
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Q. The general practice incaleulating what the rates are 
when it comes to the territory or the area in this matter of 
quotations has been to apply what is known as a section 
2 quotation to intrastate as well as interstate shipments? 

A. That is right. 

Mr. Tuomas: That is all. 

Exam. Ries: Is there anything further, Mr. Hollander? 

Mr. Hotraxper: No, we are through with this witness. 

Exam. Ries: You are excused Mr. Amick. Thank you 
very much. 

(Witness excused) 

Exam. Ries: Are there any further witnesses? 

Mr. M. Hottaxper: No other witnesses. 

I at this time, however, would like to make an offer of 
proof. You have already rejected our offer into evidence in 
this ease of the transcript of record of these three pro- 
ceedings. 

Exam. Rres: I have. 

Mr. M. Hotzasver: Including the pleadings in all three 
cases which are contained with the other materials in this 
transcript of record. 

{1095] With your permission I would like to have it 
identified simply for the purpose of an offer of proof. 

Exam. Ries: Have what identified? 

Mr. M. Hottaxper: The transcript of record. 

Exam. Rus: Is that what you hold in your hand? 

Mr. M. Hotsaxpez: Yes, sir. 

Exam. Ries: That is not the transcript of record, is it? 

Mr. M. Hottanver: That is the transcript of record of 
the entire proceedings in all three cases through the grant 
of certiorari in the Supreme Court. 

It contains, as I have said, the pleadings as well as other 
materials. 

Mr. Tuomas: It contains a series of affidavits by people 
who appeared here and testified and whose testimony is 
different. 

Mr. M. Howtanper: May we go off the record for a 
minute? 
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Exam. Ries: All right. 

(Discussion off the record) 

Exam. Rres: On the record. 

Mr. M. Hotranver: I would like to make an offer of 
proof and ask that there be identified for that limited 
purpose the transcript of record in the Supreme Court of 
the United States, Docket No. 18, October term, 1956, ree- 
ord entitled United States, Petitioner, against the Western 
Pacific Railroad Company, Bangor and Aroostook Rail- 
road, and the Seaboard Air Line Railroad Company.” 
[1096] It is an eighty-nine page document, the last page 
of which is the Supreme Court’s order granting the peti- 
tion for a write of certiorari in the three cases. 


Mr. Tuomas: Summarizing very briefly only for the 
purpose of mentioning one or two points for the record, 
since our discussion was mainly off the record, may I note 
that this document being submitted contains, as I under- 
stand it, materials such as affidavits by witnesses, some 
of whom have appeared before the Examiner in this case: 
some of whom have not been presented at all and would 
not be available for cross-examination on the material that 
they offered, containing action taken on the record con- 
cerning motions for summary judgment based on the record 
in another proceeding, Union Pacifie versus the United 
States before the Court of Claims, none of which portion 
of that record, the basic record, Union Pacific, is contained 
in this tender here. 

We don't agree at all to the claim that it is in any way 
admissible or at all relevant. 

Mr. R. Houtaxper: 1 would like the record to show that 
I join in with any objection to its receipt in evidence. 

Exam. Ries: | have not received it into evidence. I think 
it is inadmissible, but it is being brought to your attention 
as an offer of proof and Lam going to give it as a number 
for identification, Exhibit No, 32. 

Now, you will have to supply one more copy. 

[1097] Mr. Mc Doxatp: He will have to supply more than 
that. I want one, 
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Exam. Riss: You will have to supply one for the rail- 
roads. 

Mr. M. Horzaxven: We will have more copies available 
tomorrow. 

Exam. Ries: You will have to supply one to the commis- 
sion and onemore copy. 

Mr. M. Hotzanver: May we g0 off the record for a 
minute? 

(Discussion off the record) 

Exam. Ries: Gentlemen, are we ready now. 

We will go back on the record. 

Mr. Tuomas: Mr. Examiner, we have made the photo- 
static copies of certain documents from the file that Mr. 
MeConnell, Witness McConnell, had and the copies which 
were discussed earlier on the record. 

The railroads were to make copies of certain documents 
and clip them together and there was a number 27 assigned 
for that group. 

Page numberings have been put in ink on the series from 


one, and so forth, on the face of those photostatic copies and 
we offer those in evidence. 


Exam. Ries: Is there any objection? 

Mr. M. Hottanper: There is no objection, your Honor, 
provided you accept into evidence E;hibit No. 28 which is 
the exhibit I am about to offer which consists— 

{1098] Mr. Txostas: Mr. Examiner, I suggest that— 

Exam. Ries: Let him finish his objection here. Apparent- 
ly he is stating an objection. 

Mr. M. Hottaxper: And at the same time | am making 
an offer with the request that you respectfully rule on both 
exhibits at the same time. 

Mr. Tuomas: Mr. Examiner, may I suggest here that we 
have had difficulty off the record on one subject of the mat- 
ter of the documents that Mr. Hollander intends to offer to 
you. We had hoped to clear that up with a stipulation and 
discuss the subject of making a stipulation off the record 
with him, which would have cleared up the point of diffi- 
culty. 
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We were unable to reach that stipulation and we have an 
objection, or will have when it is offered, to the documents 
Mr. Hollander intends to present. 

I suggest that the manner of going forward will be better 
if we take this up on the ruling of the propriety of the 
individual ones rather than the fact of any kind of deal of 
his going in and our going in and so on. 

Exam. Ries: Of course, Mr. Thomas, this all comes about, 
as I recall from the witness having the complete file before 
him and certain excerpts were taken out of that file and 
both parties wanted additional—you wanted additional in- 
formation to go in after he had introduced two exhibits, and 
then if you wanted additional material the government 
wanted additional 
[1099] So that I feel constrained to rule on both of these 
exhibits at the same time. 

Now, this document you have handed to me as Exhibit 
No. 27 is the material that youwant in addition in evidence, 
as far as you are concerned? 

Mr. Tuomas: Yes, Mr. Examiner. 

Exam. Ries: Now, this material that has been identified 
as Exhibit No. 28 is the material you want in, Mr. Hol- 
lander? 

Mr. M. Houtanper: Yes, pages 1 through 21. That is 
Exhibit No. 28. 

We respectfully request that that be admitted into evi- 
dence. 

Exam. Ries: As I understand it, there is no objection 
from Mr. Hollander to your document marked Exhibit No. 
97 if his is let in. 

Now, what particular objections do you have to Exhibit 
No. 28, Mr. Thomas? Is there any particular objection to it? 

Mr. THomas: Yes. We have an objection to it, from the 
technical point of view it is the objection that those are the 
self-serving features of memoranda from the government, 
from their own file, 

The matter which we discussed, however, and which is the 
one where we think it will have to be cleared up is that 
there is an implication or there could be read an implica- 
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tion from some of those documents that there were some 
discussions between [1100] the government and the rail- 
road classification committee in which the railroad classifi- 
cation committee, or members of it, gave a ruling, or gave 
an expression of opinion about the classiftion item—— 

Exam. Ries: Other than what shows on the document? 

Mr. Tuoxas: Other than the original telephone eall of 
1943 and the May and June letters of 1945, and the sub- 
sequent letters that had been discussed in witness Flint’s 
testimony. 

We have discussed that with the government in the hope 
that since. as we understand the facts, that was not at all 
true and since it is a matter of a wrong implication from 
some of the documents as stated here, it mightbe read that 
way 

Exam. Ries: You are not objecting that it is immaterial 
or irrelevant, as long as your No. 27 goes in? 

Mr. Tuosras: I don’t think they are immaterial or irrele- 
vant. They are erroneous in creating a wrong impression 
and if received, I thinkwe will have to ask for the privilege 
of rebuttal. 

Mr. Mc Doxatp: Mr. Examiner, I would like to point out 
in addition to what Mr. Thomas said in commenting that 
some of these sheets are self-serving declarations, they go 
further than that. 

It is one thing to have traffic people who are familiar 
with the traffic aspects of the thing or for thatmatter 
[1101] operating people who are familiar with the operat- 
ing features or rate people who risk people who are 
experts qualified to talk about the risk. 

If that was the nature of the material it might be all 
right, but I notice, without attempting to see if it is true 
of all of them at the moment, that the first one, for exam- 
ple, is a self-serving declaration written by Colonal Bark- 
alow, Chief of the legal division, that is addressed to the 
legal division. 

T respectfully submit what officer, one of the Depart- 
ment of Justice or any branch of the government, may 
think as a matter of legal opinion to another officer of the 
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government as a matter of legal opinion, is wholly immate- 
rial tp the matters involved. 

Exam. Ris: I think probably the whole thing melts 
down to the proposition of how much weight you are going 
to give these exhibits. 

Mr. Mc Doxaxp: I would be far less concerned with that 
if I thought you were the only one that would consider 
that. 

Exam. Ries: I have listened to this discussion and I 
have decided that I am going to accept Exhibits Nos. 27 
and 28 into evidence. 

(Exhibits Nos. 27 and 28 were received in evidence) 

Mr. Tuomas: Mr. Examiner, I am not speaking about 
your ruling now, It may be that my apprehensions as to 
how some of [1102] those letters might be read or just a 
matter of my too much abundance of caution. 

Exam. Ries: I think that is probably it, the latter. 

Mr. Tuomas: I don’t know now whether this is the point 
for it, but I would like to have an opportunity sometime 
before we end up this afternoon to discuss this matter with 
my associate counsel. 

It may be that on that basis our conclusion may be that 
it won't be necessary for us to have rebuttal on that. 

If it is necessary to have rebuttal we will have to ask 
that it be tomorrow morning because the witness who would 
know about it, is out of town; he is not in Washington. 

Mr. M. Hottaxper: May L also ask whether we still need 
Mr. McConnell? 

Exam. Ries: Unless in the face of my ruling the rail- 
roads want to put Mr. McConnell on to ask him some ques- 
tions about these exhibits, I don't know whether that will 
clear your situation up or not, 

Mr. Tuomas: I would like to talk that over a second. 

(Discussion off the record) 

Exam. Rres: On the record. 

Mr. Tuomas: I don’t believe it would because Mr. Me- 
Connel was not employed at the time. 

Exam. Ries: I am going to excuse Mr. McConnell then. 
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Mr. MeConnell, you are excused from the hearing room. 
[1103] Off the record. 

(Diseussion off the record) 

Exam. Riss: We will go back on the record. 

Mr. Thomas, have you resolved the situation on your 
side as to any necessity of requiring further hearing for 
rebuttal? 

Mr. Tuomas: Yes, we have. We have reviewed the ear- 
lier direct testimony and we find it is unnecessary for us 
to ask for rebuttal. 

Exam. Ries: So you have now presented all the evidence 
you wish to present? 

Mr. Tuomas: Yes- 

Exam. Res: Mr. Hollander, on behalf of the govern- 
ment you have presented all the evidence you wish to 
present? 

Mr. Horraxper: Yes, sir; we have. 

Exam. Ries: As I understand it, you both are requesting 
a proposed report by the Examiner be issued. 

Mr. M. Horzasver: Yes, sir. 

Mr. Tuomas: Yes, sir. 

Exam. Rs: Very well, a proposed report will be issued 
and I am setting the date of December 8, as the date for 
briefs to be filed by both parties and in that way there will 
be no reply briefs. 

Now, is there anything else to come before the hearing? 

Mr. Mc Doxatp: Mr. Examiner, I don’t know if this is 
antyhing to come before the Examiner in the nature of 
evidence, [1104] but I am sure I bespeak the thoughts 
of all of us, including my friends on the opposition, when 
I say that I for one, think thatyou have been outstanding 
in your efforts to be fair and patient with all of us. 

Exam. Ries: We won’t put that on the record, Mr. 
McDonald. 

Mr. Mc Dosaxp: I think it ought to be, myself. 

Exam. Ries: I have enjoyed it, as I do all hearings, as 
a matter of fact. 

I hope that we can decide this thing so that it will be 
favorable to both sides, if that is possible. 
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If that is all to come before this hearing, then it is now 


closed. 
Thank you very much, gentlemen. 
(Thereupon, at 5:00 o’clock p.m., the hearing was con- 


cluded) 
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Page 2 
Commission Exursit 4 


Excerpt From ConsouipaTED FREIGHT CiassivicaTion 16, Errective Decemrer 6, 1943, 
SHow1ne Irems 1800 To 1935, INctusivz, Paces 178 anv 179. 


Less Carload 
Carload Minimum Carload 
Articles Ratings (Pounds) Ratings 


Awumunttion, Explosive, Incendiary or Gas, Smoke 
or Tear Producing, see Note 1, item 1805: 


ping’s Tariff I.C.C. 
authorizes shipments to be 
ith regulations of the War 
and Navy Departments shall be applicable only 
to CL shipments. 
Ammunition, fixed, for cannon, with empty, sand- 
loaded or solid projectile, loose or in kages. . 
Ammunition, fixed, noibn, for cannon, loose or in 
packages 
Bombs or mines, loose or in packages 
Boosters or detonating fuzes, loose or in packages. 
Cartridge cases (cartridge shells), cannon, empty, 
primed, loose or in packages 
Cartridges, cannon, blank, loose or in packages. . . 
Cartedeee, small arm, blank or loaded, noibn, in 
OS eens clonic leicleleieicle winleieieiaeejuresioressinnn 
Fuzes, combination percussion, tracer or time, 
loose or in packages 
Grenades, hand or rifle, loose or in packages 
Percussion caps, in boxes 
Primers, cannon or small arms, in boxes 
Projectiles, for cannon, loose or in packages 


8 


88 88s 
gg 888 § 


88 8 


Besse 8 88 S 


3888 


Ammunition, Not Explosive, Incendiary, Gas, Smoke 
nor Tear Producing: 
Bombs, practice, conercte, steel reinforced, loose 
or in packages 


Page 3 
Less Carload 
Carload Minimum  Carload 
Articles Ratings (Pounds) Ratings 


Asnrentrion, Not Explosive, a Gas, Smoke 
nor Tear Producing—Contin 
eee ae in 


ice, iron or steel, other than 
plate or sheet, ron or steel, or zine and iron or 
steel combined, empty, LCL, in boxes or crates; 
CL, loose or in packages 
or mines, practice, plate or sheet iron, 
empty, LCL, in boxes or crates; CL, in packages. 
Bullets or bullet cores, in boxes or kegs 
Bomb bodies, bomb body parts, noibn, iron or steel, 
or serial bombs, empty, loose or in packages. . 
Cartridge kits, practice (drill) in chests, loose or 
in packages. 


Carthage shells (cartridge cases), empty, for 
cannon, not primed, in boxes; also CL, | loose if 

‘5 mm. soumtenzeabibe: or over 
Cannes shells (cartridge cases), ett for small 


Cartridge shells (cartridge 
empty, old, used, in bags, barrels or boxes, or 
barrels with cloth tops 

a (dummy cartridges), in packages; 


Fuses, anti-tank mine, inert, in boxes 
Grenades, hand or rifle, dummy or empty, in boxes. 
Geenaden Eamtoreites practice, in boxes 
Gun wads, in bags or boxes 
Projectiles, noibn, empty, sand loaded or solid, 


Page 4 


Excerrr From ConsouipATED FREIGHT Crassirication 19, Evrecrive Frsrcary 28, 1950, 
Snow1ne Irems 1800 To 1935, INcLUSIvE, Pace 188. 


Less Carload 
Carload Minimum Carload 
Articles Ratings (Pounds) Ratings 


Ammunition, Explosive, Incendiary or Gas, Smoke 
or Tear Producing, see Note 1, item 1805: 


Note 1.—Subject to Rule 39, except that Section 16, 
age 58 of Agent H. A. Campbell's Tariff I.C.C. 
No. 4, in so far as it authorizes shipments to be 

made in accordance with regulations of the War 
and Navy Departments shall be applicable only 
to CL shipments. 

Ammunition, fixed, for cannon, with empty, sand- 
loaded or solid projectile, loose or in Ages. . 

Ammunition, fixed, noibn, for cannon, loose or in 
packages. ..... 

Bombs, or mines, loose or in packages : 

Boosters or detonating fuzes, loose or in packages. . 

Cartridge cases (cartridge shells), cannon, empty, 
primed, loose or in packages . 

Cartridges, cannon, blank, loose or in packages. . . 

Cartridges, small arms, blank or loaded, noibn, 

Fuzes, combination percussion, tracer or tame, 
loose or in packages 

Grenades, hand or rifle, 

Percussion caps, in boxes 

Primers, cannon or small arms, in boxes.......--- 

Projectiles, for cannon, loose or in packages 


8 $88 & 
ge 888 8 


8 #8 888 


8888 
83283 8 


Amaunrtion, Not Explosive, Incendiary, 
Smoke nor Tear ucing: 


Bombs, practice, conrete, steel reinforced, loose or 
in packages 


Less Carload 
Carload Minimum 
Item Articles Ratings (Pounds) 
Ayorcerriox, Not ive, Incendiary, Gas, 
Smoke nor Tear ucing—Continued: 


1835 Bombs or mines, dummy, sand loaded or solid, in 
1880 


steel 
CL, loose or in packages xh = : 
Bombs or mines, practice, te or sheet iron, 
empty, LCL, in boxes or crates: CL, in packages. 
Bullets or bullet cores, in boxes, kegs or in package 
996 
Bomb bodies, bomb body parts, noibn, iron 
serial bombs, empty, or aerial bomb cluster 


adapters, loose or in packages 
Cartridge kits, practice (drill) in chests, loose or in 


Cartr 


2 
1 
3 
2 
°° 
2 
1 
3 
3 
2 
2 
1 
1 
2 
2 
26-4-4 


re 


Page 6 
Excerrr From ConsoLipaTep Freicut Cuassirication 6, Effective June 15, 1930, showing 
Items 13 to 27, inclusive, page 76, and Items 1 to 30, inclusive, page 77, and Items 5 and 6, 
page 150. 
Page Item Articles oO. 
76 Aumunition, Expostve, see Rule 39: 
Bombs or Mines, including Fragmentation Bombs 


Ratings 
8. 


W. 


For Cannon: 
With empty, sand loaded or solid projectiles or with- 
out projectiles: 
In boxes, LCL. 
In boxes, CL, min. wt. 36,000 Ibs. 


With explosive projectiles 

With projectiles containing poisonous chemicals... . 

With projectiles containing non-poisonous chemicals 
or smoke-producing compoun 


ST neo 


32 


Cartridge cases, primed: 
In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs. 
For Small Arms: 
Cartridges, Blank or Loaded: 
In boxes, LCL. 
In boxes, CL, min. wt. 30,000 Ibs. 
Cartridge Shells (Cartridge Cases), empty, primed: 
In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs. 
Fuzes: 
Combination Percussion, Tracer or Time: 


In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs. 
Detonating, or Boosters, separate or combined 


Grenades, Hand or Rifle 
Primers: 
For Cannon, Combination, Electric, Friction or 
Percussion: 
In boxes, LCL... 22... cee eee see e eee eee ee eees 
In boxes, CL, min. wt. 30,000 Ibs. 


Page Item Articles 
AMOTNITION, Expvosive, see Rule 39—Continued: 
Primers: 


3 
4 
5 
6 
7 
8 
9 
10 
ll 


PibaceionkegeetCE 
In packages named, CL, min. wt. 36,000 lbs... 
Cartridge Shells (Cartridge Cases), empty, not Lear 
Metallic: 
In boxes, LCL 
In boxes, CL, min. wt. 40,000 Ibs. 


Metal. endipeper combined, in boxes 
Charges (Dummy Cartridges), in boxes or 


Smoke, not poscacas in wooden boxes only 
Tear, in wooden boxes only 
Dummy or empty, in boxes 


Projectiles, N.O.1.B.N.: 
Empty, sand loaded or solid, other than Small Arm: 


Loose or in packages, LCL 
Loose or in packages, CL, min. wt. 36,000 Ibs... . 


873 


Page 9 


AMMUNITION, EXPLOSIVE, AND AMMUNITION, Nor Expvosive, as Pcsuisnep 1x ScPPLEMENT 
No. 4 To CONSOLIDATED Freicur CuassiricaTion No. 5, Evvective Arrit 30, 1928 


Page Item Articles 
25 14 Axmunrrion, Expvosive, see Rule 39: 
15 *Bombs or Mines: 
16 High Explosive, including Fragmentation Bombs. .. 
17 Low Explosive 
18  *Cartridge Cases, Cannon, primed: 
In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs. 
For Small Arms: 
Cartridge Shells (Cartridge Cases), empty, primed: 
In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs. 
Fuzes: 
Combination, Percussion, Percussion Tracer or 
ime: 
In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs... . 
+Detonating, or Boosters, separate or combined 
"Grenades, Hand or Rifle: 
High Explosive 
Low Explosive. 
Primers: 
For Cannon, Combination, Electric, Friction or 
Percussion: 


In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs. . 


Percussion Caps, in boxes 
For Small Arms, in boxes 
Primers, NOIBN, in boxes 
tProjectiles: 
*Charged with poisonous chemicals 
tHigh Explosive 
tLow Explosive, i 
AMMUNITION, fixed: 
For Cannon: 
With empty, sand loaded or solid Projectiles or with- 
out Projectiles: 
In boxea, LCL. .. 
In boxes, CL, mi 
With high explosive projectiles. . . : 
tWith low explosive projectiles, including shrapnel 


wae Oe 


stater 


rojectiles seeeeeee eyes seen : 
+with projectiles containing poisonous chemicals. . . 
{With projectiles containing non-poisonous chemicals 
or amoke-producing compounds 


Page Item Articles 


2 25 Aysorcntrion, Not Expiosive: 
*Bombs or Mines: 
Dummy, sand loaded or solid: 
In boxes, LCL. 
In boxes, CL, min. wt. 36,000 Ibs. 


Incendiary, in metal cans, or in boxes or crates. . 

Practice, in boxes 

Smoke, non-poisonous, in boxes 

Charged with poisonous chemicals, in boxes 
Bullets: 

In boxes or kegs, LCL 

In packages named, CL, min. wt. 36,000 lbs. . a 
Cartridge Shells (Cartridge Cases) empty, not primed: 

Metallic: 


8 SBBR 8B 


£8 


L 
In boxes, CL, min. wt. 40,000 lbs... . ack 
Metal and paper combined, in boxes.............. 


8 R 


Grenades, Hand or Rifle: 


“Smoke, not poisonous, in wooden boxes only 
+Tear, in wooden boxes only 

“Dummy or empty, in boxes 

"Practice, in boxes 


Projectiles, NOIBN: 
Empty, sand loaded or ee other than Small Arm: 


Loose or in packages, LC. 
Loose or in packages, rhe min. wt. 36,000 Ibs.. 


1 
2 
3 
4 
5 
6 
7 
8 


9 
10 


*Denotes new item. 

J Denotes subject to rates and regulations of individual carriers. 
"ewer change not involving reduction nor advance, 
aDenotes increase in rating. 
rDenotes reduction in rating. 


Page 47 
November 1, 1930. 
The following revision of the classification descriptions and ratings for ammunition and high 
explosives is suggested: 

Item 

No. 
1 


$s Ww 


0) 
Amumunrion, Explosive, Incendiary or Gas-, Smoke- or Tear- 
Producing, see note 
2 


ments thereto or reissues 
shipments to be made in 
the War and Navy De 
only to carload shipments 
Bombs or Mines: 
reg 


For ae 
Con en blank: 


Fied: 


With empty, sand-loaded or solid projectiles: 
L.C. 


C.L., min. 36,000 Ibs. 
pe 


For Small As 
Cistridges, blank or loaded: 
Ih boxes, LCL... seco e eset e estes 
In boxes, C.L., min. 30,000 Ibs. 


Fuzes, Combination Percussion, Tracer or Time 
L.C.L. 
C.L., min. 30,000 lbs, 

wn Hand or Rifle: 


Itemy 1 to 4, SAR on page 
priners—n 


o change excepting that a comma should 
seted between “electric” and * *friction” in Item 2 as they 
rekte to different kinds of primera. 

(# “Indicate an increase, 


77 of classification Coens, 


%%—Indicates a reduction). 


Items 6 to S, inclusive, on page 77 of classification—eliminate— 
covered by Item 11 above. 
Ayorcxrmos, Not Explosive, Incendiary, Gas- Smoke- nor Tear 
Producing: 
Bombs or Mines: 


Item 12, page 77 of classification covering incendiary bombs— 
eliminste—covered by Item 3 above. 


Items 14 and 15 on page 77 of classification covering smoke 
bombs and poisonous 
covered by Item 3 above. 

Item 16, page 77 of classification covering bullets—no 
change. 


chemical bombs—climinate— 


Cartridge Shells (Cartridge Cases), empty: 
For Cannon: 
Not primed: 
In boxes, L.C.L. 
In boxes, C.L., min. 40,000 Ibs. 
For Smal] Arms: 
Metallic: 
Primed: 
In boxes, L.C.L. 
In boxes, C.L., min. 30,000 Ibs. 
Not primed: 
L. 
In boxes, C.L., min. 40; 
Metal and Paper Combined, in boxes 
Dummy Charges (Dummy Cartridges) in boxes or crates. . 
Grenades, Hand or Rifle: 
Items 22, 23 and 26 on page 77 of classification covering 
smoke, tear or poisonous chemical grenades— 
eliminate—covered by Item 15 sbove. 


Projectiles, N.O.L.B.N.: 
Empty, sand-loaded or solid: 


, iD 

Item 30, page 77 covering smoke projcctiles—climinate— 
covered by Item 11 above. 

Items 31 to 3, inclusive, on page 77 of clamification 
covering shot and gun wads—no change. 

Items 5 and 6, page 150 of classification covering chemical 
warfare ammunition—climinate—covered by Item 3 
above. 


(%—Indicates a reduction. %—Indicates an increase). 


877 


Page 51 


Excerrr Frox SupPLEMENT 24 TO ConsoLipATED Freicet CiassiricaTios 6, Evvecrive Icy 6, 
: 1931, SHowinc Irems 18 To 21, INcLUsIvE, Pace 15, Irems 1 To 32, Ixciusrez, Pace 16, 
AND ITEMS ] TO 4, Inctusive, Pacr 17. = 
Cancels Ratings 
Page Item Page Item Article oO. 8. Ww. 
76 13 18 tAmmunrrion, Explosive, Incendiary or 
Gas-, Smoke- or Tear-Producing see 
Note 1: 
19 Note 1—Subject to Rule 39, except that 
pb 33 (2), Section 2 of Agent 
’s Tariff, I.C.C, No. 2 (supple- 
ments thereto or reissues thereof), 
in so far as it authorizes shipments 
to be made in accordance with 
regulations of the War and Navy 
Departments, shall be applicable 
only to carload shipments. 


Bombs or Mines: 


CL, min. wt. 20,000 Ibs., subject to 
Rule 34......--++ San eeAsanesse 
*Boosters or Detonating Fuzes: 
LCL 
CL, min. wt. 30,000 Ibs. 
For Cannon: 
¢Cartridges, blank: 


tCartridge Cases (Cartridge Shells), 
empty, primed: 
1 Ot Ane an men A smn a SEAS 
CL, min. wt. 30,000 Ibs. 
Fixed: 
{With empty, sand-loaded or solid 
projectiles: 


LC 
CL, 
*N.O.LB.N.: 


tProjectiles: 


LC 
CL, 


878 


Item Articles 


Ayoresrriox, Explosive, Incendiary or 
Gas-, Smoke- or Tear-Producing, see 
Note 1—Continued 


For Small Arms: 
Cartridges, blank or loaded: 


In boxes, LCL 
In boxes, CL, min. wt. 30,000 Ibs... 


tFuzes, Se Percussion Tracer 


CL, min. wt. 30,000 Ibs. 
Primers: 
For Cannon, Combination, Electric, 
Friction or Percussion: 


In boxes, LCL 
In boxes, CL, min. wt. 40,000 Ibs.. 


+Auucnition, Not E- ere Incendiary, 
Gas-, Smoke- nor Tear-Producing: 


Bombs or Mines: 
Dummy, sand-loaded or solid: 


In boxes, LCL 
In boxes, CL, min. wt. 36,000 Ibs... 


In boxes or kegs, LCL Boeeritaie 
In packages named, CL, min. wt. 
36,000 Ibs. 
Cartridge Shells (Cartridge Cases), 
empty: 
{For Cannon: 
Not Primed: 


In boxes, LCL 
In boxes ‘of 75 mm. or over in caliber 
ire) loose, CL, min. wt. 40,000 


Complainants Exhibit Bo. ~9IS 
Part II = Page 1 of 13 Pages. 

I.C.C. Docket Kos. 29622 amt 29661. 
Witness: A. S. Doleh 


BEFORSB THE 
INTERSTATE COMKMEERCE COMMISSION 
DOCKET NO 29822 
UNITED STATES OF AMERICA, COKPLAINANT 
Ve 
UNION PACIPIC RAILROAD COMPANY, ET AL, 
DEFENDANTS 


DOCKET NO 29861 


UNITED STATES OF AKERICA, COMPLAINANT 


Ve 
NORTHERH PACIFIC RAILWAY COMPANY, ET AL, 
DEFENDANTS 


INDEX OF CONTENTS PAGE NOS. 
Iuanples of Shipments in Transcontinental Territory 2 Tru 10 
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“ j 9 TRANSCOMT IMENTAL RATE T-ARITORY 
STATRENT SHONING ILLUSTRATIVS CARLOAD SHIPEENTS OF EXPLGS ROQUNITTON AND ASAUNITION COMPONENTS (GROUP A) WHICH MOVED BETNG:N POINTS Li L By 
TOGSTHER WITS RATSS aPPLISD, TURD RATES, CHARGES AND SOVaNS PSR CAR-NILE aT TARIFF RATES AS COMPARSD WITH THE RATES, CHARGES, AND REVENUE PER CAR-UILE THAT WOULD ACCRIE ON 


- EXPLOSIVE BOMHS (Cont td. 


Billed Rat: Tariff Charges At Revenues Proposed 
Car load Applied Rates tariff Rates Car-Mile mates, carlo 
Weights (100 Ibse) (100 lbs) (Dollars) (cents) (100 1bse) ghte 


60000 
90000 
118510 
go000 
112578 
0000 
90000 
10768 
9e00 
go000 
TeTPO 
7650 
62220 
90000 


Ordnance, Ores 


Ordnance, Oroe 


Long Beach, calif. 7 b=, 


881 


STATDMRT SUMING ILLUSTRATIVE CARLOAD SHIPSETS OF DPLOSIV.S, KIWAITICN AND AXUNUITTION COMPRIS (GROUP A) HICH MOVED DST.EE! POLS I RATE T'RRIORLS, OmER THA! TRUSCCHT DENTAL, a tees OF 
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[8081] Journal under the title, ‘‘ Packing Incendiary Bomb 
Clusters’’. The huge volume procured presented produc- 
tion difficulties which had to be considered in addition to 
the normal design problems in connection with munition 
packaging. Consequently, several types of containers were 
utilized. The complete article is reproduced on pages 39 
and 40 of my exhibit. 

e. An illustration of a typical package design, as supplied 
to contractors, is that shown on pages 41 and 42 of my 
exhibit. On page 41 of my exhibit are photographic copies 
of the drawings covering bomb box and spacer for a 100- 
pound M47 type incendiary bomb. This bomb was shipped 
without the fuze and burster charge but was filled with an 
incendiary mixture which is highly flammable. Therefore, 
the bomb casing had to be protected against any damage 
which might result in leakage. Consequently it is noted 
from the drawings that special means were taken to sup- 
port both the nose and tail of the bomb, as well as one 
point of the mid-section by a support and saddle arrange- 
ment which distributes the load on the bomb casing so as 
to eliminate the possibility of damage to the case in the 
event shipping container is rough handled. The method 
by which the bomb is packed in the box is shown on the 
left hand side of page 42 of my exhibit. On the right side 
of the page is a photograph showing a packed M47 type 
bomb after it had been rough handled during test. 

f. Floating Smoke Pots were another important munition 
produced by the Chemical Corps and extensively used by 
the Navy 
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June 26, 1945. 
WSF 
Ferecxt Bruce Gume 


Lt. Col. R. M. Boyd, 
Transportation Corps, 
Army Service Forces, 
Washington 25, D. C. 


Dear Sr: 


Please refer to your letter of March 24, File SPTOT 551.2 
FR (Explosives) (RMB), regarding proper billing descrip- 
tions for articles having dangerous properties. 

We have received from Chief Inspector Campbell of the 
Bureau of Explosives, copies of War Dept. Supply Bulletins 
SB 55-6, December 1944; SB 55-8-P, January, 1945; SB 
55-8-S, February, 1945; SB 55-8-T, January 1945, and SB 
55-10, July, 1944. Mr. Campbell has shown on these bulle- 
tins the correct shipping name of the commodity as specified 


by the regulations of the Interstate Commerce Commission 
for the transportation of explosives and other dangerous 
articles. We have also conferred with Mr. Campbell about 
this matter and the following recommendations are made: 


Bulletin SB 55-6 
Page 2 


Aerosol is shown as Chemicals, Noibn. Mr. Campbell says 
that this is a compressed gas and should be described as 
Compressed Gas, NOIBN, other than poison, Item 21020. 
Agent, chemical (H) shown as Gases, poison, noibn, should 
read Mustard Gas (gases, poison, noibn.) Agent, chemi- 
cal (WP) should read Phosphorus, white, noibn. 
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Arsenic Trichloride should be described as Arsenic Tri- 
chloride (Chemicals, noibn.) Bensoy] Chloride should be 
described as Benzoyl Chloride (Chemicals, noibn,) and 
Benzyl Chloride should read Benzyl Chloride (Chemicals, 
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noibn.) Bomb, chemical, if it is a gas bomb, should first 
show the name of the gas and then (Bombs, gas producing.) 
Bomb, incendiary depends on whether it is explosive or 
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not. If not explosive, it should be described as Fire Works 
(Bombs, incendiary) and if it has an explosive charge, 
should be described as Explosive Bomb (Bombs, incen- 
diary.) 


Page 4 

Bomb, incendiary, instructional, should read Fire Works 
(Bomb, incendiary.) Bomb, smoke, if it has an explosive 
charge, should be described as Explosive Bombs (Bombs, 
smoke producing.) Burster, chemical land mine, M4, should 
be described as Boosters (Explosive.) Burster, detonating 
cord, Chemical Land Mine, M3, should be described as 
Cordeau detonant (Safety Fuses.) 
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Cluster, incendiary bomb should read Explosive Bombs, 
incendiary. Cluster, smoke bomb should read Explosive 
Bombs, smoke producing. CNB and CNS should be de- 
scribed as Tear Gas Material (Solutions.) Colloxyline 
(Colloxyline) should be described as Nitrocellulose, wet 
with 30% solvent. 
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Dichloridiethylsulfide (H) should be described as Mustard 
Gas (Cases, noibn, poison.) Dimethylamine should read 
Dimethylamine (Chemicals, noibn.) 
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ED should be described as Ethyldichlorarsine (Poison 
Gases, noibn,) the same for Ethyldichlorarsine (ED). Flare 
Mixture, M8 should be Inflammable Solid, NOS (Chemicals, 
noibn.) FS should be described as Sulfur Trioxide (Chem- 
icals, noibn.) 
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Grenades, frangible should be described as Fireworks 
(Grenades, hand.) Grenades, hand, irritant should be de- 
scribed as Tear Gas Grenades, hand. Grenades, hand, 
smoke should be described as Fireworks (Smoke producing 
hand grenades.) Grenades, hand, tear should be described 
as Tear Gas Grenades, hand. Grenades, incendiary should 
be described as Hand Grenades, incendiary. Grenades, 
rifle, chemical should be described as Grenades, rifle, gas, 
smoke or incendiary. 

H (Mustard Gas) should be described as Mustard Gas 
(Poison Gases, noibn.) Igniters, electric smoke generator 
should be described as Fuses, combination. Incendiary 
Equipment, destroying should be described as Fireworks, 
noibn. Incendiary, pocket, M1, should be described as Fire- 
works (Incendiary Bombs.) Incendiary, safe destroying, 
M1, should be described as Fireworks, noibn; this with the 
understanding that it contains no explosive charge. This 
of course, will cancel the ruling heretofore given you as 
Explosive Bombs. 
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L (Lewisite) should read Lewisite (Poison Gases, noibn.) 
The same is true for Lewisite (L). Lighter, Fuse should 
read Fuse Lighter (Fireworks, noibn.) 
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Mustard should read Mustard Gas (Poison Gases, noibn.) 
NRC Compounds should read Nitrocellulose wet with 30% 
alcohol. 
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Phosphorus, white or yellow should read Phosphorus, 
white or yellow, noibn. Pot, Smoke, HC should read Fire- 
works (Smoke Pots, nonpoisonous. ) Primacord should 
read Cordeau Detonant (Safety Fuse.) 


Page 12 
The following should read Gas Identification Sets (Poison 
Gases, noibn.) : 


Set, gas identification, instructional, M1. 

Set, gas, toxic, M1. 

Set, sample replacement, gas identification, instruc- 
tional, M1. 


Shell, chemical mortar, 4.2-in. compl.rd. and Shell, Livens 
projector should read Ammunition, noibn, fixed, for cannon, 
with explosive projectile. Shell, smoke should read Ammu- 
nition, noibn, fixed, for cannon, with smoke projectile. 
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Smoke (WP) should read Phosphorus, white, noibn. 
Smoke Mixture (FS) should read Sulphur Trioxide (Chemi- 
cals, noibn.) Smoke Pot Loading, MS should read Fire- 
works (Smoke pots, nonpoisonous, nonexplosive.) Sulfur 
Trioxide in Chlorosulfonic Acid should read Corrosive Li- 
quid, N.O.S. (Chemicals, noibn.) Tear Gas Solution, CNS, 
CNS should read Tear gas material (Solution.) 
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Thionyl Chloride should read Thionyl Chloride (Chemi- 
cals, noibn.) WP should be described as Phosphorus, white, 
noibn. 


Bulletin SB 55-8-P 
Page 1 


The following should read Explosive Projectile, for Can- 
non: 


Shell, A. P., 108 Ib, M1911. 

Shell, H. E., 90 Ib, MK11, unfuzed. 

Shell, H. E., 90 lb, MK11A1, unfuzed. 
Shell, H. E., 90 Ib, MK11A2, unfuzed. 
Shot, A. P., 108 Ib, M1911. 

Shot, A. P., 105 Ib, MKXXX111, w/fuze. 
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The following should be described as Explosive Projec- 
tiles, for cannon: 


Projectile, A. P., 100 Ib, M112, w/fuze. 

Shell, H. E., M101, unfuzed. 

Shell, H. E., MK 11141, unfuzed. 

Shell, H. E., MK111, unfuzed. 

Shell, A. P., 260 Ib (Navy), MKV1. 

Shell, A. P., 260 1b (Navy), MKXX, w/fuze. 

Shell, A. P., 323 Ib, M1911. 

Shell, H. E., 200 lb, MK1, unfuzed. 

Shot, A. P., 323 Ib, M1911. 

Shell, A. P., 260 lb (Navy), MKXX, w/fuze. 

Shell, H. E., 240 Ib, M103, w/faze. 

Shell, H. E., 200 Ib, M106, unfuzed. 

Shell, H. E., 200 1b, MK1A1, unfuzed. 

Shell, H. E., 200 Ib, M106, w/modified fuze cavity, un- 
fuzed. 


Shell, gas, persistent, H, M104, unfuzed, should read Mus- 
tard Gas (Gas projectiles, for cannon.) Shell, smoke, FS, 
M104, unfuzed should read Sulphur Trioxide (Smoke projec- 
tiles, for cannon.) Shell, smoke, HC, M117 (T23) should 
read Fireworks (Smoke projectiles, for cannon.) Shell, 
smoke, phosphorus, WP, M104, unfuzed should read White 
Phosphorus (Smoke projectiles, for cannon.) Shell, gas, 
persistent, H, MKV11, unfuzed, and Shell, gas, persistent, 
H, MKV11A1, unfuzed should read Mustard Gas (Gas pro- 
jectiles, for cannon.) Shell, smoke, FS, MKV1141, unfuzed 
should read Sulphur Trioxide (Smoke Projectiles, for can- 
non.) Shell, smoke, phosphorus, WP, MKV11, unfuzed and 
Shell, smoke, phosphorus, WP, MKV11A1, unfuzed, should 
read White Phosphorus (Smoke projectiles, for cannon.) 
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The following should be described as Explosive Pro- 
jectiles, for cannon: 
Shell, H. E., MK111, unfuzed. 
Shell, H. E., MK111.A1, unfuzed. 


Shell, H. E., M114, unfuzed. 
Shell, H. E., M114, w/modified fuse cavity, unfuzed. 
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All the projectiles shown on this page to be described on 
bills of lading as Projectiles, for cannon, Item 1865, should 
read Explosive Projectiles, for cannon. Mr. Campbell has 
questioned one of these and that is Shot, A. P., 617 Ib, M1911, 
10” gun, shown as Projectiles, for cannon, Item 1865, and 
it is possible that this is a solid projectile and therefore 
should be described as Projectiles, Noibn, solid, Item 1925. 
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Page 5 
All projectiles shown on this sheet as Projectiles, for 
cannon, Item 1865, should read Explosive Projectiles, for 
cannon. Mr. Campbell has questioned Shot, A. P., 1,660 Ib, 
M1909, 14” gun, which is presently described as Projectiles, 
for cannon, Item 1865. He believes this to be a solid pro- 
jectile and to be describable as Projectiles, Noibn, solid, 
Item 1925. Projectile, target practice, 1,400 Ib. MKV111, 
Navy, 14” gun, you have described as Projectiles, for can- 
non, Item 1865. Mr. Campbell is of the opinion, based on 
information in his possession, that this projectile is either 
sand loaded or solid and should be rated under Item 1925. 
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The following should be described as Ammunition, fixed, 
noibn, for cannon, with explosive projectile: 


Shell, fixed, H. E., M54, w/tracer, 37-mm auto. gun. 
Cartridge, H. E., MK1, 40-mm AA gun. 
Cartridge, H. E., MK11, 40-mm AA gun. 
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All ammunition shown on this page described as Ammuni- 
tion, fixed, noibn, for cannon, Item 1815, should be described 
as Ammunition, fixed, noibn, for cannon, with explosive pro- 
jectile. Likewise, all ammunition shown described as Am- 
munition, fixed, for cannon, Item 1815, should be described 
as Ammunition, fixed, noibn, for cannon, with explosive 
projectile. 
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Shell, H. E., M73, w/fuze, 120-mm gun and Shell, H. E., 
M73, unfuzed, 120-mm gun should be described as Explosive 
Projectiles, for cannon. 

The following should be described as Ammunition, fixed, 
noibn, for cannon, with explosive projectile: 


Shell, fixed, H. E., M42, w/fuze, 3” (15-pdr) gun. 
Shell, fixed, H. E., M42 A1, w/fuze, 3” (15-pdr) gan. 
Shell, fixed, H. E., M42 Al, NH, w/fuze, 3” gun. 

Shell, fixed, H. E., M1915, 3” (15-pdr) gun. 

Shell, fixed, H. E., MK1, 3” (15-pdr) gun. 

Shell, fixed, practice, M63-Mod. 1. w/fuze, 37-mm gun. 
Shell, fixed, practice, M92, w/fuze, 37-mm gun. 

Shell, fixed, practice, MK11 Al, w/fuze, 37-mm gun. 
Shrapnel, fixed, MK1, 2.95” sub-caliber gun. 


Cartridge, subcaliber, cal. 30, M1925 should be described 
as Small Arm Ammunition (Cartridges, loaded.) 


Page 80 
Page 9 
Ammunition, blank, 3” (15-pdr) gun and Ammunition, 
blank, 90-mm guns should read Ammunition, for cannon, 
without projectile (Cartridges, blank.) 


Bulletin SB 55-S-S 
Page 5 
Bomb, gas, persistent, H, 100-Ib, M47A2, unfuzed, without 
burster, and Bomb, gas, persistent, H, 115-lb, M70, unfuzed, 


896 


without burster or fin assembly, should be described as Mus- 
tard Gas (Bombs, gas producing.) 

Bomb, gas, persistent, L, 115-lb, M70, unfuzed, without 
burster or fin assembly should be described as Lewisite 
(Bombs, gas producing.) 

Bomb, AC,500-lb, AN-M7S, unfuzed, without fin assembly, 
fuze seat liner, adapter-booster, or burster, and Bomb, AC, 
1,000-Ib, AN-M79, unfuzed, without fin assembly, fuze seat 
liner, adapter-booster, or burster, should be described as 
Hydrocyanic Acid, liquid (Bombs, gas producing.) 

Bomb, CC, 500-Ib, AN-M78, unfuzed, without fin assem- 
bly, fuze seat liner, adapter-booster, or burster, and Bomb, 
CC, 1,000-Ib, AN-M79, unfuzed, without fin assembly, fuze 
seat liner, adapter-booster, or burster, should be described 
as Poison Gas, N.O.S. (Bombs, Gas producing.) 

Bomb, CG, 500-Ib, AN-M78, unfuzed, without fin assembly, 
fuze seat liner, adapter-booster, or burster, and Bomb, CG, 
1,000-Ib, AN-M79, unfuzed, without fin assembly, fuze seat 
liner, adapter-booster, or burster, should be described as 


Phosgene (Bombs, gas producing.) 
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Bomb, smoke FS, sky marker, 100-Ib, T8, unfuzed, with- 
out burster should be described as Sulfur trioxide (Bombs, 
smoke producing.) Bomb, smoke, phosphorus, WP, 100-Ib, 
M471, unfuzed, without burster, and Bomb, smoke phos- 
phorus, WP, 100-Ib, M47A2, unfuzed, without burster, should 
be described as White Phosphorus (Bombs, smoke produc- 
ing.) 


Page 8 
All those shown at the bottom of the page described as 
Boosters, should be described as Boosters, explosive. 
Page 81 
Page 9 


The seven commodities now described as Boosters should 
be described as Boosters, explosive. 
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The following should be described as Small Arms Ammu- 
nition (Cartridges, blank,) : 


Cartridge, 10-gauge, M4, practice bomb (miniature), 
M36 (high altitude.) 

Cartridge, 10-gauge, M75, practice bomb (miniature), 
M36 (low altitude.) 

Cartridge, M7, 7.5 sec. delay (for cluster adapters for 
bombs.) 
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There are certain fuses which have been designated as 
Time Fuses to be rated under Item 1845. If these fuses 
contain a booster, they should be described as Detonating 
Fuses and would be ratable under Item 1825. If they are 
without booster charge, then it is proper to rate them as 
Time Fuses. 
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Primer, depth charge, Mk.VIII, should read Booster, 
explosive. 
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Adapter, grenade-projection, M1; Adapter, grenade-pro- 
jection, chemical, T2; Cartridge, grenade, auxiliary, M7; 
Cartridge, grenade, carbine, cal. .30, M6; and Cartridge, 
rifle, grenade, cal. .30, M5 should be described as small 
arms ammunition (Cartridges, blank.) 

Grenade, AT, practice, M11 and Grenade, AT, practice, 
M11A1, should be described as Grenades, rifle, practice, not 
explosive. 

The smoke rifle grenades, with the exception of WP, 
M19(T5E1) should be described as Fireworks (Grenades, 
rifle.) 
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Shell, illuminating, M83, w/fuze, time (fixed) M65, 60-mm . 
mortars M1 and M2 should read Ammunition, fixed, noibn, 
for cannon, with illuminating projectile. 
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Page 24 
The following should be described as Ammunition, fixed, 
noibn, for cannon, with explosive projectile: 


Rocket, AT, 2.36-inch, M6. 

Rocket, H.E., AT, 2.36-inch, M6A3. 

Rocket, H.E., 4.5-inch, M8, unfuzed (for ground forces.) 
Rocket, H-E., 4.5-inch, MSA1, unfuzed. 

Rocket, H_E., AT, 2.36-inch, M6A1. 

Rocket, H.E., 4.5-inch, M8, unfuzed (for aircraft). 
Rocket, H-E., 4.5-inch, M8A1, unfuzed. 

Rocket, H.E., 4.5-inch, M8A3, unfuzed. 
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The following should be described as Ammunition, fixed, 
noibn, for cannon, with smoke projectile: 


Rocket, smoke, WP, 2.36-inch, T26. 
Rocket, smoke, WP, 2.36-inch, T26E2. 
Rocket, smoke, HC, 2.36-inch, T27E1. 
Rocket, smoke, WP, 2.36-inch, T26E1. 
Rocket, smoke, WP, 2.36-inch, T26E2. 


Shell, rocket, H.E., 3.25-inch, M1, should be described as 
Explosive projectiles for cannon. Tail, rocket, H.E., 3.25- 
inch, M1, should read Ammunition, for cannon, without pro- 
jectile (Cartridges, blank.) Rocket, target, flare, AA, 3.25- 
inch, M2A1, should be described as Ammunition, fixed, 
noibn, for cannon, with illuminating projectile. 
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The following should be described as Ammunition, fixed, 
noibn, for cannon, with explosive projectile: 


Rocket, H.E., AT, 4.5-inch, M4, w/fuze rocket, B.D., M5. 

Rocket, H.E., 4.5-inch, T22, unfuzed. 

Rocket, HLE., AT, 4.5-inch, T38, w/fuze, P.D. M48Az. 

Rocket, H.E., 4.5-inch, T38E3, w/fuze, P.D. M48A2. 

Rocket, H.E., 4.5-inch, T38E7, unfuzed and fuze in 
launcher, rocket, 4.5-inch, M12A1. 

Rocket, H.E., 4.5-inch, T41, unfuzed. 
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The following should be described as Explosive projec- 
tiles, for cannon: 


Shell, rocket, H.E., 4.5-inch, BR. 

Shell, rocket, 5-inch, MK.1, TNT loaded, w/booster, 
nose fuze adapter and base fuze. 

Shell, rocket, H.E., 7.2-inch, T37, w/fuze, B.D., Mk. 146. 


Shell, rocket, smoke, F3, 4.5-inch, BR should be described 
as Sulphur Trioxide (Smoke projectiles, for cannon.) 
Rocket, gas, CG, 7.2-inch, T21, should be described as Am- 
munition, fixed, noibn, for cannon, with gas projectile. 

The following should be described as Ammunition, for 
cannon, without projectiles (Cartridges, blank,) : 


Motor, rocket, H.E., 4.5-inch, BR. 

Motor, rocket, 2.25-inch, Mk. 3 (Ballistite Grain, 
MK10). 

Motor, rocket, 3.25-inch, Mk. 5. 

Motor, rocket, 3.25-inch, Mk. 7 (Ballistite Grain, 
MK13). 

Motor, rocket, H.E., 7.2-inch, T37. 


Page 26 
Launcher, rocket, artillery, 4.5-inch T35 w/rocket, H.E.. 
45-inch, MS, w/fuze, rocket, P.D. M4A1, and Launcher, 
rocket, 4.5-inch, M12, w/rocket, H.E., 4.5-inch, MSA3, 
w/fuze, rocket, P.D. M4A2, should be described as Ammu- 
nition, fixed, noibn, for cannon, with explosive projectile. 
Page 83 
Bulletin SB 55-8-T 
Pages 1, 2, 3, 4, & 5 


With the exception of these commodities described as 
Dummy Cartridges, all commodities described as Car- 
tridges, small arms, blank, should be changed to read Small 
Arms Ammunition (Cartridges, blank,) and all commodities 
described as Cartridges, small arm, loaded, should be 
changed to read Small Arms Ammunition (Cartridges, 


loaded.) 
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This of course, does not take care of the display boards 
and ammunition instruction charts shown on the bottom of 
Page 8. 

Bulletin SB 55-10 
Page 1 


Acid, storage battery, if it is, in fact, electrolyte acid, 
should be described as Battery Fluid (Acid, electrolyte.) 


Page 2 


Ammonium Bichromate—dichromate should be described 
as Ammonium bichromate (Chemicals, Noibn.) 


Page 6 


Battery, storage should read Wet Electric Storage Bat- 
tery, assembled, noibn, providing, of course, they have the 
battery fiuid in them. 


Page 12 
Butanol should read Butyl Alcohol. 
Page 15 


The following should read Small arms ammunition (Car- 
tridges, blank or loaded) : 


Cartridge, lethal device, barrage balloon LA, Mark III 
ZA or .45-caliber. 


Cartridge, mark V ZA or .45-caliber. 
Cartridge, barrage Balloon, VLA, .32-caliber and V 
blank. 
Cartridge, .45-caliber. 
Page 22 


Cord, detonating should be changed to read Cordeau 
detonant (Safety Fuse.) 


Page 25 


Dispenser, insecticide, gas mixture, hermetically sealed 
cylinder, 1-pound capacity—the description here is shown 
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as Gases, compressed, noibn, other than poison in steel 
cylinders. It is our understanding that this is in reality 
Aerosol and will be covered by the same description shown 
in this letter for Bulletin SB-55-6, page 2, for Aerosol. 


Page S4 
Page 34 


Matches, safety—The Bureau of Explosives has requested 
that it be shown here whether these matches are book, card 
or strike-on boxes. Nitro-starch block should be described 
as High explosives (Nitro-starch, dry.) 

Page 42 

Sodium-hydroxide—It should be indicated whether this 

is dry or in solution. 


Page 46 


Trinitrotoluene, TNT, 1/2 Ib. pressed block should be 
changed to read High explosives (Trinitrotoluol, dry.) 


Page 49 


Xylol-xylone, technical-cleaning brushes, tools, ete.—You 
have here shown the description to be cleaning compounds, 
noibn, liquid, Item 12460. The question has been raised if 
this is xylol (xylone) and if it is represented as such. 

It is to be understood that in these recommended de- 
scriptions, the parenthetical clause is the description con- 
tained in the Classification in accordance with Rule 39. 


Yours truly, 
Official Classification Committee, 
Chairman, 
jmd 


CC—Mr. R. C. Fyfe, Chm., Mr. E. H. Dulaney, Chm., Mr. 
H. A. Campbell, C.I., Bureau of Explosives. 


a 
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DEPARTMENT SUPPLY BULLETIN 


FREIGHT RILLING GUIDE 
Application of Consolidated Freight Classification 
to Chemical Warfare Service Items 
eT 


———$—— 


‘War Department, Washington 25, B. C.. 17 May 1944 


——— 


(Supersedes W. D. Supply Bulletin 3-2, 24 January 1944) 


a 


This freight billing guide was compiled for the use of Transportation 

' Officers and their organizations. The bill of lading descriptions shown 

herein are to be used in preparing and issuing bills of lading in accordance 

with paragraph 140(2), AR 55-150, in order to facilitate settlement of 
transportation charges. 

00 ewe of Ken ’ 


te ot Loe 


| Describe up Bill of Lading as 
| 


Hydrocyanic acid 
Amy! acetate. 
Butyl acetate 
Ethyl acetate 
Sodium acetate... .. 
Acetic acid, glacial 
Acetic acid, liquid 
.. Acetic anhydride 
Acetone. ... sec eres Acetone, Noiba. 
¥ Acetophenone, alpha chloro... . Chemicals, Noiba. 
+ Acetylene Acetylene gus 
¥ Acetyleno Tetrachlorocthane 


>'v Acid, butyric .. Acids, Noibn, liquid... - 


Acid, ear (ayarotdl).. peers See ayotivcasts stable, fish oF 2ea 
v tt: vcasaceae Fatty acids o} . or e¢a 
Ie ee animal oils, Noibn, inedible. 
Hydrochloric 
onoc tic 


Naphtheniec acid 
Sulphuric acid... 26... cece tees 
Activated carbon, deodorising or puri 


fying. 
Diphenylaminechlorarsine 
Aecrinl bombs, empty 
Bomb racks, 0.0.6.5 esc eeeeeeeeces 
Valves, Noibn, iron, not plated......,. 


Valves, brass, NothDimes - AWA 


wane ts 
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er ET A a 


~ See 
~ Commodity Desert: om Bill of Ladiog se C.F .C.No.16 
: jit Number 


tube, gus-mask 
Dry goods, Noibn nasa 
Synthetic resins, Noiba, without filler. . 
Forgings, irun or steel, Noibn 
Barges, Noibn. . 
Barnum chloride... ....- 
Chemicals, Noibn.......------ ++ 
Barium nitrate. .....--+--- 
Barium peroxide... 0... 6. eee ee eens 
Barrela, Noibn, shipping, steel, liquid 
capacity execeding 15 gal. 
Barrels, Noibn, shipping, steel, liquid 
capacity execeding 15 gal. 
Bases, fuze (fur M69 bomb). ... Projectile parts, Noibn, metal other 
thun iron or steel. 
Bases, fuze (for M200 Al bom)) Projectile parts, Noibr, metal other 
than iron or steel. 
BBCi neice wens .... Brombenzyleyanide 
Beam, grab, M1.......-.+-+-> Machine parts, Noibn, iron or steel... 
Beam, hoisting, airplane smoke 
_.. Beams, Noibn, iron or etech 
Chernicals, Noidn..... 2... 2s eee - 
Chemicals, Noibo .. 
— Acids, Noibn, dry Das name caraces 
¥ Benzol (Benzene) -. Benazol (benzene)... 0.66.2 eee eee 
Boiliy Benzoy] Chloride. ...... "Chemicals, Noibn. 00.0... 2665s ee 
-y¥ Benzyl Chioride. ........-+- Chemicals, Nuibn. 00.0... 6. eee 
* Bicurbonate, sodium Sodium bicarbonate. . 
Biphenol, P-P. Carbolic nid... ee ee ee 
* Bisulphite, sodium, dry.......- Sodium bisulphite, dry... .-.-- 
. Bisulphite, sodium, liquid. ..- Sodium bisulphite, liquid. . 
¥ Black Powder. Riack powder. 2.0.0.0 65 sees eee 
Blasting Caps, electric, No. S. Electric blasting caps. . . 
Y Blasting Machine, 100 ceparity. Blasting machines... -.--+++0+-+>- 
Bleaching Material, grade B... Bleaching powder, Noibn 
Bleaching Material, grade BB 
jungle type) Bleaching powder, Noiba 
Bou bodies. 
Grenades, hand, empty... 
Bomb bodies... es ee ets 
Projectile parts, Noibn, iron or steel, 
further finished than rough 
11x “Bomb, cbemical Bomba, gaa producing. . 
Bomb, incendiary. .....-..-++> Bomba, socendiary 
tiav Bomb, incendiary, instructional. Homb, incendiary...... 
¥ Bomb, amoke Bomba, ainoke producing 
Boota (British)... . 6.8. e eee Rubber boots. ..... 
~ Borax (Sodium Borate) - Borax (sodium borate) . 
* Boric Acid... 0... eee eee eens Rorncie acid... . 
Box, packing (in shooks)..... Box material, we 
Boxes, packing, SU with metal 
liners. 


oe ecaeteccecsee Boxes, ammunition shipping, Noiba... 
Brush, ataminating, MI... Brushes, Noibn RANA AAS SAAN 


Brush, stack, circular... .. Brushes, Notba a5 05 aa 
Bucket, glass, S-gal.... Glaeware, Noibn, other than cut, value 
not exceeding $20.00 per 100 lb. 


Boosters or detonating fuzes 


Safety fuse... 6 eee eee nes 


Cacmium Lithopone......--- Lithopone 
Calcimine, violet (N) powder. . Caleimine, dry 
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WAR DEPARTMENT SUPPLY BULLETIN 
seein 


FREIGHT BILLING GUIDE 


Appiteation ef Concotidated Freight Clascifecation 
to Chemical Wartare Serotce Items 


War Department, Washington 35. B. C., Desomber 1964 
see 
Tite cupplg dulletin capersodes 9B 68-4, 17 May 1944 

This freight billing guide was compiled for the wecof Transportation 
officers and their organisations. Tho bil of lading descriptions shown 
herein are to be used in preparing and issuing bills of lading m accord- 
ance with paragraph i4o (2), AR 56-150, m order to facilitate settle- 
ment of transportation charges. 


Any suggestions for changes or additions ehould be addresse¢ to the 
Office, Chief of Transportation, Traffic Control Division, Freight 
Branch, Classification Section, Washington 26, D. C. 


Asterisk (*) denotes addition of new items. 


-eeeee--- Hydrooyanic acid. 
Amy) acetae 
Butyl acetate 


Aevtle . i 
Acetie Acid, “guid. . 
Acetic Anhydride 


20%) BBB 610002" - 4¢ 


Apparatos Siting, feld, land Stands, noiba, other than furniture. 


Barrels, noiba, > no nae 
capacity exceed: ng 
Barreis, noiba, shi pping, steel, liquid 
capacity exceeding 35 gal. 
Bases, fuze Gor M69 bomb).. Projectile parts, noibp, metal other 
than iron or 


Bases, fuze (for 200 Al Projectile parts, noibo, metal other 
bomb} than iron or steel. 
Brombenrylevenide.. 0340 
Machine parts, nob, i 31910 
Beams, noion, iron or steel. 24930 


Chemicals, noibn.-....-- _ 16 


Benzost. Chioride.- 
Benzyl Coloride. 


Socliam bisulphite. dry. - 
Sodium bisuiphite, liquid. 
Llack powder ......--- 
Electric blasting caps.. 
Blasting sapchines...- 


Binching Material, grace B.. Bleaching powder, noibn. . 
Bleaching Material, grade = leaching powder, noibn.. 
B ungle type). 

E re bomb.... Bomb hodies, noibn 
grenade, Grenzdes, band, empty..--- 


Rear aboa bomb M52...-------- Bomb bodies, noibn.....---------- 
Bomb Fuse Covers..------- Projectile parts, nolbn, fron or steel, 
focher finished then rough 
( Se eeapeodaing vty 1820 
Bomb, ebemical...---- weee- (Bombe, ga* producing Parte “C25 
oat incendiary...-------- (tombs, ccndiary Jp. 2c sees “py 1820M 
’ 4¢, 6 peer 4 stherne 


AGO 2398 


incendiary, instrue- (Bomb, incendiary). Zertvste__ 
- Bombe, smok smoke producing), E Sout 


ee 


ibn 
Glassware, noibn, other than cut, 21440 
paren Dot exceeding $30.00 por 


Burster, chamloal laod mine, (Booster or detonating fuses) Crewe &. 1895 
Burster, ig. cord, (Satoty tose) Corclcen..keteraet 16350 


Chemical 


Acida, noibn, dry... 
Sodium carbonate... 


or, shell, 4.2-in. chemical 


mortar. 

Yart, 4.2-In. chemical mortar, Carta, hand, nofba (specify whether 

1Al. SU or KD). Aar ; 
rta, hand, noibn (specify whether 

SU or KD). v 
Car baw — ss (specify whether 

; 

Baxea, aera, without wooden 
than corrugated, 


Boxes, fiberboard, without wooden 
frame, corrugated, KD flat. 
, — British (30 MSO Ammunition shipping boxes, noibn. 


WAR DEPAETMENT SUPPLY BULLETIN 
7 
| FREIGHT BILLING GUIDE 


Appticatios @ Consolidated Preight Classification 
to Chemleal Wartare Serrice liems 


SSE 


War Department, Washizgtes 25. BD. C., FT September 1945 


Thie chenee contains additions and corrections to Freight Billing 
Guide SB 55-4, June 1945. 

Astemsk (°} denotes addition of new items. 

This freight billing guide was compiled for the nse of Transportation 
officers and their organizations. The bill of lading descriptions shown 
herein are to be used in preparing and issuing bills of tnding in accord- 
ance-witb peragraph 140¢2), AR 55-150. im order to facilitate settle- 
ment of transportation charges. 

Notice of discrepancies, the addition of new items or any suggested 
chatiyes should be directed to the Chief of Transportation, Traffic 
Control Division, Freyht Traflic Branch Classification Unit, Wash- 


_———-—- -———- 


Desrite 00 Lisi of eSlag eo 


Comprenmed gas, noibn other than 


puiroa. 
Mustard enw (gas. poten, noibo). 
White pheepborus (plospborus, 
noitn) 
Arenie trichloride (chemicals, 
Bator: 
Bene.) chloride (ghemicate, 
Ty: han). 
Benzy! Chlonde Benzy! chloride (cheoiicals, noibu’ 
Bomb, chewicas, 100-lb AN-M47A2 Mustard or lewinite gas (bombs, 
(8 or L) gm prolucing) 
Bom!:. chemical, 115-Ib, 70 (H or Mustard or lewimte gas (bombe, 
Ly. gm producing, . 


AGO 1TBOH—-Keyt  4E1TNS* --45 


Bomb, chemical, 500-Ib, M78_..... 


‘Bomb, ehemicai, 1,000-Ib, M79 (Id). 


Bomb, Incendiary, 100-Ib, M47, 
M47Al. or AN-M47A2, 

Bon-b, incendiary, 500-Ib (IM or 
PTI), AN- M76. 

Bomb. incendiary, ebemical, 100-1b 
(WP), M47, M47Al, or AN- 
M47A2 

Bomb, incendiary, instructional, M) 
or M2, 


Bombs, smoke (al) types).......... 


*Bombh Tail Assembles, M74......- 


Burater, AN-MI13 ar AN-MI4..... 

Burster, chemical land mine, M4... 

Bunter, 100-lb, incendiary bomb, 
AN-M12, 

Burster, detonating cord, chemical 
land wine, M3. 


Caniater, gan mask completo 
*Cartridae, ignition, fer 4.2-inch 


chemics! mortar shell. Ell or MII, 


*Clamps. bomt: cluster. ........... 

Cluater. aircraft, No. 16. with tail 
No. 18 

Cluster, chemical bomh, 
600-Ib., E61 (11). 


almable, 


Cluster. incendiary bomb, British, 
100-tb 

Cluster, ineendiary bomb, 
AN- M6 P 

Cluster, incendiary bow, 100-1b, 
AN M8, Mtv, or AN~ M12. 

Cluster. incendiary bomb, 500-!b, 
M7 

Cluster, tneendiary tomb, 500-lb, 
My, MI. of AN -M13. 


100-Ib, 


Deseribe on bil) of indtug ao~ 


First show name of gas and then 
(bombe, gaz producing) 

Mustard gas (bombs, gue produc- 
ing). 

Fireworks (bombe, focendiary)... 


Fireworks (bombs, incendiary)... 
Fireworks (bombs, incendiary)... 


Fireworks (bombe, tocendiary)... 


If it has no explosive charge de- 
scribe aa: Fireworks (bombs, 
emoke producinx} 

{f it hae as exyl.sive charge, de 
seribe as: Explosive tLomte 
(Dombs, smoke producing) 

Bomb body parts, nuiba, iron or 
atect 

Roosters explosive 

Boomtera, eaplmive. 

Boorters, expluwive....... : 


Conieau detonant (oafety fase). . 


Filter, noibn............ sol 
Cartridgra, emall arm, biazk |... 


Hardware, noibn, iron or ateet... 

Explosive bom (tans, incendi- 
arv. explosives) 

Bomba, explosive, poison gas 
(bombs, exploave, was produe- 
ina). 

Frreworks (beuate, incendiary)... 


Explosive bomb ‘baube, incendi- 
ary) 
Fireworks (bombs, incendiary) ._. 


Explosive bomb (Lombe. tncend!- 
ary) 
Fireworks (bombe, incendiary)... 


1797 
1340 


23020 
1830 


FREIGHT BILLING GUIDE 


Application of Coasotidated Pretght Clasetiteation 
fe Chemical Wartare Service Items 


War Department, Washiagten 35, B. C-» Jane 1945 
This Sappig Salietin supersedes SEB 56-6, December I 944 


This freight billing guide was compiled for the use of Transportation 
officers and their organizations. The bill of lading descriptions shown 
berein are to be used in preparing and issuing bills of lading in eccord- 
ance with paragraph 140 (2), AR 55-150, in order to facilitate settle- 
ment of transportation charges. 


Any suggestions for changes or additions should be addressed to the 
Office, Chief of Transportation, Traffic Controt Division, Freight 
Branch, Classification Section, Washington 25, D. Cc. 


Asterisk (°) denotes addition of new items. 
Taso C.F.0. 


Treserste 10 bili of lettog a— 


Hydreeyanic acid 22... 
Army) acetate.... ...-- 
Huty! acetate 

Pithy) acetate 

Soduire acvtate... . 
Acetie acid, glacial 
Acctic acid, lnjund 
Acetic anhydride... 2. - 
Acetone, ovibn 
Chemicale, norton 
Aortylene gas. 
Tetrachioroethane 
Acids, noibn, liquid 
Carlwlie acid 


cid, wie... 

Acid, fatty (bydrofol). . 
Acid, H ie. - Hydrochiorie arid. ...2-----000 

Acid, } . Monoetiloracetie acid 
Aexvt, Napththeme... . Naphtheme acid m= 
‘ Buiphuric acid. 22. we eee 
Activated carbon, deodorzing 

or purity ing. 


£00 803K June €77502° -45- -—1 


Body, bomb M52....... teeter 
*Bomb Box Saddles. 


Bomb Fuse Covers.....------ i 


Bomb chemical 

#Bomb, ineendiary. sepa M47, 
M47Al, or AN- MATA 

*Bomb, incendiary. S00:tb aM 

or PTD, AN-M76, 


*Romb, incendiary, chemical, 100- 
as ede 


M47, M47Al, or 


Boric Acid 
ox, packing (in shoo! 
xes, band grenade. 


Boxes, pecking, SU with metal 
liners. 

Brush, decontaminating, — 
ush, stack, circular. 

Bucket, glass, S-gal... 


*Burater, AN- M13 or AN-M14.. 

Burster, chemical land mine, M4. 

Burster, detonating cord, chemical 
land mine. M3. 

Bureter. 100-ib, incendiary bomb, 


BGadmiumn Lithopone. 
aCaleiuaine, violet PN) powder..-- 
Paleium ¢ Jarbide. 


Calcium Oxalate 
Candle, gas irritant, DM, M2.... 


1. 
NCanister, auoke sbell.......----- 


fantstery, ga tnaak.....-..- 
KCape, antigas (Britiah) . 


Bomb bodies, noibn... 

Fulers or partitions, for pecking, 
nuibn, wooden. 

Projectile eae noibn, iron or 
ateel, further finished than rough 
machined, 

Bombe, gas producing.-..--.- a 

Incendiary Lombs....-..-- occtes 


Incendiary bombs. ...----.----- 


Incendiary bombe, emoke pro- 
ducing. 


Bomb, incendiary. ....-.. 
Bombs, smoke, producing. -..-- 


Boracic acid 

Box material, wooden, in shooks. 

Ammunition shipping boxes, 
noibn, 

Boxea, shipping, 
noiba. 

Brushes, noibn......---------- 

Brushes, noibn 

Glaseware, noibn, other than eut, 
value not exceeding $20.00 per 
100 Ib. 

Boosters or detonating fuzes....- 

Boosters or detonating fuses. 


ammunition 


Boosters, expionive | - 
Projectile parts, noid 
ateel, further finished Tineehon! 
rough machined. 
Lithopone. . 
Calcimine, dry << = 
Caleium carbide... ..- 
Calcium carbonate, noiln. . 
Calcium chloride, other than liq’ <7 
rs drated time 
icals, as 
¢ ‘andies, tear g! = 
Can bottoms, Sea than display, 
not ncated. 
Filters, noibn....-.-----...-2-0 


Bomba, 
ducing. 

Filters, noibn 

Clothing, noibn..... 

Chiormectophenone.. 

Chemicals, nowbn...... 


explosive, emoke 


| Bee . j AAF C7823 
; fe 


AR DEPARTMENT SUPPLY BULLETIN 


FREIGHT BILLING GUIDE 


| application of Consolidated Freight Classification to 
Chomicet Wartare Service Bleme 


War Bopartmest, Washington 25, B. C-. 12 Augast 1947 


- 


¢ ‘Thee change euperendes Change 3. 1 August 1368 


SB 55-6, June 1945, as changed by Change 1, 7 September 1945, 

further changed by changing column headings throughout, and by 
adding or changing :tms, 88 indicated below. 

Aaterisk (*; dcnotes new items; single dagger (t) denotes changes. 


{Castings, oolbn, rough, each ©. 25015 
weighing 15 Ibe. or over, loose. 
Castings, noiba, rough, each weigh- 25015 
ing 15 Ita. or over, loose. 
“Bomb, incendiary, 1805 
| Mé7Al, or AN-M47A2 (XP of 
JM without booster or fuss. 
®Bomb, incendiary. 500 th. (IM of 1305 
NP) AN-M76, without booster 
or fuse. 
* @Bombe, incomplete, w/o boosters Consider as combination articles 
or fuses. in eccurdance with Rule 18 of 
CFC. Describe as Aeris! Botnba, 
empty, tem 1895, or as the Biller 
(WP, PT-1, AC, CG, ete.) ac- 
cording to the higher rated clas- 
nification 
Hox wmaterial, vuitn, wooden, ia 126810 
ahooks 
"Carbon, eoconut shell Activated carbon - Apa 9120 
—— 
Trai Aer end entehs nomemctonurr ery ders OP peth us bil) of lading. (ten par tie TM 


AQO 387B—Aeg. THOTOS at 1 
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InterstaTE CoMMERCE CoMMISSION 
Bureau of Traffic 
Washington 25 


May 18, 1948. 
File BT-2615. 
Mr. R. J. Fadool, 
Vice-President 
Malone Freight Lines, Inc., 
P. O. Box 392, 
Birmingham, Alabama. 


Dear Sir: 


This is in reference to your call here today concerning 
the ratings under the National Motor Freight Classification 
of an article more particularly described below which your 
company has been hauling from Huntsville, Ala., to Pine 
Bluff, Ark. 

The shipments consist of aerial bombs filled either with 
napalm or so-called ‘‘magnesium goop,”’ both of which are 
incendiary agents. The fuses and bursters, whose fune- 
tion it is to cause the bombs to ignite, are not shipped with 
the bombs. 

The classification in Items 3800-3840 contains ratings for 
incendiary bombs and in Item 4000 lower ratings for empty 
acrial bombs. Your inquiry is, under which of these two 
descriptions should the articles be classified? 

In the opinion of this Bureau they are ratable as incendi- 
ary bombs. They clearly are not empty bombs, nor is it 
at all apparent that the absence of the fuses and bursters 
justifies classifying them, for rate purposes, as anything 
h ut incendiary bombs. 


Very truly yours, 


/s/ C. G. JENSEN, 
Director. 
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Page 99 
Army Service Forces 


Office Chief of Chemical Warfare Service 
Washington 25, D. C. 
16 July 1945. 
In reply refer to: SPCUO 300.5 
Bureau of Explosives, 
30 Vesey Street, 
New York 7, New York. 


ArtTention: Mr. H. A. Campbell, Chief Inspector 
GENTLEMEN: 

War Department Supply Bulletin, SB 3-24, (Storage and 
Shipping Chart for Chemical Warfare Service Ammunition, 
dated May 1945), is in the process of revision and sube- 
quent issues of this publication will reflect changes in the 
rate making description and the placard and label require- 
ment on carload and express shipments respectively for the 
M47 and M76 bombs when shipped without fuze and/or 
burster. 

In accordance with your letter, file 25-8-1, 1 February 1945, 
these metal cases filled with gelatinized mixture of gasoline 
are not classified as explosives, ammunition, or other dan- 
gerous articles so classified by the regulations of the Inter- 
state Commerce Commission. However, it is the opinion 
of this office that carload shipments of these items should 
bear a dangerous placard and that express shipments should 
bear a fireworks label, as a precautionary measure and 
Chemical Warfare shipping agencies are being so instructed. 

Tn order to preclude confusion, it is recommended that all 
field representatives of your office be informed of the action 
outlined above. 


Very truly yours, 


[Name illegible] 


Norman D. Griuet, 
Colonel, CWS, 
1 Incl. Chief, Supply Division. 


Directive dtd 18 July 1945. 


Page 100 
Army Service Forces 
Office of the Chief, Chemical Warfare Service 
Washington 25, D. C. 
SPCTO 300.5 


Svssect: Revision of War Department Supply Bulletin, 
SB 3-24. 


To: All Chemical Warfare Arsenals, all Chemical Warfare 
Procurement Districts, all Chemical Warfare Depots, all 
Chemical Sections, ASF Depots. 


1. Attention is invited to attached tabulation on which 
are shown revisions to War Department Supply Bulletin, 
SB 3-24, dated May 1945, ‘‘Storage and Shipping Chart 
for Chemical Warfare Service Ammunition’? and which 
will be reflected in subsequent issues of this Supply Bulletin. 


2. The revisions as shown on the tabulation become effec- 
tive immediately and apply to all shipping agencies of the 
Chemical Warfare Service. Deviations therefrom will be 
made only on prior approval of this office. 

3. In order to preclude misunderstanding the following 
information is furnished: 

a. The Bureau of Explosives does not assign a classifi- 
cation to the M47 and M76 Bombs when shipped without 
fuze and/or burster. However, the use of a dangerous 
placard on carload and a fireworks label on express ship- 
ments is considered essential for the protection of the cargo 
and to facilitate handling at Ports of Embarkation. The 
placard and label requirements as shown have been ap- 
proved by the Bureau of Explosives. 

b. The rate making description for M47 and M76 Bombs 
when shipped without fuze and/or burster, i.e., ‘Aerial 
Bombs Empty”’ represents favorable rate adjustment 
granted by the carriers to the United States government. 


919 


4. It will be the responsibility of recipients to adequately 
instruct all shipping agencies under their jurisdiction. 


By Orper or THE CHIEF, CHEMICAL WakFARE SERVICE: 


/s/ CurFForp P. Sayre, 
Col., CWS. 
for R. C. Drrro, 
Brig. General, CWS, 
Assistant Chief, CWS, for materiel. 


1 Incl—Tabulation. 
ec: PCO’s, POB’s. 
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NAVCG 108 


Navy DeraRTMENT 
U.S. Coast Guard 


Regulations Governing Transportation of Military Explo- 
sives on Board Vessels During Present Emergency 


Revised 6 Sept. 1945. 
Washington, D. C. 


2. Dinitrotoluene (DNT) is classified as a high explosive 
Class TX. 

3. Wet nitrocellulose wet with 20% of water is classified 
as an inflammable solid. 

4. Wet nitrocellulose wet with 30% of alcohol or inflam- 
mable solvent is classified as an inflammable liquid. 

§ 146.29-75 Stowage chart.—The letter ‘‘X”’ at the inter- 
section of a horizontal and a vertical column indicates that 
the particular class of military explosives shown by the 
heading of the horizontal column to the left may be stowed 
in the same hold or compartment with the particular class 
of military explosives indicated by the heading of the verti- 
cal column at the top of the chart. For specific provisions 
of stowage, and items included in each class, refer to 
§ 146.29-100. 

Nore A: Class II-F may be stowed in the same deep tank, 
lower hold or tween-deck hold with Classes II-C, II-E, II-G 
and III provided the Class IJ-F ammunition is bottom 
stowed and provided further that no other class of explo- 
gives or ammunition is stowed in a hold or tank directly 
below. 

Nore B: Class II-F may be stowed in the same deep tank, 
lower hold or tween-deck hold with Classes IV-A, IV-B, V 
and VII, provided the Class II-F ammunition is bottom 
stowed and provided further that no other class of ex- 
plosives or ammunition is stowed in a hold or tank directly 
below. 
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Nors C: Propellent charges Class II-B for separate load- 
ing artillery shell filled with Class XI-A or XI-B chemical 
may be stowed together in the same hold or compartment 
provided the propellent charges are “‘top stowed”’, the two 
items being separated by a type ‘‘A’’ dunnage floor. When 
so stowed the propellent charges shall not be overstowed 
with any other cargo. 

Nors D: Class II-J TH incendiary filled ammunition shall 
be stowed only in a deep tank or lower hold, and in all cases 
bottom stowed. 

Nore E: Classes V and VII (unfuzed) may be stowed with 
Class X. 


| Small-arms ammunition w/o me losive 
‘w/o 


Bulk —— such as bellistite, cord- 
ite, FN » NH, and NC powders. 


Chemical ammunition—FS or FM filled 


Chemical ammunition—IM, NP or PT 
filled, incendiary composition (oil gel) ...- 
| Chemical ammunition—water activated --- 
| Chemical ammunition—TH filled, in- 

cendiary composition (solid) 


Fuzes, BD, PD, AT mine (non-chemi- 
cal), tracer; primers; etc 


| 
| 


Fixed and semi-fixed ammunition with 
explosive loaded projectile (shell) 


loading shells filled with explo- 


Separate loading shells filed with H. E. 
other than explosive ‘‘D’’ 


Blasting caps, detonators, primer det- 
onators, AT mine fuzes (chemical), etc-.-- 


Explosives in bulk, such as black powder. 
smokeless powder for small arms, etc 


High explosives, such as dynamite, TNT, 
rolttion blocks, etc. 


(OE 
Initiating and priming explosives in bulk... 
Explosive bombs,mines, torpedoes, etc. . - - 
Chemical ammunition—lcthal 

[ED 


Chemical ammunition—non-lcthal 


aia 
eee 


Le Wb ke Te 


HANDLING 


STOWAGE 


DESCRIPTION 1. C. C. MARKING HAZARD 


Chemical am- Chemical ammuni- 


munition. 

Encenaiecy 
composition, 
IM. PT of 
NP filled (oil 
gel). 


tion filled with IM, 
PT or NP (thick- 
ened fuels) when as- 
sembled or packed 
without ig- 
nition elements, 
biirsting charges or 
PT or NPshipped 
M,PTorNPs 
in drums, barrels 


or other author- 
ized shipping con- 
las- 


| IM, PT or NP when 


eioet in author- 
ICC specifica- 
tion containers or 
CWS specification 


containers of integ- | 


rity equal to ICC 


containers (includ- | 
ing bombs without | 
ignition elements, | 


bursting 


1 or; 
fuzes) may be han- | 


chemi 
tion Class II-G. 


Includes but is not 
' limited to— 


“Explosive 
Bomb.” 

“Grenade, Hand, 
Incendiary.” 


The principal hazard 
of IM, PT or NP 
filled items is in- 
volrement in a fire. 


| They burn rapidly 


with intense heat. 


| Extinguishment of 


fires is best accom- 
plished by means 
of water fog. 

Fog foam or a foam 
stream (mechanic- 
al or chemical) is 


| _likewise effective. 


Oz should not be 
used unless the fire 
is small and in its 
incipient stage. 

In the holds of a ves- 
sel large volumes 
of water are recom- 
mended as a cooling 
agent, provided 
such may be em- 
ployed without 
“floating off’’ burn- 
ing gel. 

The vapors from 
heated napalm are 
tozic and rescue 
breathing appara- 
tus should be worn 
while working in 
noticeable concen- 
trations. 

Clusters of incendi- 
ary bombs in this 


! Bombs. 

| Bombs, cluster incen- 
! diary (AN-Mi2and 
| _ AN-M13 typical). 

; Frangible grenades. 


category may con- 
tain a certain per- 
centage of bombs 
having a high ez- 
plosive charge ca- ; 
pable of causing ! 
fragments which | 
would be danger- ; 
onus to fire-fighting 
personnel. 


i 
H 


Norte: The U. S.'Army and Navy when shipping ammunition filled with these 


incendiary compositions mark such ammuniti tai 
Serer Se Se ae onor containers thercof with the CWS 


AMMUNITION SsTOW- 
AGE, CHEMICAL AM- 

'MUNITION STOW: 
AGE; OR DEEP TANK 
STOWAGE 


Shall not be stowed in prox- 
imity of a heat bulkhead or 
in a hold or compartment 
with any other explosives 
except as permitted by the 
stowage chart. 


Explosives an- 
chorage. 

Explosives load- 
ing pier. 

Ammunition load- 
ing pier. 


eS by band or mechan- 


ical means. 

2. Do not drop, drag, tumble, 

walk or otherwise subject 
ackages, containers or 
mbs to shock. 

3. Do not use chute in loading 
or unloading. 

4. Observe packages, contain- 
ers or bombs for failure or in- 
ability to retain contents and 
reject any showing such 
signs. 

5. Packages, or containers sball 
be stowed in the position in- 
dicated by their marking. 

6. Cargo handling stevedore 
gear may be trays, skip- 
boards, pallets or pieplates 
provided they are fitted with 
nets or sidcboards. Boxes or 
trays with fixed or removable 
sides are authorized. 

7. Cargo nets without trays, 
skipboards, pallets or pic 

lates aro not permitted. 

g. The maximum permitted 
weight per draft when han- 
dled by pallet, skipboard, 
tray or pieplate fitted with 
cargo net or sideboards shall 
not exceed 2400 Ibs. plus 10%. 

9. Drafts consisting of one or 
more palletized units shall 
not exceed 4000 Ibs. plus 10%. 

10. Lifts of palletized units shall 
not be ticred except when 
using a sling so designed as to 

vent the upper tier or tiers 
rom shifting or falling from 
the draft. 

11. Wire rope slings are per- 
mitted when handling un- 
boxed bombs or containers 
filled with IM, PT or NP. 
ce Tab!e of Limiting Loads, 

lass X.) 


12. Drums of IM, PT or NP 
shall not be handled by 4t- 
taching hooks to the chime of 
the drums. 
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Excerrt rrom Consouipatep Freicut C asstricatiox 16, 
Errective DecemBer 6, 1943, SHow1nc Rute 39, Pace 139 


Rute 39 


Explosives or other dangerous articles will only be han- 
dled and transported by: 


1. Rail carriers, parties to these classifications in accord- 
ance with rules and regulations prescribed by the In- 
terstate Commerce Commission as published in Agent 
W. S. Topping’s Freight Tariff No. 4, LC.C. No. 4, 
supplements thereto and reissues thereof. 

- Motor carriers, parties to these classifications in ac- 
cordance with rules and regulations prescribed by the 
Interstate Commerce Commission as published in 
Agent W. S. Topping’s Freight Tariff No. 7, LC.C. 
No. 7, M.F.-I.C.C. No. 4, supplements thereto and re- 
issues thereof and in accordance with packing specifi- 
cations in Agent W. S. Topping’s Freight Tariff No. 4, 
I.C.C. No. 4, supplements thereto and reissues thereof 
for account of motor carriers parties thereto; and for 
account of other motor carriers as published in Motor 
Carrier Safety Regulations-Explosives, ete., Volume 
6, Page 6211, and Volume 7, Page 2910 of the Federal 
Register. 

. Water carriers, parties to these classifications in ac- 
cordance with rules and regulations prescribed by the 
Secretary of Commerce as published in Agent W. S. 
Topping’s Water Carriers’ Tariff No. 6, L.C.C. No. 6, 
supplements thereto and reissues thereof. 


If description provided in Bureau of Explosive Tariff 
differs from description contained in Classification, Excep- 
tion or commodity tariff, Burean of Explosives description 
on shipping orders and bills of lading must be shown first 
and other description immediately thereafter in paren- 
thesis. 
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Excerpts From: 
FM 3-6 


Was DepartMeNt Frecp ManvaL 


ExpLoymMent axp CHARACTERISTICS OF AIR CHEMICAL 
Munitions 


War DepartTMeNt Ocroser 1946. 


Cuaprer 1 


INTRODUCTION 
Section 1. GENERAL 


1. Pcrrose. The purpose of this manual is to supply per- 
sonnel of the Chemical Corps and other interested arms and 
services with basic information concerning principles of 
employment, characteristics, logistics, and munition re- 


quirements for all air chemical munitions. 


3. Cxaracreristics or CuemicaL Acexts Usep By Army 
Arm Forces. Chemical substances used in war to produce 
screening and signaling smoke, incendiary action, or toxic 
or irritant effect on the body are called chemical agents. 
They are classified according to their tactical use, persist- 
ency, and physiological effects. (See table I.) (p. 1) 


CHARACTERISTICS CF CHEMICAL ASETS Use I Rin CE bis iwitdhio 


PEN en - ee pe em en 
. ’ ‘ 
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ohte umobe whieh tends to pa’ rele not espored bo O4. bg: | welt ond loter woidty| cremcol bomb 
Hors bursting mumtont In odd e* nates whan esposed to | wrereriy, Coviry ie 
tered by munition burt on couse buts ahah © oe sobhty a Aagnt o fat! 
ond slow to heal May tome! sone B of menten In hot ch 
motes, evenenn Mied 
with WP shevid te 
vored on end now vp 
Sold which when burning produces @ giaywh ohite smoke 
Vaghty less deste than WP or FS Smoke tends to ine on 
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oOnd Quentines ore releosed in enclosed ploces Fran im the 
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fers dense thor FS. Srcke wstonng to thyoot . on » 


ayah block sold comanng of UA. crop magresum, om 
nrg ogert, petroleum duttiotes, end gorcime Onc uit to} 
learnguah Burns Gercely 0nd retatesly dow Rote of burning 
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diary bombs ond in 
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pound incendiory 
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Excerpts from: Page 123 


TM 9-1904 


War Department TecunicaL Manuva. 
Ammunition Inspection GuIDE 


War DEPARTMENT 2 Marcu 1944 


DeriniTI0ns. 


A few basie definitions are essential if one is to attain 
complete understanding of the material which is to follow. 

Ammunition. Ammunition is defined as any or all mate- 
rials used to charge weapons of war, including pyrotechnics 
in all of its forms. 

There is one point in this definition that might not be 
clear. ‘‘Weapons of War’’ refers to not only guns, how- 
itzers, mortars, and the like, but to airplanes and soldiers 
as well. 

Comptete Rounp. A complete round of ammunition is 
made up of all the necessary components to a chain of events 
which will perform a desired function under the proper 
circumstances and at the proper time. For example, a com- 
plete round of a high-explosive shell would be made up of 
a projectile, an explosive filler, a fuze, a booster, a propel- 
ling charge, a cartridge case, and a primer. Here, all of 
these components are necessary to bring about the desired 
function of the shell and thus make up a complete round. 
(p. 7) 


Bomss For AIRCRAFT 


Tyres or Bomps anv FILiers. 


Demolition. This group is composed of the following: 


G.P. (general purpose)—Filled with Amatol, TNT, or com- 
position B. 

L.C. (light case bombs)—Filled with amatol 

S.A.P. (semiarmor-piercing)—Filled with amatol 
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AP. (armor-piercing)—Filled with explosive D 
D.B. (depth bomb)—Filled with torpex or TNT 


Fragmentation. Filled with TNT. 
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Chemical (Including Incendiary). Filled with HS, WP, 
or incendiary composition. 

Practice. 

Demolition. Filled with sand and black powder spotting 
charge. 

Fragmentation. Filled with black powder spotting charge 
or pyrotechnic composition. 

Drill and Gage. Inert or no filler. (p. 551) 


Packrixc axp SHIPPING. 


For the purpose of packing and shipping in general, 


bombs can be divided into three weights: under 100 pounds, 
100 pounds, and over 100 pounds. 

Bombs under 100 pounds in weight including fragmen- 
tation, chemical (incendiary) and practice fragmentation 
bombs are usually packed and shipped in clusters completely 
assembled, one cluster per metal-lined wooden box. The 
number of bombs in the cluster depends on the shape and 
size of the bombs and the size of cluster. 

GP bombs weighing 100 pounds are packed and shipped 
in metal crates with fin attached and nose and tail shipping 
plugs threaded into the bomb body so as to close the nose 
and tail openings. Chemical bombs weighing 100 pounds 
are packed unfuzed, without burster, in wooden boxes. 

Bombs weighing over 100 pounds such as GP, AP, SAP, 
LC, and depth bombs are packed in two parts. One part 
consists of the bomb body with shipping plugs to protect 
the nose and tail openings, if such are present. Shipping 
bands are channeled to fit over the suspension lugs around 
the circumference of the bomb. These bombs are pro- 
vided with slots to attach slings, hooks, or any other means 


931 


of handling. The shipping band protects the suspension 
lugs from damage and provides tracks for rolling the bomb 
on hard surfaces. Shipping bands are made of metal, or 
more recently, of layers of paper glued together. 

The second unit of the packing of bombs over 100 pounds 
is the fin assembly which is packed in a metal crate. Metal 
is used for all AN bombs because Navy regulations will 
not permit wood aboard ships. The nose and tail fuze as- 
sembly and arming 
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wire assembly will be shipped separately in bulk. 

Components of unassembled rounds are never assembled 
until ready for use and when assembled, fuzes are threaded 
in handtight, never with the use of tools. 


ARMING WIRE 


An arming wire is usually used with each complete round 
of bomb to provide a means whereby the fuzes are restrained 
from arming until such time as the bomb is released. At 
release, retention of the arming wire in the release mecha- 
nism of the plane arms the fuzes, while release of the arm- 
ing wire with the bomb permits it to be dropped safe in 
friendly territory if the necessity arises. (pp. 552-557) 


Fvzes. 


General. Current designs of cylindrical GP and demoli- 
tion bombs of the ‘*AN*’ and M-series are equipped with 
both nose and tail fuzes. Two fuzes are used, because it 
was found that 3 to 5 percent of fuzes fail to function and 
therefore 3 to 5 percent of the bombs would fall as duds. 
Two fuzes reduced the duds to 0.2 percent. Therefore, 
although two fuzes are not necessary for complete detona- 
tion of the bomb, the extra fuze is an insurance that the 
bomb will function if one fuze fails. 

The nose fuze is so designed that the primer, detonator, 
and booster are integral parts of the fuze. In the tail 
fuze, the primer detonator is a separable component, while 
the booster is assembled to the bomb at the time of manu- 
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facture in the form of an adapter booster. Most of the 
fuzes of earlier design were mechanical firing mechanisms 
containing no explosives. 

An arming wire threaded through an eyelet in the arm- 
ing pin, the vane strap, or the arming vane prevents initia- 
tion of the fuze action until such time as the arming wire is 
withdrawn. 

Fragmentation and chemical bombs (excluding incendi- 
ary) are equipped with a nose fuze only. Practice bombs 
are equipped with a nose or tail fuze depending on the 
bomb. 

SAP and AP bombs are designed for tail fuzes only, al- 
though SAP may also receive a nose fuze if so desired. 
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Chapter 7 


Iscenpiary Bomss 
GENERAL. 


Definition. Incendiaries are combustible materials which 
are burned with intent to cause destruction of buildings, 
crops, food, ammunition, or materials of military impor- 
tance. 

Incendiaries dependent on their construction and man- 
ner of use are classified as intensive or scatter. The in- 
tensive type remains as a unit until consumed, thus con- 
fining its heat to a restricted area. The scatter type dis- 
penses small fragments of its burning material usually by 
an explosive charge, thus starting simultaneously as many 
fires in as many different places as possible. Examples of 
the scatter type are the 100 pound gasoline rubber filled 
bomb and the 6-pound oil incendiary filled bomb. Some 
of the chemical bombs discussed in the preceding chapter 
are called a scatter type incendiary if the filler is of an 
incendiary nature. The M47 series of chemical bombs are 
an example. (p. 677) 


Excerpts from: 


TM 9-1980 
War DeparTMENT TECHNICAL MaxvaL 
Bomss For AIRCRAFT 


War DEPARTMENT NovemBer 1944 


Part THREE 


Secrion I. Istropuction 


14. Cuassirication. In common with other types of am- 
munition, bombs are classified according to filler as explo- 
sive, chemical and inert. Explosive bombs are classified 
according to use as armor-piercing (A.P.), semiarmor- 
piercing (S.A.P.), general purpose (G.P.), depth, fragmen- 
tation, and practice. Chemical bombs are classified accord- 
ing to type of filler as gas, smoke, and incendiary. Inert 


bombs are used for practice and drill. Each of these types 
is described in detail in the following sections. 


15. Ipentirication. a. General. Bombs are completely 
identified by the standard nomenclature and the ammuni- 
tion lot number which are stenciled on all packings and, 
where the size of the item permits, on the item itself. 


b. Standard nomenclature. Standard nomenclature is 
established in order that each item stored and issued by 
the Ordnance Department may be specifically identified by 
name. It consists of the name, type and weight of the 
item and the model designation. The standard nomen- 
clature lists for bombs and components are SNL’s, S-1, 
S-2, and S-3. The use of standard nomenclature is man- 
datory for all purposes of record, except as described in 
e below. 


c. Model. In order to distinguish between different de- 
signs of the same type, a model number is assigned at the 
time a design is adopted as standard. The model designa- 
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tion consists of the letter M followed by an arabic numeral. 
Modifications of the original design are indicated by the 
addition of the letter A and the 
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appropriate arabic numeral to the model designation. For 
example, M3SA2 designates the second modification of the 
item originally adopted as M38. Certain items have been 
standardized for use by both Army and Navy. This is 
indicated by prefixing the letters AN- to the model. Items 
of Navy designed are designated by Mark (Mk.) instead 
of model and modifications by Mod. (for example, AN- 
Mk. 24-Mod. 2). (pp. 27-28) 


17. Pacxixc ror SureMent. In general, bombs are shipped 
unfuzed with the fuze holes closed with metal closing plugs. 
These plugs will not be removed except for inspection and 
for assembly of the complete round. Large bombs are 
shipped with two paper or metal shipping bands to protect 


the suspension lugs. The fin assemblies of such bombs are 
shipped separately in metal crates. (See fig. 35.) Smaller 
bombs are shipped, finned, in metal crates. Small chemi- 
cal and fragmentation bombs are packed in wooden boxes. 
(p. 30) 


Sectios XJ. CuemicaL Bomss 


93. GexeraL. Chemical bombs are those which have, as 
their main charge, a chemical agent which produces a toxic 
or irritating physiological effect, a screening smoke, an 
incendiary action, or a combination of any or all of these. 
Chemical bombs are produced in two designs: bombs re- 
leased in clusters for area bombing, and bombs released 
individually for point bombing. Both types of bombs are 
described in this section. In some chemical bombs such as 
magnesium alloy incendiaries, the metal case serves as the 
main charge of the bomb; in others, the charge is contained 
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in the bomb body, and requires an explosive burster to open 
the body and distribute the charge. (p. 170) 


* * * * * 


95. Bomss RELEASED InprvipvaLLy. a. General. Bombs re- 
leased individually for bombing of point targets are 100- 
pound size and larger and, as a consequence, have better 
flight characteristics than cluster bombs. Such bombs are 
cylindrical with a rounded orogival nose. Small bombs 
are adapted for nose fuze only; larger bombs are adapted 
for both nose and tail fuzes. The fins may be attached 
to the bomb body (100-pound bombs) or issued separately. 
Each bomb contains a burster well, which is a tube open- 
ing into the fuze seat and extending the length of the bomb 
body. 
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b. Complete round—small bombs. The complete round of 
small chemical bombs consists of the following (fig. 106) : 


(1) Bomb body, including adapter, adapter sleeve, burster 
well, and chemical charge. 

(2) Fin assembly (included in body for 100-Ib bombs). 

(3) Burster and igniter. 

(4) Nose fuze. 

(5) Arming wire assembly. 


¢. Complete round—large bombs. The complete rounds for 
larger chemical bombs are described for the particular bomb 
in paragraphs 96 through 108, inclusive. 


d. Packing. One hundred pound chemical bombs with fin 
attached are packed in a wooden box. Larger bombs, with- 
out fin assembly, are shipped with lug protectors or shipping 
bands. Fin assembly, arming wire, fuzes, and bursters are 
each packed separately. 

ec. Assembly. To assemble the complete round of the 100- 
and 115-pound bombs, the following procedure may be used: 
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(1) Remove bomb from packing and inspect to be sure 
there are no leaks or other evidence of unserviceability. 

(2) If fin is shipped separately, assemble to the bomb by 
removing fin lock nut, placing assembly over tail of bomb 
with one fin in line with suspension lugs, replacing fin lock 
nut, and tightening with wrench. 

(3) Remove fuze hole plug and adapter sleeve. Inspect 
fuze seat and burster well to be sure that threads are not 
damaged and that there is no foreign material present. 

(4) Insert burster and press it in until the shoulder on 
the top of the burster seats against the shoulder of the 
adapter. Do not use force. If the burster will not enter 
or seat freely, turn the bomb in for disposal. 

(5) Replace the adapter sleeve, seating it firmly against 
the burster. 

(6) Assemble nose fuze as described in part two under 
the particular fuze. 

(7) If the bomb is not dropped, reverse the above steps 
and return each component to its original condition and 
packing. (p. 172) 


* * * * * 


98. Bome, Cuesicar, 100-1n., M47A2 (Metau Parts). a. 
Data. Bos, chemical, 100-lb., M47A2 (metal parts) is the 
designation of the bomb case before it is loaded with gas, 
smoke, or incendiary filler. (See pars. 99-101.) It is a 
round-nose, cylindrical type with fins attached. (See figs. 
110-111.) The bomb is 48.92 inches maximum length and 
8.125 inches diameter. The body is constructed 
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of sheet steel and is coated on the inside with oil; unloaded, 
it weighs 26 pounds. 

b. Other models. Boss, chemical 100-lb., M47A1, differs 
only from the M47A2 in that the interior is coated with acid- 
proof black paint. 


99. Boms, Gas, Persistent, H. 100-LB., M47A2. a. Data. 
Boss, gas, persistent, H, 100-Ib., M47A2, is loaded with a 
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68.5-pound charge of mustard gas. The complete round 
weighs 98 pounds. (See fig. 111.) 


b. Fuzes, and burster authorized. Burster, M4, is author- 
ized for use in this bomb with H filling. As originally de- 
signed, this bomb is adapted for Fuze, bomb, M108 (nose). 
However, if Fuze, bomb, AN-M126 or AN-M126A1 is 
available, it is preferred to the M108 and may be used by 
omitting the fuze seat after assembling the burster. ( See 
par. 95.) 


c. Other models. Boms, gas, persistent, H, 100-Ib., M47A1, 
differs from the M47A2 only in that the interior is coated 
with acidproof black paint instead of oil. The M47 is not 
used for H filling. 


100. Boms, Smoke, PxospHorvs, WP, 100-LB., M47A2. a. 
Data. Bos, smoke, phosporus, WP, 100-Ib., M47A2, is loaded 
with a 100-pound charge of phosphorus. The complete 
round weighs 127 pounds. 


b. Fuzes and burster authorized. Burster, M4, is author- 


ized for high-altitude bombing; Burster, M18 is author- 
ized for low-altitude bombing. Bursrer, M7, may be sub- 
stituted for either. As originally designed, this bomb is 
adapted for Fuzz, bomb, M10S (nose). However, if Fuze, 
bomb, AN-M126 or AN-M126A1 is available, it is preferred 
to the M10S and may be used by omitting the fuze seat 
after assembling the burster. (See par. 95.) 


c. Other models. Boms, smoke, phosphorus, WP, 100-Ib., 
M47A1, differs in that it carries a charge of 100 pounds 
of phosphorus and weighs 127 pounds. 


101. Bomn, Ixcenpiary, 100-LB., AN-M47A2. a. Data. Boma, 
incendiary, 100-Ib., AN-M47A2, is loaded with a 40-pound 
charge of gelled gasoline IM or NP. The complete round 
weighs 69 pounds. 


b. Fuzes and bursters authorized. Burster AN-M13 and 
Igniter, AN-M9 are authorized for use in this bomb with 
incendiary filled. As originally designed this bomb is 
adapted for Fuze, bomb, M108 (nose.) However, if Fuze, 
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bomb, AN-M126 or AN-M126A1, is available, it is preferred 
to the M10S and may be used by omitting the fuze seat after 
assembling the burster. (See par. 95.) 
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c. Other models. Bos, incendiary, 100-Ib., M47A1, differs 
only in that the interior coating is acidproof paint instead 
of oil. 

102. Boos, Gas, Persistent, H, 115-lb., M70. a. Data. 
Boos, gas, persistent, H, 115-Ib., M70 is a round-nose, cylin- 
Grical type. (See fig. 112.) The complete round is 48.7 
inches over-all length and 8.1 inches in diameter. It weighs 
116.1 pounds and carries a charge of 57.1 pounds of mustard 
gas. The bomb body is 40.4 inches long and weighs 107 
pounds. It is shipped unfuzed, without fin or burster, with 
wooden lug protectors. Fin assembly, fuze, and burster 
are each shipped separately. The arming wire is packed 
with the fin. 


b. Fuzes and burster authorized. Fuzz, bomb, AN-M110A1 
and Burstrer, M10, are authorized for use in this bomb. 
Fuze, bomb, M110 reworked, may be substituted if required. 
c. Other models. This bomb may also be filled with Lewis- 
ite. 


103. Boms, Ixcexpiary, 500-lb., AN-M76. a. Data. Boms, 
incendiary, 500-Ib., AN-M76, consists of the body for the 
500-Ib., G.P. bomb modified for field assembly of burster 
and igniter, and loaded with a gasoline gel-magnesium mix- 
ture. As released the bomb weighs 475 pounds, including 
180-pounds of incendiary mixture. 

b. Components. The complete round consists of the follow- 
ing separately issued items: 


(1) Bomb, incendiary, 500-lb., AN-M76, unfuzed, with- 
out fuze seat liner, adapter-booster holder, igniter, burster, 
or fin assembly, in shipping bands, with nose and tail plugs 
and fin lock nut protector. 

(2) Nose and tail fuze (See e, below.) 

(3) Fuze seat liner, packed separately in bulk. 
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(4) Adapter-booster holder, with adapter-booster, M115 
or M115A1, packed separately, 12 per box. 

(5) Igniter, AN-M5, packed separately, 5 per box. 

(6) Burster, AN-M14, packed separately, 40 per box. 

(7) Fin assembly for 500-lb. bombs, G.P., AN-M64 and 
AN-M64A1, incendiary AN-M76 and chemical AN-M78, 
packed separately, 1 per crate. 

(8) Wire, arming, assembly, Pc. Mk. 82-3—234HB, 
packed 5 per can, 20 cans per box. 
ce. Authorized fuzes. The following fuzes may be used with 
this bomb: Fuze, bomb, AN-M103 (nose) set for instantane- 
ous action, and Fuze, bomb, AN-M101A2, with primer 
detonator, M14, non-delay. Fuze, bomb, M103, partially 
armed if necessary, may be substituted for the AN-M103 
and Fuze, bomb, AN-M101A1 may be substituted for the 
AN-M101A2. When air burst is desired, Fuze, bomb, me- 
chanical time, M127, with adapter-booster M117 may be 
used. Fuze, bomb, M124 (tail) or M133 (tail) may be used 
when required. 
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d. Assembly. The procedure for assembling the complete 
round is: 


(1) Remove nose and tail plugs and examine the burster 
well to insure that it is clear and free of foreign material. 
The nose fuze seat liner is shipped separately to facilitate 
this inspection. 

(2) Insert fuze seat liner in the nose of the bomb and 
seat it firmly. 

(3) Inspect igniter for leaks. Be sure that the igniter 
is straight, that there are no cracks or holes in the case, 
and that the central well is unobstructed. 

(4) Insert a burster into the well of the igniter and in- 
sert both through the opening in the base of the bomb. 
Push them forward until they seat snugly. 

(5) Inspect an adapter-booster-holder assembly and 
screw it into the base of the bomb. Tighten with wrench 
supplied. 
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(6) Remove fin lock nut and protector. Place fin as- 
sembly over the tail of the bomb so that one fin lines up 
with the suspension lugs. Replace fin lock nut and tighten. 

(7) Assemble nose and tail fuzes as described in sections 
V and VII. 

(8) If the bomb is not used, it will be disassembled and 
the components restored to their original condition and 
packings. 


e. Issue. Bows, incendiary, 500 Ib., AN-M76 without com- 
ponents and igniter, AN-M5, are stored and issued by CWS. 
Fuzes, fins, burster, adapter-boosters, and fuze seat liners 
are stored and issued by Ordnance. 


Note. The bomb is adapted for the AN-M103 nose fuze and 
the M127 time fuze is designed for a smaller fuze seat. 
Consequently, when air burst is desired, an adapter-booster, 
M117 is screwed into the fuze seat of the bomb and the time 
fuze is assembled in the fuze seat of the adapter. (pp. 
178-181.) 
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* * * 


construction and targets generally difficult to ignite; (2) 
the scatter type, where the incendiary materials are scat- 
tered in a number of small burning masses over a relatively 
large area, in order to initiate fires at a number of points 
simultaneously in large targets of inflammable or easily 
ignited materials. Another convenient tactical classifica- 
tion of incendiaries is by the using arm, thus: 


Using Arm Munition 


Small-arms incendiary bullets 
Incendiary grenades and other 
hand devices 


Chemical-mortar incendiary 
projectiles 
Chemical troops ....< Livens projector incendiary 


drums 
Flame projectors 


Artillery Incendiary shell 
Air Force Incendiary aircraft bombs 


Technically, we distinguish four classes of incendaries, as 
follows: 


1. Spontaneously inflammable materials. 


a. Solids, such as phosphorus and sodium. 
b. Liquids, such as phosphorus dissolved in carbon 
bisulfide and zinc ethl. 


2. Metallic oxides, such as thermite. 

3. Oxidizing combustible mixtures, such as barium per- 
oxide and magnesium powder, or barium nitrate, magne- 
sium, and linseed oil. 

4. Flammable materials, used as such, e.g., resins, pitch, 
celluloid, ‘‘solid oil,’’ and flammable liquids and oil. (p. 248.) 


* * * & * 


Page 146 


3. Contain practically no material which is not extremely 
inflammable or which would not aid in the combustion. 
4. Present no great problems of manufacture, cost, trans- 
portation, or use. 
Solid Oil 


As a result of an extensive investigation of materials 
which would meet the foregoing requirements, it was found 
that the oils possessed the most desirable incendiary prop- 
erties and their only drawback was their liquid state. To 
correct this defect, experiments were made to solidify satis- 
factory oil mixtures by the use of colloidal substances, and 
after considerable investigation a process was developed 
whereby a permanent solidified oil mixture, meeting all 
requirements, could be prepared simply and cheaply. This 
solidified mixture—called solid oil—contained a small per- 
centage of liquid, having a relatively low fire point and a 
large percentage of a liquid having a moderately high fire 
point. Such a mixture burns readily, owing to the liquid 
of low fire point, and the burning of this liquid generates 
the necessary heat to melt and ignite the material of higher 
fire point which spreads over a large area, penetrates con- 
tacting material, and actually renders it inflammable. Best 
results were obtained from distillate fuel oils with a range 
of fire points from 170° to 225° C. 

The raw materials entering into the manufacture of solid 
oil were readily obtainable and its preparation and filling 
into 50 drops bombs presented no difficulties. 

Solid oil is also suitable for use in other large incendiary 
devices, such as Livens projector drums, artillery shell, 
and trench-mortar bombs. (pp. 259-260) 


943 
CuHarrer XVIII 


CuemicaL TECHNIQUE AND Tactics or Am Corps 
TECHNIQUE 


Woritp War DeveLopmest 
(p. 515) 


Incendiary bombs were of two types, the intensive and 
scatter types. The intensive type was designed to pene- 
trate 
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and set fire to buildings or heavy construction and to bring 
the incendiary agent in direct contact with materials to be 
damaged, while the scatter type was designed to set fire to 
readily combustible materials such as grain fields, woods, 
and easily ignited light wooden structures. 

Figure 102 shows an American 100-Ib. intensive type of 


incendiary drop bomb, filled with thermite and solid oil 
as the principal incendiary materials. The bomb had an 
impact ignition mechanism held in its nose or tail, or both, 
and consisted of two main parts—the steel nose and the 
sheet-zince body with the sheet-iron vanes attached. The 
thermite, bound with sodium silicate as described in Chap. 
XII, was either baked in sheet-iron cans which were then 
placed in the nose of the bomb or it was baked directly 
in the nose. The solid oil was run into the zine body while 
warm and fluid and allowed to harden. To protect the 
thermite from the oil a zine plate was soldered over it. The 
body or rear casing was strengthened and the central tube 
held firmly in place by the steel cup, as shown in Fig. 102. 
Ignition was effected either by a black-powder flash or by 
a bullet from the service cartridge. The arrangement of 
the ignition mixture, which was slightly compressed to 
prevent segregation, is shown in Fig. 102. When the bomb 
functioned on landing, the thermite, being first ignited, 
served to burn through the casing, and the immense amount 
of heat liberated quickly melted, volatilized to a certain 
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extent, and ignited the oil which began burning with a 
tremendous burst of flame. The zine casing was readily 
destroyed and the solid oil continued to melt and spread 
the conflagration. The expressed opinion of those who 
have witnessed these bombs in action was that the incendi- 
ary materials were highly efficient, and that any further 
developments should be directed toward the mechanical 
improvement of the bomb. 

Intensive-type drop bombs are effective wherever it is 
possible to score a direct hit on a combustible target. 

Figure 103 shows an American 40-Ib. scatter type incen- 
diary drop bomb. This bomb was identical with the inten- 
sive type as far as outside dimensions were concerned. It 
contained units consisting of waste tied into balls and sat- 
urated with flammable liquid, such as a mixture of crude 
turpentine and carbon disulfide. Later units were used 
consisting of a core of solid oil held in a celluloid container, 
or an oxidizing-agent-combustible mixture, about which 
was wrapped waste impregnated with ammonium nitrate 
and coated over with a mixture of trinitrotoluene and naph- 
thalene. The units were usually about 3 in. in diameter. 
When the bomb landed, ignition and ejection of the units 
were affected by an explosion of black powder in the nose. 


A simultaneous explosion of a 
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smaller amount of powder in the rear disrupted the bomb 
casing and assisted materially in the scattering of the units. 
While this type of bomb was developed, it was not used 
because the small-unit bomb or darts were considered more 
effective. A bomb similar to the one just described, in that 
balls of waste saturated with a flammable liquid were ig- 
nited and scattered, was developed by the Italians. (pp. 
515-517) 
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Posrwark DEVELOPMENT 
(p. 518) 


° - e * e 


In Fig. 107 is shown a typical chemical bomb of stream- 
line design, consisting of a body, filling, booster, fin as- 
sembly, and fuse. The body weighs about 19 Ib. and is drawn 
from seamless steel tubing. It carries a little less than 10 Ib. 
of chemical filling. It will be noted that the ratio of weight 
of filling to weight of body does not show the same efficiency 
as the shell of the Livens projector. This is due to the 
limitations in design imposed by the demand for a bomb 
having true flight. The bomb does not require special fill- 
ing holes, but is filled through the fuse opening at the nose 
of the bomb and is closed after filling by screwing in an 
outer booster casing or well tube which runs the whole 
length of the bomb. A pipe-threaded joint insures the seal. 
Booster and fuse are shipped separate from the bomb and 
are assembled just before use. (p. 522) 
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f. Fuze, bomb (nose), AN-M103. Complete description 
of this fuze may be found in TM 9-1980. This fuze weighs 4 
pounds. 

g. Fuze, bomb (tail), AN-M10142. (TM 9-1980). This 
fuze weighs 3 pounds. 

h. Fin assembly. This box-type fin assembly weighs 12% 
pounds. 

i. Wire, arming, assembly. M76 bombs use a double arm- 
ing wire assembly, following ordnance specifications on 
piece-mark 82-3-234YA. (Fig. 1) 


3. AssEMBLY oF CompLeTE Rounp. a. The bomb is 
shipped unfuzed and unfinned. It has a nose closing plug 
and, over the tail end, a base plate. The base plate is held by 
four cap screws. (Bombs marked T231 do not have the 
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base plate assembly, but are closed with a combination 
holder and cap plug.) 


b. All cavities and mating parts should be inspected, and 
threads cleaned, before assembly of the bomb. 


(1) Remove the two shipping bands from around the 
bomb. Two models of shipping bands are used: all steel 
bands (Fig. 7), which are in two parts, bolt-hinged at one 
end and locked by a pin with cotter key at the other; pressed 
cardboard bands, having steel joints and locked as the 
above. The bands fit over the two suspension lugs. 

(2) Remove base plate (by taking out the four cap 
screws) (Fig. 2) and insert the igniter M5 in the burster 
well, making certain that pipe plugs are to rear. (Fig. 3) 

(3) Insert M14 burster in igniter. (Fig. 4) 

(4) Screw the holder, containing the adapter-booster, 
firmly into place in tail fuze cavity. (Fig. 5) Remove fin 
lock nut from this assembly. 

(5) Slip fin assembly over rear of bomb and aline fins 
so that one corner of tail is in line with the two suspension 
lugs. Screw on and tighten fin lock nut. (Fig. 6) 

c. After installation of bomb in bomb station: 

(1) Install the tail fuze AN-M101A2. (Detailed descrip- 
tion of installation is covered in TM 9-1980.) Make sure 
the fuze has the nondelay primer-detonator. 

(2) Remove nose plug and make sure fuze seat liner 
is fully seated before installing nose fuze AN-M103. Set 
fuze for instantaneous action. (TM 9-1980) 

(3) Arming wire is installed in usual manner. (Fig. 
1) Clips are used on both wires. (TM 9-1980) 

4. Disassemuty. If the bomb is not dropped, and is to 
be returned to storage, it will be disassembled in the re- 
verse order to its assembly. (TM 9-1980) It is important 
that the nose plug and base plate be replaced, first applying 
a light coat of shell grease to the threads. 
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: SUGGESTED REPORT FORM--SURVEILLANCE DATA FOR 100- 
POUND INCENDIARY BOMBS, M47 TYPE—Continued 


i. Packing and marking characteristice:. aa 
———————————————————————————— SS 


19. Packing box condition * 


« 20. Defects of marking on pecking box 
(Note any faults or omissions) 


——oO = 
D. Preliminary visual examination of bombs: 
—<—<=== = 


21. No. of bombs showing leat:arc and | 
which do not stop ing wheo 
burster well is tightened ? * 

22. No. of bombs showing leakage but 
which stop leaking when burstcr well 

‘ is tightened 

23. No. of bombs with more than 20 per- 

oent of external surface rusty.® 


No. of bombs with interior surface of | 
burster well too rusty to permit inser- 
tion of AN-M12 burster.* ¥ 


No. of bombs indistinct] or improper- 
ly marked. (Also note in ee ' 
mnjor faults or omissions.)* | 


E. Prooftesting results. 
26. No. of bombs that slosh when 
rocked," 


; LOCKED, See 
27. Lot No. of AN-M12 burster used. 


28. Lot No. of fuze used: 
oe, AN-M108," 


6, M108.° 
e. AN-M126A1.9 
@. AN-M126," 


20. Average No. of fires 
a. After 5 minutes 


‘ b. After 8 minutes 
30. Enumerate cause of failure, if asccr- 
tainable * 


priate symbols: D-damaged from shipping or rough henditag- 
5 eapsclaly’ a3 lo palling: S=satisisctory. 
1 Bhoul ; theen under “Remarks” at eed of form or ea sapple- 
mentary pase, parting 
8 Inspect al! bombs lo lot for this charac! Record in individual weights of aD eters 
(without burster, fuze, and wire). ‘The normal for the M47A1 and AN-M4¢7A2 locradiary Bombe ts 
68.4 pounds, plus cr minus ft (pound). Normal weight for the M4? inceadiary bomd te 86 pounds. Leakage 
ahould pot croved 3 jwrewat. 
© Limé,—~Not more than (wo of tottial and reteat samples combined. 
| @ Raaunive frst 6 inches of Inside Durster well surince for preasoce and extent 
| © Determined right efter for 24 hours at 15°° F. plus or miaus s° F, 
io oth. wee after the nuisber the apprusinete maximus tecaperature of surrounding alr Gariag 


‘4 Bours. 
® Guitably modify fuze for use in static firing. 


® Limté—Not leas thin 50 nor more than 123, 
¢ Lime- Not legs than 39 nor more than 73. 
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. SERVICEABILITY QUALIFICATIONS. The lot is declared 
erviceable, if answer to item number 31 of suggested report form is 


b. PRELIMINARY VISUAL EXAMINATION. a. One hundred 
cent inspection of a bomb lot is required only in looking for and in 

ng the presence and weights of leakers. (See items 21 and 

of suggested report form.) Segregate all leakers in each lot and 
port their numbers and individual weights to higher echelon even 
hough lot as s -whole is regarded as serviceable in accordance with 


aie? 'If the number of sample bombs reported, as the result of initial 
praminetion, for any of items 23, 24, or 25 of suggested report form 
is one or two, six retest samples should be examined, except from lots 
pi 25 to 100. 


‘ = Ne FIRING INSTRUCTIONS. a. Prelimanary temperature 
0 ing. (1) Store sample bombs for 24 hours at 150° F. plus 

minus oF. if possible, prior to testing. In absence of such 
a facilities, store sample bombs for not less than 48 hours at 


@ Shake or rock vigorously each sample bomb on completion of 


ge period. 
@) Record any evidence of sloshing in item 26 of suggested report 


6.' Preparation for statie firing test. Each sample bomb may be 
pssembled with s burster AN-M12 and either a nose fuze AN-M108 
br M108, or a nose fuze AN-M126A1 or AN-M126, suitably modified 
for static firing with a No. 4 electric blasting cap. Use AN-BALI6Al 
pyr AN-M126 nose fuze only in event that an AN-M108 or M108 fuze 
with® or without its adapter sleeve) is not available. 

Note.— According to TB CW 10 (footnote, page 1) this.adapter sleeve is not 
eluded in recent shipments of bombs, because nose fuze M126Al or M126 is 

ormally part of standard complete bomb assembly and does not require an 
dapter sleeve. 

c.' Test. (1) Place fully prepared sample bomb on s concrete slab 
br its equivalent, nose down, at an angle of 45°, and support it in this 
bosition by means of a box or other suitable means. 

(2) Fire the bomb with a blasting machine stationed not less than 
200 yards away. 

(3) Count and record the number of fires burning 5 minutes and 
B minutes after bursting of each bomb. Avoid making test on a 

iny day or on a wet surface. 
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AssocIaATION OF AMERICAN RaILROADS 
Traffic Department 
Transportation Building 
Washington, D. C. 
F. CLEvELAND 
Vice President 


R. N. Nase 
W. J. Kewty 
Assistants 
December 7, 1942 


3-3060-4 
A.A.R. Section 22 Quotation No. 14-A 
(Cancels A.A.R. Section 22 Quotation No. 14) 


Ammunition, Explosives, Ordnance, ete. 
Chief of Transportation, 
War Department, 
Washington, D. C. 
Attention: Col. W. J. Williamson 


Bureau of Supplies and Accounts, 
Navy Department, 
Washington, D. C. 
Attention: W. B. Young, Rear Admiral 


GENTLEMEN : 


For and on behalf of the carriers by railroad parties to 
Consolidated Freight Classification No. 15, I am authorized 
to and do hereby quote and offer to the United States Gov- 
ernment, pursuant to Section 22 of the Interstate Com- 
merce Act, the transportation services hereinafter de- 
scribed, for the charges and under the terms and condi- 
tions herein stated: s 
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Item No. 1. Traffic Covered 


The Traffic covered by and subject to this quotation is 
the commodities listed in Item No. 2 when originating at and 
consigned to points in continental United States, and mov- 
ing all-rail, in carloads, under Government bills of lading. 


Item No. 2 List of Commodities 


Ammunition, explosives, incendiary or gas, smoke or tear 
producing, viz: 


Ammunition, fixed or semi-fixed, for cannon; 
Bangalore Torpedoes; 

Bombs, Mines or Depth Charges; 

Boosters, Bursters, Detonating Fuzes or Detonators ; 
Cartridge Cases, Cannon, empty primed; 

Fuzes, combination, percussion, tracer, time or mine; 
Grenades, hand or rifle; 

Percussion Caps; 

Primers; 


Projectiles; 
War Heads. 
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Gases, poison. 

Grenades, hand or rifle, practice. 

Torpedoes, aircraft or submarine, without explosive, 
self-propelling. 


Explosives, viz: 


Caps, blasting or electric blasting; 

High Explosives, noibn herein; 

Low Explosives, including black powder; 
Nitro-cellulose, dry; 

Nitro-starch, dry; 

Picrie Acid; 

Safety Squibs; 

Smokeless Powder; 

Tri-Nitrotoluol ; 

Wet Fulminate of Mercury. 
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Military Pryotechnics or fireworks. 


Item No. 3 Rates to be Applied 


Subject to compliance with all the terms and conditions 
of this quotation, on each shipment of the kind referred 
to in Item No. 2, the railroads will apply rates as follows: 


(a) Within and between Eastern, Southern, Southwest- 
ern and Western Trunk Line Territories and the northern 
section of Minnesota and the Dakotas, 65 per cent of first 
class, minimum weight 50,000 pounds; 

(b) From Trans-Continental lettered groups of origin 
<M”? to ‘A’, inclusive, to points in Pacific Coast Territory 
named in Trans-Continental Class Rate Tariffs Nos. 38 and 
39 series, 65 per cent of first class, minimum weight 50,000 
pounds ; 

(c) From Pacific Coast origins to lettered destination 
Groups ‘‘1’’, ‘‘J’’ and east thereof, as shown in Trans-Con- 
tinental Eastbound Class Rate Tariffs Nos. 38 and 39 series, 
and Territorial Directories governing same, Nos. 40 and 
41 series, 65 per cent of first class, minimum weight 50,- 
000 pounds. 


Item No. 4. Routing and Circuity Limitations 


The rates to be applied, as provided herein, are subject 
to all routing, cireuity and other restrictions applicable 
in connection with the published class, column or commod- 
ity rates from point of origin to destination applicable over 
the route of movement. 


Item No. 5. Land-Grant Deductions 


No rate or charge applicable on any shipment moving 
under this quotation shall be subject to any land-grant 
deduction. 


Item No. 6. Charges and Allowances 


Shipments made under this quotation are subject to all 
charges and all allowances for or in respect of diversion, 
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reconsignment, arbitraries, demurrage, inspection, switch- 
ing, and to all other privileges, charges and 
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rules which in any way increase or decrease the amount to 
be paid on any shipment or which increase or decrease the 
value of the service, without, in any case, land-grant de- 
duction. 


Item No. 7 Payment of Charges 


All charges, including diversion, reconsignment, and/or 
switching charges, if any, will be paid by the Government 
promptly upon presentation of bills therefor. 


Item No. 8. Termination of Quotation 


This quotation may be cancelled by written notice of 
not less than sixty (60) days mailed by either party to 
the other except as to shipments made from original point 
of shipment before the effective date of such notice and 
except as to any accrued rights and liabilities of either 
party hereunder. 


Item No. 9. Acceptance of Quotation 


This quotation when accepted by the United States Gov- 
ernment by making any shipment under the terms hereof 
or otherwise, will constitute an agreement between the 
parties hereto as to the transportation services herein 
described. 

Yours very truly, 
A. F. Cievevanp. 


* * 
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Trans-CoNTINENTAL FREIGHT BuREAU 
Union Station 
Chicago 
July 8, 1943. 
Chief of Transportation, 
War Department, 
Washington, D. C. 


(Attention—Col. W. J. Williamson.) 


Bureau of Supplies and Accounts, 
Navy Department, 
Washington, D. C. 


(Attention—W. B. Young, Rear Admiral). 


GENTLEMEN : 


T.C.F.B. Section 22 Qvotation No. 13-A. 
Ammunition Expiostves, Orpnance, Etc. 


For and on behalf of the carriers by railroad parties to 
Consolidated Freight Classification No. 15, I am author- 
ized to and do hereby quote and offer to the United States 
Government, pursuant to Section 22 of the Interstate Com- 
merce Act, the transportation services hereinafter de- 
scribed, for the charges and under the terms of conditions 
herein stated: 


Item No. 1 Traffic Covered 


The traffic covered by and subject to this quotation is 
the commodities listed in Item No. 2 when originating at 
and consigned to points within Mountain Pacific and Pacific 
Coast territory other than covered by Mr. A. F. Cleve- 
land’s Section 22 Quotation No. 14-A of December 7, 1942 
and amendments thereto. 
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Item No. 2 List of Commodities 


Ammunition, explosive, incendiary or gas, smoke or tear 
producing, viz.: 
Ammunition, fixed or semi-fixed, for cannon; 
Bangalore Torpedoes; 
Bombs, Mines or Depth Charges; 
Boosters, Bursters, Detonating Fuzes or Detonators; 
Cartridge Cases, Cannon, empty primed; 
Fuzes, combination, percussion, tracer, time or mine; 
Grenades, hand or rifle; 
Percussion Caps; 
Primers; 
Projectiles ; 
War Heads. 


Item No. 2. (concluded) 


Gases, poison. 

Grenades, hand or rifle, practice. 

Torpedoes, aircraft or submarine, without explosives, 
self-propelling. 


Explosives, viz.: 


Caps, blasting or electric blasting; 

High Explosives, noibn herein; 

Low Explosives, including black powder ; 
Nitro-cellulose, dry; 

Nitro-starch, dry; 

Picrie Acid; 

Safety Squibs; 

Smokeless Powder; 

Tri-Nitrotoluol ; 

Wet Fulminate of Mercury. 


Military Pyrotechnics or fireworks. 


Item No. 3. Rates to be Applied 


Subject to compliance with all the terms and conditions 
of this quotation on each carload shipment of the kind 
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referred to in Item No. 2, the railroads will apply rates as 
shown in Exhibit ‘‘A’’ attached hereto, subject to minimum 
weight of 50,000 pounds. 


Item No. 4. Routing and Circuity Limitations 


The rates as provided herein apply to short-line mileage 
via routes authorized in current class rate tariffs and sub- 
ject to all circuity and other restrictions applicable to such 
class rate tariffs. 


Item No. 5. Land-Grant Deductions 


No rate or charge applicable on any shipment moving 
under this quotation shall be subject to any land-grant 
deduction. 


Item No. 6. Charges and Allowances 


Shipments made under this quotation are subject to all 
charges and all allowances for or in respect of diversion, 
reconsignment, arbitraries, demurrage, inspection, switch- 
ing, and to all other privileges, charges and rules which in 
any way increase or decrease the amount to be paid on 
any shipment or which increase or decrease the value of the 
service, without, in any case, any land-grant deduction. 


Item No. 7. Payment of Charges 


All charges, including diversion, reconsignment, and/or 
switching charges, if any, will be paid by the Government 
promptly upon presentation of bills therefor. 
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Item No. 8. Termination of Quotation 


This quotation may be cancelled by written notice of not 
less than sixty (60) days mailed by either party to the 
other except as to shipments made from original point of 
shipment before the effective date of such notice and except 
as to any accrued rights and liabilities of either party here- 
under, 
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Item No. 9. Acceptance of Quotation 


This quotation when accepted by the United States Gov- 
ernment by making any shipment under the terms hereof 
or otherwise, will constitute an agreement between the 
parties hereto as to the transportation services herein 
described. 


Encl Yours very truly, 

JGS/R J. G. Srvsss, 
Chairman. 
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Rates in Cents per 100 Lbs. 
For Hauls Involving 
Distance Either One or More Carriers 


520 miles and over 
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Rates in Cents Per 100 Lbs. 
For Hauls Involving 
Distance Either One or More Carriers 
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2,606,107 


UNITED STATES PATENT OFFICE 


2,606,107 
INCENDIARY GELS 
Louis F. Fieser, Belmont, Mass., assignor to the 
United States of America 


Secretary of War 


as represented by the 


Application November 1, 1943, Serial No. 508,632 
15 Claims. (CL 44—7) 


1 
The invention described herein may be manu- 
factured and used by or for the Government for 
governmental purposes without the payment to 
me of any royalty thereon. 
This invention relates generally to gelled fuels 
and improved gelling agents or thickeners there- 


for. More particularly, the invention is con- 


cerned with the production of new and improved 
gelled hydrocarbon fuels and gelling agents 
therefor, for use in incendiary munitions of both 


, io any munition which uti- 
izes 2 combustible liquid or low-melting solfd or 
fuel. 


greatest damage. 
of polyvalent metals, 


soaps which may be used 

this purpose are of two main types. One 
type comprises the group of the aluminum soaps 
of saturated fatty acids (usually but not neces- 
sarily of vegetable origin) as exemplified by the 
aluminum laurates, palmitates, stearates and 


2 
disadvantage that gelation of the fuel is not eas- 
ily accomplished without either a heat treatment 
of the mixture or a special processing of the soap. 


by 

product which will solvate at ordinary tempera- 
ture, the process is costly and the yield is poor. 
Another method of processing a maphthenate to 
secure low-temperature gelation is by precipita- 
tion as the solid hydroxyaluminum soap. How- 
ever, the melting point of the resulting product 
is so low that it may be difficult to avoid ag~- 
glomeration of the material. As regards alumi- 
num oleates, no prior methods appear to be 
available for effecting gelation in a simple man- 
ner without heating. Furthermore, the alumi- 
num naphthenate and oleate soaps tend to be 
rather weak, and an excessive amount of soap 
is required to produce a gel of desired viscosity. 

It is evident from the foregoing that alumi- 


thickening agents for the production of incen- 
diary gels. 
Accordingly, the primary object of this inven- 
on, 


existing requirements. 
A more particular object of this invention is 
the provision of a mew and improved incendiary 
fuel in the form of a cohesive, elastic, highly- 
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to a gelled fuel of the character described above, by a 
process which does not require special chemical, thermal or 
or mechanical treatment or equipment. 


Still another object of the invention is the provision 
of a low-temperature gelling or thickening agent, and a 
process of utilizing the same, which permits the filling of 
incendiary munitions with gelled fuels under adverse field 
conditions such as are likely to be encountered in the 
theatre of operations. 
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The Chemist’s Military Horizon 
Honorable Robert P. Patterson, Secretary of War 


I join heartily General Waitt in his tribute to the civilian 
scientists who contributed so much to victory and concur 
with him that the safety of our country depends on thorough 
awareness by the chemist and the chemical industry that 
national security will be dependent in large part on their 
contribution. 

I have not the slightest doubt that in the future the sci- 
entists will be fully as potent a factor as the traditional 
fighting forces in capacity for warfare. The national secur- 
ity will be largely in their keeping. If we succeed in banish- 
ing war, success will be due to the consciousness of all 
nations that the weapons that science can devise would re- 
sult in mass destruction affecting all concerned, on a scale 
infinitely greater than any in our experience to date. 

In World War I, victory was gained by slugging it out 
and wearing the Germans down beyond the limit of their 
endurance. It was an industrial as well as a military 
struggle. Science did not take a decisive part. 

In World War II, victory came from the balanced team- 
work of ground, sea, and air forces. That was a new 
feature in war. Fully as new and fully as important was 
the fact that the tremendous striking power of the team 
was provided by the new weapons and equipment con- 
tributed by organized science. It is not an overstatement 
to say that the outcome of World War IT depended on 
whether the Allies could mobilize science more effectively 
than the Axis. It turned out that we could. 


All through the war, I put in my two cents worth in favor 
of the strategy of defeating the Germans first. There were 
several valid reasons for the soundness of that sequence 
in fighting. One was to take advantage of the concentration 
of forces; Russia was fighting Germany, but not Japan. 
Another was the shorter distance to Germany; the shorter 
distance meant shorter time in getting into action. But 
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the reason that seemed to me as compelling as any was 
the danger of the German scientists, the risk that they would 
come up with new weapons of devastating destructiveness. 
There was no time to lose in eliminating German science 
from the war. There was no comparable peril from Jap- 
anese science. 

Our mobilization of technology made its weight felt, 
notably in the last two years of the war. The range of 
planes doubled. So did the bomb-load. Radar came into 
its own, in a great variety of uses on land, sea, and air. The 
proximity fuse showed what it could do. Finally we had 
the atomic bomb, and that was the last word. In fact, 
it seemed that as fast as a need would appear, a weapon 
would be forthcoming to fill it. That was particularly 
trne of chemical weapons. 


The Incendiary Bomb 


Take the incendiary bomb. The blackened shambles of 
Tokyo, Yokahama, Osaka, and other Japanese war centers 
presented graphic testimony to the Made-in-America fires 
that rained from the skies. The defeated military leaders 
say that it was largely fire that destroyed Japan’s ability to 
resist. 

Sixty-six of Nippon’s cities with an aggregate population 
of more than 20,000,000 were crippled by fires from our 
aerial incendiary attacks. More than one hundred square 
miles were burned out in five major metropolitan areas. 
When I say “burned out’’, I refer to the United States 
Strategic Bombing Survey measure of such destruction as 
one where no trace of combustible material remains! They 
were so thoroughly burned out that when you pass along 
their streets, mile after mile, the loftiest objects you see are 
the safes, hundreds of safes, and they are the height of your 
waist. Everything else is below the knee. From this you 
can see how thoroughly our fire missiles did their job. Fur- 
ther, General Arnold reported to me that ‘‘never in the 
history of aerial warfare has such destruction been achieved 
at such moderate cost’’. 

In Europe I heard much the same story. In spite of the 
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sturdier construction there, fires had disrupted production 
and had worn down the people’s will to resist. 

Contrary to a popular notion, incendiaries caused more 
damage to major Reich municipalities than did demolition 
bombs. The Strategic Bombing Survey reports that ‘in the 
attacks on German cities incendiary bombs, ton for ton, 
were found to have been between four and five times as 
destructive as high explosives!’’? Fire bomb destruction 
in some Reich districts amounted to 70 to 80%. Damage 
was particularly high in Berlin, Hamburg, Kassel, Darm- 
stadt, and Wuppertal. 

The incendiary release in some cases was so great as to 
cause a new phenomenon called ‘‘fire storms’’, which caused 
columns of heated air to rise 214 miles high, and increased 
wind velocities to such an extent that at the edge of the 
vortex trees 3 feet in diameter were uprooted. 

Nearly 50,000,000 incendiary bombs were dropped by our 
airmen in the late war. This may seem to be a large num- 
ber, but the fact is that we were just getting into our stride 
with improved fire missiles when the war ended. If our 
enemies had not thrown in the sponge when they did, their 
fire drenching would have leveled everything they had and 
rendered their countries utterly uninhabitable. We had 
produced nearly 260,000,000 aerial incendiaries when peace 
came—and were still going strong. 

Though the incendiary did not come into general use until 
fairly late in the war, beyond question it was one of the 
most effective munitions of World War II. This is an ac- 
complishment of our chemical science, chemical industry, 
and Chemical Warfare Service. 

Our success with this item is all the more remarkable 
because when we entered the war our armed forces had no 
incendiary bomb of their own. The Chemical Warfare 
Service had long argued that incendiaries could do more 
damage than explosives, but it was not until the practical 
demonstration of the German fire raids on London that the 
green light was given for dev eloping and supplying such 
bombs to our Air Forces. 

At first we had to depend on modifications of British and 
German types, and General Doolittle’s initial air raid on 
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Tokyo utilized a makeshift thermite bomb. 

Later, the Chemical Warfare Service, in close cooperation 
with contract groups under the National Defense Research 
Committee of the Office of Scientific Research and Devel- 
opment, evolved new and highly efficient incendiary fillings, 
Napalm and Pyrogel. These were the secret compositions 
that made the fire rains spatter and stick! Napalm is, in 
effect, jellied gasoline, while Pyrogel, or ‘‘Goop”’, is a mag- 
nesium paste. 

In paying my respects to incendiary material, I want to 
cite an associate weapon—the flamethrower. 


The Flamethrower 


I have many reports on how the flamegun kept the ground 
offensive in the Pacific moving by flushing the Japanese out 
of retreats immune to other weapons. This ‘‘dud’’ of World 
War I became one of the most potent weapons in Pacific 
operations. 

Our early flamethrowers were portable blowtorch af- 
fairs that fired crude oil in a billowing flame of variable 
effectiveness. We also had numerous cases of failure to 
ignite. But, thanks to the promptly responsive and inven- 
tive genius of American industry, we were later able to 
throw streams of fire in a lancelike jet, with far greater 
range, velocity, and accuracy. It was Napalm which did 
this; the same thickened oil used in the incendiary bombs. 
The igniting device and other elements in the gun were also 
improved. 

The flamethrower became such a ‘‘must’’ weapon on the 
stepping stones to Japan that soon there was need for flame- 
guns mounted on tanks. Chemical officers in Hawaii im- 
provised the various models that met the need and proved 
so effective. Besides carrying more fuel, these armored 
flamethrowers offered greater protection to the operators 
and a closer approach to the targets. Where terrain diffi- 
culties made it impossible to get the tank within range, an 
extension hose flamethrower was employed. This was one 
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of our most novel innovations and it, too, was developed 
in the Pacific to meet local needs. It consisted of lengths of 
flexible hose which could be linked up for distances up to 
500 feet from the flametank to carry a searing stream of 
Napalm into caves, bunkers, and other hard-to-reach defen- 
sive installations. 


Chemical Mortar 


Another weapon of offensive combat, the development 
of which is attributable to the Chemical Warfare Service, 
is the 4.2-inch chemical mortar, originally designed to lob 
gas. This so-called ‘‘goon gun’’, employing high-explosive, 
phosphorus-filled projectiles, provided invaluable support to 
the infantry in assault operations in all theaters of war. 

The destructive effect of its high explosive shell is equiv- 
alent to that of the 155-mm. artillery howitzer, and because 
of this mortar’s light weight and high angle fire, it can often 
accord a more effective close-in fire support than the artil- 
lery is able to provide. When employing white phosphorus 
shell, this weapon can produce a prompt, dense, and ac- 
curate concentration for either lethal or smoke effect. 

The Chemical Mortar Battalions which employed this 
gun were in such demand that, though classed as ‘‘service’’ 
troops some units were in the front lines for months at a 
time, and suffered many casualties. They were among the 
first to land in Sicily and Italy, on the Normandy beach- 
head, and were with the first troops to cross the Rhine. 

One mortar battalion spent 450 days in line, during which 
it supported six infantry divisions, two paratroop regiments, 
two ranger battalions an armored division, and various 
other elements. Whenever talk of relief came up, these 
mortarmen dug in deeper and wisecracked: ‘*Relief? Hell, 
wo’re part of the terrain’’. 

When the war ended the Chemical Warfare Service had 
a recoilless 4.2 mortar in the field, ready for battle use. 
Weighing about half that of its older brother, it operates 
on the jet propulsion principle, and is capable of point- 
blank and indirect fire. 
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Smoke 


Smoke was another chemical warfare item that saved lives 
and hastened the victory. Here, again, American research 
and industry helped us out. 

Five months before the invasion of North Africa we had 
no military smoke apparatus. Britain was using commercial 
smudge pots to blanket factories from night air attack. We 
enlisted the cooperation of technical experts. The result 
was the mechanical smoke generator—first in a truck- 
mounted size, then a portable model. Auxiliary smoke 
equipment included pots, grenades, shell, and airplane tanks. 

This man-made fog was used for two major purposes— 
at first to screen back-area installations and later to cover 
forward troop movements. 

Much has been written about how smoke saved the day 
on the narrow beachhead at Anzio, and you have read how 
smoke furnished a modern armor for the crossing of the 
Volturno, Moselle, and the Saar, and how 60 miles of smoke 
covered the allied crossing of the Rhine. 

Not many realize, however, the saving of life and property 
by the large-area smoke screens used in the Pacific. Here, 
the Army and Navy working in close cooperation provided 
protecting screens against the Kamikaze attack of the Japa- 
nese. At Okinawa the entire transport area was covered 
night after night with a chemical fog and even the battle- 
ships were finally brought under its protection. 


Gas Warfare 


Now as to gas warfare which was the original and pri- 
mary mission of the Chemical Warfare Service: That our 
opponents did not challenge us on this score was due to our 
high state of preparedness. The insurance may have been 
expensive, measured in dollars, but cheap indeed if con- 
sideration is given to the lives which were saved, the in- 
numerable casualties which were avoided, and the pre-elimi- 
nation of the anguish and expense of caring for the potential 
victims of this added weapon for years to come, not to 
mention the other costs of waging an active gas warfare. 
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Indeed, I think we can congratulate ourselves that we won 
the gas war without firming a gas shell or dropping a gas 
bomb! 

That we were ready to retaliate in heaping quantity is 
attested by the great stocks of gas we had for use and the 
stand-by facilities ready to go into heavy production if G- 
Day had materialized. 

Chemical experts worked with us in developing toxic 
agents as good as, if not better than, those we found in the 
hands of the enemy. I have heard it said that the Germans 
had a supergas capable of penetrating American masks. 
The truth is that the mask furnished every American fight- 
ing man ensured protection against any gas found in Ger- 
many. On the other hand, we had a gas that would have 
made the Japanese military mask useless. 

Just as preparedness saved us from the ravages of gas 
warfare, so did our readiness for biological warfare deter 
the enemy from unleashing bacteria, fungi, ricketsiae, and 
toxic living agents to produce diseases in persons, animals, 
and plants. We had information that the Japanese were 
experimenting in these all-ravaging fields of total war, and 
we were compelled to undertake appropriate counter meas- 
ures. It is fortunate that the enemy so respected our re- 
taliatory potential that we were spared the horrors of this 
type of warfare. Advancing our knowledge in this field, 
however, does mean more work for the Chemical Warfare 
Service. It means continued preparedness, for biological 
agents offer a weapon hard to detect and one that does not 
depend upon large industrial establishments for its pro- 
duction. We must be on guard against future undeclared 
‘‘blitz’’ wars which might start off with a ‘Pearl Harbor’’ 
attack using gas or biological agents or both. 


Peacetime Benefits from War 


It is a seemingly irrational commentary on human 
achievement to note that some of our greatest blessings have 
been the product of war. The recent conflict should be no 
exception, and the great crop of military developments of 


World War II must be recognized as containing inherent 
benefactions which their martial purpose had concealed. 
Thongh it is difficult for the nonexpert to appreciate the 
derivation of peacetime benefits from the tools of war, your 
trained minds can well grasp how such things can have 
important technical and other professional application. 
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November 24, 1943 
W. C. Eabrich 
Brigadier General, C.W.S. 
Chief, Technical Division 


No. 196-131-1614 


Master Copy No. 1 
OC, CWS, Proce. Div. 


APPROVED FOR CURRENT PRocUREMENT, BY ORDER OF THE 
Curer oF THE CHEMICAL WarFARE SERVICE: CHEMICAL 
WarrareE TEenrTATIVE SPECIFICATION 


Superseding 
No. 196-131-161 
27 April 1943 


On, Ixcenpiary, NP, Tyre I 
A. AppiicaBLeE SPECIFICATIONS. 


A-1. The latest issue of the following specifications 
and directive, in effect on date on invitation for 
bids, shall form a part of this specification : 


Napalm Thickener—C.W.S. Specification No. 196- 
131-107. 

Gasoline (For Napalm Thickener)—C.W.S. Spec- 
ification No. 196-131-144. 

Determination of the Consistency of Incendiary 
Oils—C.W.S. Directive No. 201. 


B. Type. 


B-1. This specification covers one type of incendiary 
oil. 
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C. Marsrrat anp WorKMANSHIP. 


C-1. Material. The materials used in the manufac- 
ture of incendiary oil, NP, shall meet the follow- 
ing requirements: 


Napalm thickener. The Napalm thickener shall 
conform with the requirements for Napalm 
thickener prescribed in C.W.S. Specification No. 
196-131-107. 

Gasoline. The gasoline shall conform with the 
requirements of C.W.S. Specification No. 196- 
131-144. 

Workmanship. Not applicable to this specifica- 
tion. 


D. GexeraL REQuIREMENTS. 


*D-1. Composition. The composition of incendiary 
oil, NP, Type I, shall be as follows (see notes, 
Paragraph H-1): 


Ind. Div 18 Nov 43 
Insp. Div. 20 Nov 43 
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Parts by weight 
Napalm thickener rasad 11.540.3 
Gasoline. . FR a am AT Peed ere 88.5+0.3 
E. Deram Requirements. 


E-1. Gel characteristics. The incendiary oil, NP, 
Type I, shall possess the gel characteristics pre- 
scribed in Paragraph F-5. 

*E-2. Consistency. The consistency of the incendiary 
oil shall meet the requirements prescribed in 
Paragraph F-6. 


F. Meruovs or Samruinc, Insvection anv Test. 


F-1. The material and work shall be subject at all 
times to inspection at the place of manufac- 


*F-3b., 
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ture, and every facility shall be afforded 
authorized Government inspectors for the 
prosecution of their work. 

Batch size. A batch shall consist of the in- 
cendiary oil manufactured from each 9500 
pounds of Napalm thickener or less. 
Sampling. Samples shall be taken from each 
batch of incendiary oil not less than 5 minutes 
after beginning the filling operation (see Notes, 
Paragraph H-2). Samples shall be taken from 
the nozzle of the filling machine. Initially, three 
samples shall be taken during the filling opera- 
tion, representing the top, middle and bottom 
layers in the compounding kettle. If the three 
samples show that the compounding procedure 
produces incendiary oil of uniform consistency 
(see Notes, Paragraph H-5), the inspector may, 
at his discretion, require only one sample to be 
taken from each batch, providing the com- 
pounding procedure is not changed. Each 
sample shall be divided as follows: 

Sample for gel characteristics test. Fill a 
clean, dry glass container of at least 16 02. 
capacity with the sample incendiary oil, cover 
tightly, seal, and label the container with the 
number of the batch represented. (See Notes, 
Paragraph H-1). 

Sampling for consistency test. Filla clean, dry 
storage tube (see C.W.S. Directive No. 201) 
with the sample incendiary oil, taking care to 
avoid entrainment of air. Close the filled stor- 
age tube and label with the number of the batch 
represented. (See Notes, Paragraph H-1). 
Composition, The composition of the incendi- 
ary oil shall be checked at least twice during 
each 8 hours of operation, or oftener, at the 
diseretion of the Government inspector. The 
method of checking shall consist of verification 
of the records of the weights of the ingredients 
used. 
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*F.5. Gel characteristics. Store the sample (see 
Paragraph F-3a) for 24 hours at 72 + 5°F. 
Examine the sample to ascertain that the mate- 
rial is of uniform consistency and free from 
lumps. 

Consistency. Store the sample (see Paragraph 
F-3b) at room temperature (65°F. minimum) 
for 22 + 2 hours, then place in a water bath at 
77 = 2°F. for 2 hours. Transfer the sample 
to the mobilometer tube and immediately test 
the consistency of the sample, using the method 
described in C.W.S. Directive No. 201, except 
that the determinations shall be made using a 
total load of 1500 grams and 1000 grams respec- 
tively. The time of fall, under a total load of 
1500 grams, shall be less than 100 seconds; 
under a total load of 1000 grams, the time of 
fall shall be more than 100 seconds. If these re- 
quirements are not met, replace the sample in 
the storage tube, recap the storage tube and 
store at room temperature (65°F. minimum) 
for an additional 22 + 4 hours (see Notes, 
Paragraph H-3). Then transfer the storage 
tube to the water bath at 77 + 2°F. for 2 hours 
and immediately repeat the consistency tests. 
If the sample again fails to meet the require- 
ments, the batch of incendiary oil represented 
shall be rejected. (See Notes, Paragraph H-4). 


G. Packxtxc axp Manrx1xc. 
G-1. Packing. Not applicable to this specifiation. 
(See Notes, Paragraph H-2). 


G-2. Marking. Not applicable to this specification. 
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H. Notes. 


*H-1. The following is furnished for the information 
of the contractor: 


Impurities which may cause partial or complete 
breakdown of gels, formed by Napalm thickener 
and gasoline, include excess water, lime, caustic 
soda, soaps of sodium, copper, lead, iron, man- 
ganese, and cobalt, powdered or sheet zine and 
lead, lead nitrate, rust preventatives containing 
aminos, alcohols and all acids. Tetraethy] lead, 
on the other hand, has no injurious effects. 
Packages of Napalm thickener and mixing 
kettles used in the manufacture of incendiary 
oil, NP, should be protected against contamina- 
tion by careful handling and storage. 
Incendiary oil, NP, Type I, will normally be 
used to fill 100-lb. incendiary oil bombs of the 
N47 type immediately after manufacture. 
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The additional 22-hour storage period is con- 
sidered as beginning immediately after removal 
of the storage tube from the water bath and 
includes the time taken to make the first con- 
sistency test. It is intended to test the sample 
24 hours and, if necessary, 48 hours after manu- 
facture. 

The following test may be used as an alternate 
to the consistency test prescribed in Paragraph 
F-6: 


Within one hour after manufacture of the 
incendiary oil, place the storage tube contain- 
ing the sample (see Paragraph F-3b) in a 
water bath at 150 + 5°F. for 120 + 5 minutes. 
At the end of this time, transfer the tube to 
a water bath at 77 + 2°F. for an additional 
2 to 4 hours. Transfer the sample to the 


mobilometer tube and perform the consist- 
ency test as prescribed in Paragraph F-6. 


In case of dispute, results obtained by the 
method prescribed in Paragraph F-6 shall 
govern. 


Uniformity is indicated when the consistencies 
of the 3 samples expressed in grams, agree 
within 150 grams. To determine the consist- 
ency of the samples in grams for the purpose 
of establishing uniformity of gel, the method of 
determination described in C.W.S. Directive 
No. 201 should be used. 

An asterisk preceding a paragraph number in- 
dicates that the corresponding paragraph in the 
previous issue was revised or a new paragraph 
added. 

The use of this specification, whenever appli- 
cable, is mandatory on all procuring agencies 
of the Army. 

Norice: This specification, together with speci- 
fications and drawings pertaining to it and bear- 
ing a ‘‘Notice’’ of similar restrictions, is in- 
tended for use only in connection with procure- 
ment by the United States Government; and 
shall not be reproduced either wholly or in part 
except when authorized in connection with 
Government procurement, nor be used for any 
other purpose except when specifically author- 
ized by the Chief of Chemical Warfare Service, 
Washington, D. C. 

Norice: This document contains information 
affecting the national defense of the United 
States within the meaning of the Espionage 
Act (U.S.C. 50:31,32). The transmission of 
this document or the revelation of its contents 
in any manner to any unauthorized person is 
prohibited. 
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Copies of this specification may be obtained by persons 
authorized to receive, , from any of the following 
Chemical Warfare Procurement District Offices: Pitts- 
burgh, Chicago, New York, San Francisco, Boston, Atlanta, 
Dallas, or from the Chief, C.W.S., Washington, D.C. 
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Approvep for current procurement, by order of the Chief, 
Chemical Warfare Service 


No. 196-131-241 
14 December 1943 


Chemical Warfare Service Tentative Specification Issued 
by Ind. Div. 18 December 1943 


PT1 Incenprary MIXTURE 
A. APPLICABLE SPECIFICATIONS. 


A-1. The latest issue of the following specifications 
in effect on date of invitation for bids shall 
form a part of this specification: 


Ammonium Perchlorate—U. S, Army Specifica- 
tion No, 4-503-35. 

Barium Nitrate—C.W.S. Specification No. 196- 
131-96. 

Isobutyl Methacrylate Polymer AE—C.W/S. 
Specification No, 196-131-108, 

Lubricants and Liquid-Fuels; General Specifi- 
cations—Federal Specification No. VV-F-791. 

Magnesium Powder—U. S. Army Specification 
No. 57-21-1. 

Motor-Fuel R—Federal Specification No. VV- 
M-564 

Sieves; Standard, Testing—Federal Specifica- 
tion No. RR-S-366. 


B. Type. 


B-1. This specification covers one type of incendiary 
mixture. 


C. Maresrat axnp WorEKMANSHIP- 


C-1. Material. The material shall consist of a sub- 
stantially uniform mixture of the components 
specified in Paragraph E-2. (See Notes, Para- 
graph H-4). 

C-2. Workmanship. Not applicable to this specifica- 
tion. 


D. GexeraL REQUIREMENTS. 


D-1. See Section E. 


E. Deram RequirEMESTS. 
E-1. Components. 


E-la. Crude magnesium dust paste. The crude mag- 
nesium dust paste shall be a mixture containing 
60 to 65 percent solids and 35 to 40 percent oil. 
The solids shall contain 47 to 48 percent metallic 
magnesium. (See Notes, Paragraph H-1). 

E-1b. Isobutyl methacrylate polymer AE. The iso- 
butyl methacrylate polymer AE shall meet the 
requirements of C.W.S. Specification No. 196- 
131-108. 
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. Coarse magnesium. The coarse magnesium shall 
contain not less than 90 percent magnesium. The 
magnesium shall conform with the following 
mesh size requirements: 

Maximum Minimum 
Passing No. 8 U. 100 percent 


Passing No. 50 U 25 percent 10 percent 
Passing No. 100 coe 5 percent 


981 


E-1d. Petroleum oil extract. The petroleum oil ex- 
tract shall meet the following requirements: 
(See Notes, Paragraph H-2). 
Test Maximum Minimum 
Viscosity—Saybolt Universal, at 210°F. . 875 seconds 450 seconds 
Flash point—Cleveland open cup. .. . 500°F. 480°F. 
Fire point—Cleveland open cup . 600°F. 550°F. 
E-le. Petroleum pressure distillate. The petroleum 
pressure distillate shall meet the following re- 
quirements: (See Notes, Paragraph H-3). 
Test Maximum Minimum 
A.P.I. gravity (degrees) 8.0 
Flash point—Pensky-Martens 270°F. 
Viscosity—Saybolt Universal, at 100°F. 50 seconds 
Distillation 
Initial boiling point 500°F. 
10 percent distillation....... . 


50 percent distillation 
90 percent distillation 


E-1f. Gasoline. The gasoline shall be free from lead 
but upon the addition of 1.5 ce. of tetryl ethyl 
lead per gallon of the gasoline, shall meet the 
test requirements of Federal Specification No. 
VV-M-564. 

. Barium nitrate. The barium nitrate shall meet 
the requirements of C.W.S. Specification No. 
196-131-96. 

Ammonium perchlorate. The ammonium per- 
chlorate shall meet the requirements of U. S. 
Army Specification No, 4503-35. 
Composition. The PT1 incendiary mixture shall 
consist of a uniform mixture of the ingredients 
in the preportions specified in the following 
table: 

Componenta Parta by weight 


Crude magnesium dust paste 

Isobutyl methacrylate, polymer IN en an Aan k ene A KARA S 
Coarse magnesium 

Petroleum oil extract 

Petroleum pressure distillate 

Gasoline 

Barium nitrate 

Ammonium perchlorate. . 


Mm mEiststmo 
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F. Mersops or Sampuine, Inspection anv Test. 


F-1. The material and work shall be subject at all 
times to inspection at the place of manufacture 
and every facility shall be afforded authorized 
Government inspectors for the prosecution of 
their work. 

F-2. Lot size. The size of a lot shall be as specified 
in the invitation for bids. 

F-3. Sampling. Not applicable to this specification. 

F+4. Materials. 

F-ta. Crude magnesium dust paste. The manufac- 
turer shall certify that the crude magnesium 
dust paste conforms to the requirements pre- 
scribed in Paragraph E-la. 

F-4b. Coarse magnesium. The purity and the mesh 
size of the coarse magnesium shall be deter- 
mined in accordance with the applicable para- 


graphs of U. S. Army Specification No. 57-21-1. 
Petroleum oil extract. The petroleum oil ex- 
tract shall be tested in accordance with the ap- 
plicable paragraph of Federal Specification No. 
VV-L-791 as follows: 


Test 


Viscosity —Saybolt Universal, 210°F. 
Flash point—Cleveland open cup 
Fire point—Cleveland open cup 


F-4d. Petroleum pressure distillate. The petroleum 
pressure distillate shall be tested in accordance 
with the applicable paragraphs of Federal Spec- 
ification No. VV-L-791 as follows: 


Flash 
Viscomty—Saybolt U niveraal, 100°F.. 


F-4e. The inspector shall assure himself that the 
isobutyl methacrylate polymer AK, gasoline, 
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barium nitrate, and ammonium perchlorate con- 
form with the requirements prescribed in the 
applicable specifications at the time of mixing. 
Composition. The inspector shall ascertain that 
the several ingredients were apportioned as pre- 
scribed in Paragraph E-2. 
Mixing. The inspector shall ascertain by visual 
inspection that the final mixture is substantially 
uniform and that no segregation of contents, due 
to breakdown of polymer AE-gasoline gel (See 
Notes, Paragraph H-4B) or other cause, has 
taken place. He shall also determine that, in 
the mixing of the material after addition of the 
AE polymer, mixing has not been continued to 
such an extent as to cause degredation of the 
polymer gel. 
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G. Packrxe anp MarkINo. 


G-1. Packing. Not applicable to this specification. 
(See Notes, Paragraph H-5). 
G-2. Marking. Not applicable to this specification. 


H. Notes. 


H-1. This describes a material such as Permanente 
“Goop’’, Permanente Metals Corporation. 
A phenol extract of Pennsylvania Bright Stock, 
obtained from the Kendall Refining Company, 
Bradford, Pennsylvania, was found to be satis- 
factory. 
A satisfactory petroleum pressure distillate, 
465-C, was obtained from the Socony Vacuum 
Oil Company. 

. The Chemical Warfare Service has compounded 
PT1 incendiary mixture in accordance with the 
following procedure and has secured satisfac- 
tory performance thereby: 


A. Preparation of ingredients for mixing. Suit- 
able quantities of crude magnesium dust 
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paste, petroleum oil extract, petroleum 
pressure distillate, coarse magnesium, 
barium nitrate, ammonium perchlorate, and 
isobutyl methacrylate polymer AE-gasoline 
gel were weighed out and transported to the 
points of mixing. The polymer AE-gasoline 
gel was freshly prepared by adding the 
proper quantity of polymer to the gasoline 
with continuous agitation, continuing the 
agitation for 20 minutes after completing 
the addition of polymer to the gasoline. 


Mixing. The crude magnesium dust paste 
was fed into the mixing container and mixed 
in order to smooth out most of the large 
lumps. Part of the mixed oils (petroleum 
oil extract and petroleum pressure distil- 
late) was then added slowly, with continued 
mixing until the mass was mixing easily. 
Next, the entire quantity of coarse magne- 
sium was added slowly, and at the same time, 
sufficient mixed oil was added to prevent the 
mix from becoming too thick and overload- 
ing the mixer. (It is important, to insure 
a good, final PT1 mixture, to smooth out all 
the lumps in the crude magnesium dust 
paste. This may be done by keeping the mix 
as thick as possible without overloading the 
mixer motor.) After the lumps were worked 
from the mix, the mixed oxidizing agents 
(barium nitrate and ammonium perchlorate) 
were sifted in. The remainder of the mixed 
oil was added, followed by the polymer AE- 
gasoline gel. The mixing was continued for 
an additional period of time, not to exceed 
5 minutes. (After addition of the polymer 
AE-gasoline gel, it was found that continua- 
tion of the mixing was necessary to insure 
thorough incorporation of gel in the mix, but 
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H-5. 


H-6. 


H-7. 
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if mixing was continued beyond a certain 
time, the gel began to break down and segre- 
gation of the contents of the PT1 mixture 
occurred.) 


Page 27 
. The above information is furnished the con- 
tractor with the distinct understanding that 
(a) the contractor is not required to follow 
the method and (b) that the product must 
comply with the requirements prescribed in 
this specification irrespective of the method 
of manufacture. 


PT1 incendiary mixture will normally be filled, 
immediately after manufacture, into incendi- 
ary munitions. 

The use of this specification, whenever appli- 
cable, is mandatory on all procuring agencies 
of the Army. 

Norice: This specification, together with speci- 
fications and drawings pertaining to it and bear- 
ing a ‘Notice’? of similar restrictions, is in- 
tended for use only in connection with procure- 
ment by the United States Government; and 
shall not be reproduced either wholly or in part 
except when authorized in connection with 
Government procurement, nor be used for any 
other purpose except when specifically author- 
ized by the Chief of Chemical Warfare Service. 
Notice: This document contains information 
affecting the national defense of the United 
States within the meaning of the Espionage Act 
(U.S.C. 50:31, 32). The transmission of this 
document or the revelation of its contents in 
any manner to any unauthorized person is pro- 
hibited. 
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Copies of this specification may be obtained, by persons 
authorized to receive same, from any of the following 
Chemical Warfare Procurement District Offices: Pitts- 
burgh, Chicago, New York, San Francisco, Boston, Atlanta, 
Dallas, or from the Chief of Chemical Warfare Service, 
Washington, D. C. 
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Office Chief, Chemical Warfare Service 
Industrial Division 


SPCUY/HSB/dbk/4287 EA 


Industrial Liaison Branch 


Edgewood Arsenal, Maryland 


Authorized CHancE Date 1 June +4 No. 1167 
Item PT-1 Incendiary Mixture. 
Component —. 
Drawing — Date — Spec. 196-131-241 Date 14 Dee 483 


The following Permanent Change is authorized. B/M (is) 
(x) affected. 


This Permanent Change Supersedes Permanent Change 
No. 988 


Par. E-2 is amended to read: Composition: The PT-1 In- 
cendiary Mixture shall consist of a mixture of the ingre- 
dients in the proportion specified in the following table: 


Components Composition 
(Parts by Weight) 


Isobutyl Methacrylate—AE Polymer 
Sodium Nitrate* 
Crude Magnesium Dust Paste 


* Sodium Nitrate shall conform to Picatinny Arsenal Tentative Specification 
PXS-407 (Rev. 4), 20 June 1941 except that sieve size requirements for the 
material shall be completely deleted. The using facility will grind and dry 
this material until the particle size is 100% through No. 100 mesh U.S. Standard 
Sieve and the moisture content shall be 0.1% maximum. 

** Crude Magnesium Dust Paste shall conform to composition set forth in 
Permanent Change No. 1141. 


T.D. Approval 13253 (31 May 44) Approved: 
(over) 
Requested by Tech, Division 
(B/S 11 Apr 44) 
Reference SPCUY 470.6 (PT-1 
(Incend. Mixture) 


Page 28a 


*** Petroleum Oil Extract shall conform to C.W.S. Specification 196-131-270. 
**** Gasoline shall conform to Federal Specification VV-M-564, except for 
the following modifications: 


c. The gasoline shall be free from lead. 
= The octane requirement if deleted. 
. Aniline Point shall be between 95° to 100° F. If ——— to meet this 


provision, Benzol conforming to Federal a VV-B-231 may 
be added up to 10% of the weight of gasolin 


Note.—Paragraphs A-1, Saji =e E- in eee F-4d, re H-3 and H-4 
may be considered considered modified to above change 


Approved: 


R. M. Hotmes, 
Masor, C. W. S. 
for 
C. E. Trorrer, 
Lt. Colonel, C. W. 8S. 
Assistant Chief, Industrial Dwision. 
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Commission Exuzsir 18 
Bureau of Explosives 
Association of American Railroads 


Office of Chief Inspector 
30 Vesey Street 
New York 7, N. Y. 


File Number 25-16-105 G-L 


H. A. CamMpse., 
Chief Inspector. 
March 24, 1958. 
Mr. J. E. McDonald, 
Assistant General Solicitor, 
New York Central System, 
466 Lexington Avenue, 
New York 17, New York. 


Dear Sir: 


Please refer to your letter of March 21, relative to incen- 
diary bombs cases—I.C.C. Dockets Nos. 32130, 32131, and 
32132. 

In order to include any chemical or commodity as a dan- 
gerous article in the Regulations of the Interstate Com- 
merce Commission, it is necessary that the article conform 
to one of the definitions contained in the regulations. The 
existing definitions are not broad enough to include a mate- 
rial such as napalm, either as a flammable liquid or a flam- 
mable solid, and we have had no experience in the trans- 
portation of napalm, or for that matter oil-based paints 
in cans, sterno, printers’ ink or rubber cement in cans, which 
would cause us to believe such an amendment would be 
desirable or necessary. 

Rubber cement having a flash point of 80° Fahr. or below, 
unless so viscous that it will not flow at 100° Fahr,, is classed 
as a flammable liquid. 

Actually, had I felt that solidified aleohol (sterno), oil- 
based paints, or napalm were dangerous to transport, I 
would have long ago recommended to the Commission an 


990 


amendment to the definitions in the regulations so that they 
could be included as dangerous articles. 

You will appreciate that matters pertaining to rates are 
beyond the scope of the activities of this Bureau but I would 
assume that hazard in transportation is not the only char- 
acteristic or even the primary characteristic taken into con- 
sideration in establishing a rate. Therefore, I do not feel 
competent to comment on the comparison made in the second 
last paragraph of your letter. 


Yours truly, 


> > 


Chief Inspector. 
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Bureau of Explosives 
Association of American Railroads 
Report from Chemical Laboratory 

South Amboy, N. J. 


H. A. CaMpBELL, 
Chief Inspector. 
Wis G. McKenna, 
Chief Chemist. 
Nov. 30, 195+. 


Incendiary Paste (New type), $4387-46A-P.T. 5 


A sample of material described as Incendiary Paste (New 
type), 4387-464 P.T. 5 was brought to the Laboratory 
by Col. Harkins and Mr. Fay, who witnessed tests conducted 
on the sample. 

As received, the sample was contained in a tightly closed 
glass jar. 

The material is a dense, coherent, opaque, jelly-like mass 
that has a silvery or metallic luster and has an odor re- 
sembling gasoline. The mass is described as being gas- 
oline incorporated with or absorbed in a solid organic 
absorbent and containing also a small amount of metal 
powder plus a small percentage (about 5%) of sodium 
nitrate. The exact composition is given in correspondence. 

The closed jar, as received, was placed in an incubator 
oven and maintained at 100° F. for 24 hours. After this 
period of incubation, there was no separation of the liquid 
component and the mass did not flow. 

A portion of the sample was removed from the jar, ar- 
ranged in a pile on the testing grounds and ignited by an 
external flame source. The mass ignited readily and burned 
vigorously to completion. The mass is not self-igniting 
when exposed to air and requires external source of oxygen 
(air) to burn. 
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A portion of the sample was placed in a fiber cup and 
subjected to detonation by a commercial blasting cap. The 
sample did not explode. 

This sample is not considered a liquid under I.C.C. Reg- 
ulations and is not subject to any of the classifications 
under the I.C.C. Regulations. 


Wma. G. McKenna, 
L Chief Chemist. 
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Bureau of Explosives 
Association of American Railroads 
Report from Chemical Laboratory 
South Amboy, N. J. 
17-102 
Nov. 30, 1954 
H. A. CaMpBELL, 
Chief Inspector. 
Witt G. McKenna, 
Chief Chemist. 


Solidified Gasoline Incendiary Oil N.P. Type II 
Army Ordnance 


A sample of material described as Incendiary Oil N.P. 
Type II was brought to the Laboratory by Col. Harkins 
and Mr. Fay who witnessed tests conducted on the sample. 

The sample consists of an opaque, brown-colored, co- 
herent jelly-like mass and has an odor resembling gasoline. 
The sample is described as gasoline incorporated with or 
absorbed in a mixture of organic materials. The exact 
composition is given in correspondence. 

As received, the sample is contained in a tightly closed 
glass jar. 

The closed glass jar, as received, was placed in an in- 
cubator oven and maintained at a temperature of 100° F. 
for 24 hours. There was no separation of the liquid com- 
ponent from the absorbent and the mass did not flow or 
become noticeably changed in physical condition after this 
period of incubation. 

A portion of the sample was removed from the jar and 
arranged in a small pile on the testing grounds, and ignited 
by external source of flame. The mass became ignited 
readily and burned vigorously to completion. Since the 
sample requires oxygen (air) from an external source to 
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burn and is not subject to self-ignition when exposed to 
air, this combustion can take place only when the material 
js ignited by an external source and burned where access 
to air is possible. 

This sample is not considered a liquid under I.C.C. Reg- 
niations and is not subject to any of the classifications of 
the LC.C. Regulations. 


Wa. G. McKenna, 
L Chief Chemist. 
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Bureau of Explosives 
Association of American Railroads 
Report from Chemical Laboratory 

South Amboy, N. J. 


17-102 
Nov. 30, 1954 
H. A. CaMpBELL, 
Chief Inspector. 
Wim G. McKenna, 
Chief Chemist. 


Incendiary Paste (Old type), $4387-46B-P.T. 1 


A sample of material described as Incendiary Paste (Old 
type), #4387-46B P.T. 1 was brought to the Laboratory 


by Col. Harkins and Mr. Fay who witnessed tests on the 
sample. 

As received, the sample was contained in a tightly closed 
glass jar. 

The material is a dense, coherent, opaque, black, jelly- 
like mass. The mass is described as being a mixture of 
gasoline incorporated with or absorbed in a solid organic 
absorbent, and containing also a small amount of metal 
powder plus a small amount (5% or less) of sodium nitrate. 
The exact composition is given in correspondence. 

The sample jar, closed as received, was placed in an in- 
cubator oven and maintained at 100° C. for 24 hours. After 
this period of incubation there was no separation of the 
liquid component and the mass did not become fluid. 

A portion of the sample was removed from the jar, 
arranged in a small pile on the testing grounds and ignited 
by external flame. The mass ignited readily and burned 
vigorously to completion. The material is not self-igniting 
when exposed to air and requires external source of oxygen 
(air) to burn. 
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A portion of the sample was placed in a fiber cup and 
subjected to detonation of a commercial blasting cap. The 
sample did not explode. 

This sample is not considered a liquid within the meaning 
of the L.C.C. Regulations. It is not subject to classification 
under the I.C.C. Regulations. 


Wa. G. McKenna, 
L Chief Chemist. 
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Commission Exursit 24 


Bureau of Explosives 
Association of American Railroads 
Report from Chemical Laboratory 
South Amboy, N. J. 
17-102 
Dec. 28, 1954 
H. A. Campse.y, 
Chief Inspector. 
Wriuius G. McKenna, 
Chief Chemist. 


Incendiary Paste or Oil Type 1 Mil-0-13297 
Army Ordnance, Baltimore—Col. Harkins 


A sample of material described as Incendiary Paste or 
Oil Type +¢1—Mil 0-13297 was received from the Army 
Ordnance, Baltimore, Maryland, and was forwarded by ar- 
rangements with Col. Harkins. 

The sample consists of a very light, straw-colored, some- 
what mobile paste and has an odor resembling gasoline. 
The composition is given as a mixture consisting of a 
gasoline like liquid absorbed or incorporated in a synthetic 
paste. The exact composition is given in previous cor- 
respondence. 

The closed bottle as received was placed in an incubator 
oven and maintained at 100° F. for a period in excess of 24 
hours. After this period of incubation, the sample paste 
still remains a coherent mass but does flow from the jar as 
a coherent mass that does not break or separate, entirely 
differently from a liquid. 

Other tests indicate the sample to be highly combustible 
and about similar in hazardous characteristics to samples 
from the same source examined here previously and re- 
ported Nov. 30, 1954. 

In view of the fact that the sample does not liquefy after 
incubation at 100° F. for 24 hours, it is not considered sub- 
ject to classification under I.C.C. Regulations. 


Wo. G. McKesya, 
Chief Chemist. 
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OrricraL CLassiFicaTION COMMITTEE 
143 Liberty Street, 
New York, N. Y. 


May 4, 1945. 
in your reply refer to WSF 429 


Incendiary Bombs filled with Napalm (soap and gasoline) 
Commanding Officer, 


NY Chem Warfare Proc Div., 
292 Madison Avenue, 
New York, N. Y. 


Arrestion: Lt. W. J. Hanrahan, Transp. Officer 
Dear Sir: 


This will acknowledge receipt your letter even date, file 
SPCYN(T)-471.6 regarding incendiary bombs filled with 
napalm. 

This will confirm advice given to your Mr. Uecker by tele- 
phone on November 23, 1943, that these incendiary bombs 
filled with napalm (soap and gasoline) were ratable by 
analogy as Empty Aerial Bombs, Item 1895 of the Clas- 
sification. 

Our record indicates that these incendiary bombs con- 
sisted of a steel tube containing napalm, but were not a 
finished bomb in that they needed a powder charge and 
promer and that they were not dangerous. 


Yours truly, 
OrrictaL CuassIFICATION COMMITTEE. 
JIMW Member. 
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In reply refer to SPTOT 551.2-FR (Bombs, Incendiary) 
June 2, 1943. 


Memoranvvum For: Chief, Chemical Warfare Service, Sup- 
ply Branch, Transportation & Issues Section, Washing- 
ton, D. C. 


Arrention: Lt. Chas. P. Ford. 
Subject: Freight Classification of Incendiary Bombs. 
1. The following incendiary bombs: 


(a) Incendiary Bomb, 100 Ib. M47 

(b) Incendiary Bomb, 100 Ib. M47A2 

(c) Incendiary Bomb, 4 Ib. AN-M50A1 

(d) Incendiary Bomb, 4 Ib. AN-M50XA1 

(e) Incendiary Bomb, Magnesium, 2 Ib. AN-M52 
(f) Incendiary Bomb, 4 1b. AN-M54 

(g) Incendiary Bomb, 4 lb, AN-M54X 

(h) Incendiary Oil Bomb, 6 Ib. AN-M69 


are properly ratable as Bombs, Incendiary, under item 
1820, C. F. C. No. 15. 

2. These items should be so described on bills of lading in 
order to facilitate the settlement of transportation charges. 


For the Chief of Transportation: 
R. M. Boyn, 
GBV Lt. Col., Transp. Corps, 
WJIW Assistant, Traffic Control Division. 
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SPTOT 551.2-FR 


(Incendiary Bomb T2E1) 


22 February 1944. 
Svssect: Freight Classification of Incendiary Bomb T2E1. 


To: Commanding Officer, Pittsburgh Chemical Warfare 
Procurement District, 600 Grant Street, 
Pittsburgh 19, Penna. Arrention: Capt. H. J. 
Behrenberg. 


1. This will acknowledge your letter dated 11 February 
1944, regarding proper freight classification description and 
rating applicable to Incendiary Bomb T2E1 and the so- 
called filling shipped in from California known as ‘<Perma- 
nente Goop’’. 

2 The filler or filling known as ‘‘Permanente Goop’’ has 
been rated as Chemicals, Noibn, by the rail classification 
committees and therefore should not be described or rated 
as Fireworks. 

3. As for the complete article, that is the steel shell or 
casing filled with ‘‘ Permanente Goop’’, it is an incendiary 
bomb and is properly rated under item 1820, C. F. C. No. 16 
as Incendiary Bombs, and should be so described on bills of 
lading. 

For the Chief of Transportation: 

R. M. Boyp, 
GBV Lt. Colonel, TC, 
WIw Assistant. 
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American Truckine Associatioss, Inc. 
Washington, D. C. 
Phone: DUpont 3200 


September 28, 1944. 
Mr. L. J. Zrvser, President, 
Baltimore-New York Express, Inc., 
322-330 S. Central Avenue, 
Baltimore 2, Maryland. 
101 (7-11/30). 


Re: Aerial Bombs M-69, Declustered and defused. Filled 
with Gasoline and Napalm 
Dear Mr, Z1NSER: 


The matter of rating shipments originating at Elkton, 
Maryland and destined to Cape May, New Jersey described 
as ‘Aerial Bombs Empty By Analogy, Bomb M69 (de- 
clustered and defused)’? has been further persued as 
promised in the course of our telephone conversation. 

The matter was discussed at some length with Captain 
Brooks who is in the office of General Loucke, Chief Chemi- 
cal Warfare Service, who substantiated the fact that these 
bombs are not empty but are filled with a jel made up of 
gasolene and napalm when they are shipped from Elkton. 
That office was laboring under the impression that they 
were properly billed as ‘‘Fireworks”’. 

The matter was then further discussed with Major H. H. 
Johnson, Office of Chief of Transportation, Traffic Control 
Center, who is in active charge of all War Department clas- 
sification descriptions. Major Johnson concurred with the 
writer in that these shipments should be properly described 
as ‘Incendiary Bombs, as provided in National Motor 
Freight Classification No. 7, Page 11, Item 30. He promised 
to get in touch with Chemical Warfare Service and have 
instructions issued as to the proper billing. 

Major Johnson has just now phoned me advising that 
these steps have been taken and the New York office of the 
Chemical Warfare Service will be instructed to describe 
future shipments of this article as directed. 


It is suggested that you re-bill the government on the 
proper basis for shipments which have moved thus far under 
a misdeseription and should you experience any difficulty 
in this regard, you may contact Mr. E. F. MacMillan of 
A T.A.’s Traffic Service Department who will be pleased to 
lend any assistance that you might require. 


Very truly yours, 


American Truckixe Associations, Inc. 
Wa. L. Yixerixe, Member, 
National Classification Board. 
WLY :cew 


ee: Mr. A. H. Greenly, Major H. H. Johnson and Mr. H. A. 
Campbell 
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(Aerial Bombs M-69, filled with gasolene and napalm). 


30 September 1944. 
Mr. W. L. Yingling, Member, 
National Classification Board, 
American Trucking Associations, Inc., 
Washington, D. C. 


Deaz Sr: 


This will acknowledge receipt of copy of your letter dated 
28 September 1944 to Mr. L. J. Zinser, President, Baltimore- 
New York Express, Inc., file 101 (7-11/30) regarding proper 
freight classification description and rating applicable to 
commodity described as ‘‘Aerial Bombs M-69, declustered 
and defused, filled with gasolene and napalm’”’. 

This office concurs in your ruling and the New York 
Chemical Warfare Procurement District have been notified 
to properly describe these shipments on bills of lading in 
order to facilitate settlement of transportation charges. 


Sincerely, 
H. R. Henprick, 
Lt. Colonel, T. C., 
Assistant. 
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SPTOT 551.2-FR 
(Aerial Bombs M-69, filled with Gasoline and Napalm) 
(RHJ) 
3 December 1944. 


Sussect: Freight Classification Description for Aerial 
Bombs M-69, Filled with Gasoline and Napalm. 


To: Commanding Officer, New York Chemical Warfare 
Procurement District, 292 Madison Ave., New York 17, 
N.Y. Arrention: Capt. J. A. Dorland. 


1. There was recently referred to this office correspond- 
ence relative to shipments originating at Elkton, Maryland, 
described on bills of lading as *‘ Empty Bombs”’. This office 
instituted investigation as to the exact identity of the com- 
modity being shipped and were advised by the Office, Chief of 
Chemical Warfare Service, that these bombs were not empty 
but were filled with a gel made up of gasoline and Napalm 
when they were shipped from Elkton. 

2. Under the circumstances, these particular bombs when 
tendered for transportation to the motor earriers should be 
properly described as “Incendiary Bombs’’ as provided 
in National Motor Freight Classification No. 7, under item 
30, page 11, This office in September 1944 advised the of- 
fice, Chief of Chemical Warfare Service, to issue instrue- 
tions to describe future shipments of this commodity as 
directed. 

3. This office is in receipt of a letter today from the 
American Trucking Association, advising that the New York 
Chemical Warfare Procurement District still continues 
to misdescribe these particular bombs on bills of lading. 
It is the request of this office that future shipments be de- 
scribed properly on bills of lading in accordance with clas- 
sification item mentioned above, in order to facilitate the 
carriers collecting charges on the proper basis. 

For the Chief of Transportation: 


H. R. Henprick, 
Lt. Colonel, T. C., 
Assistant. 


cec—Mr. W. L. Yingling, Member, 
National Classification Board, 
Washington, D.C. 


Mr. L. J. Zinser, President, 
Baltimore-New York Express, Inc., 
Baltimore 2, Maryland. 


Office, Chief of Chemical Warfare Service, 
Supplies Branch, Transportation & Issues Section, 
Attn: Capt. Charles R. Ford. 
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Commission Exursir 28 


Army Service Forces 
Office of the Chief of Transportation 
Washington 25, D. C. 


SPTOT 551.2—FR (Aerial Bombs filled with gasoline and 
napalm) (EBH) 
28 January 1945. 


Svussecr: Classification of Aerial Bombs, declustered and 
defused, filled with gasoline and napalm. 


To: Commanding Officer, New York Chemical War- 
fare Proc. District, 292 Madison Avenue, New 
York 17, N.Y. 
Arrention : Capt. J. A. Dorland. 


1. Conference was held in this office on 20 January 1945 
with Mr. H. A. Campbell of the Bureau of Explosives, who 
brought up the matter of aerial bombs filled with gasoline 
gel, and who stated that: 


(a) These are not ‘‘incendiary bombs”’ as described and 
rated in item 1820, Consolidated Freight Classification No. 
16, and item 30, page 11, National Motor Freight Classifica- 
tion No. 7, in that they are neither explosive nor incendiary; 

(b) Not being dangerous articles, they are not subject to 
Rule 39 of Consolidated Freight Classification nor Rule 2, 
Section 3 of National Motor Freight Classification and, 
therefore, would not come within the jurisdiction of this 
Bureau; 

(c) Solidified gasoline or gasoline gel is no more dan- 
gerous than solidified alcohol known as “*Sterno”’, being 
inflammable only to about the same degree; 

(a) In his opinion, the description ‘aerial bombs, 
empty’’ is more descriptive than ‘incendiary bombs’’ as 
they are definitely not incendiary bombs. 


2. Supported, therefore, by the opinions of Mr. Campbell 
of the Bureau of Explosives and the Official Classification 
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Committee, this office rescinds the instructions contained in 
its communication of 3 December 1944. 

3. Shipments of aerial bombs, declustered and defused, 
filled with gasoline and napalm, should be described and 
rated as aerial bombs, empty. 

4. Copy of this letter is being furnished each of those to 
whom copy of communication of 3 December 1944 was sent. 


Page 5 


5. In order to prevent any further disagreement or mis- 
understanding, it is the intention of this office to seek the 
establishment of a specific entry for this article at appro- 
priate ratings and to assist in the preparation of the neces- 
sary data to be presented to the classification committees, 
it is requested that the following information be furnished 
this office as soon as possible: 


(a) Complete description of the article; 

(b) Whether shipped loose or in packages, and if in 
packages, what kind; 

(c) Overall dimensions and gross weight of the article 
or package, if packed; 

(d) Actual value, if known; 

(e) Average loading in standard 40 foot box car; 

(f) Average loading in 24 foot truck or trailer; 

(g) Points of origin; 

(h) Approximate monthly tonnage from each origin; 

(i) Reference to any War Department technical bulle- 
tin containing illustrations of the article. 


For the Chief of Transportation: 


H. R. Henpricx, 
Lt. Colonel, T. C., 
Assistant. 
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cc: Mr. W. L. Yingling, Member, National Classification 
Board, Washington, D. C. 


Mr. L. J. Zinser, President, Baltimore-New York Express, 
Inc., Baltimore 2, Maryland. 


Office, Chief of Chemical Warfare Service, Supplies 
Branch, Transportation & Issues Section, Attn: Capt. 
Charles R. Ford. 
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SPTOT 551.2—FR Aerial bombs, M69. 3rd Ind. 


Filled with Gasoline and Napalm—HHJ ASF, OCT, 
Washington, 26 April 1945. 


To: Chief, Chemical Warfare Service 


Attention: Capt. Chas. R. Ford, Supply Branch, 
Transportation & Issues Section 


1. Notwithstanding what has previously transpired in 
connection with this subject, this commodity is properly 
rated under item 1895, C.F.C. No. 16 as ‘‘Aerial bombs, 
empty’’, and should be so described on bills of lading. 

2. This office has made specific provision for this com- 
modity in freight billing guide SB 55-6. 


For the Chief of Transportation: 


H. R. Henprick, 
Lt. Colonel, TC, 
Assistant, 
Inel. n/c. 
Page 9 
WD. OCT, Washington 25, D. C., 28 July 1947. 


To: Office. Chief of Chemical Corps, Washington, D. C. 


1. Under date of 7 July 1945 your office was advised that 
the correct classification for subject bombs was Aerial 
Bombs, empty, in accordance with item No. 1895 of the 
Consolidated Freight Classification. This ruling is still in 
effect. 


2. Due to the fact that Mr. H. A. Campbell of the Bureau 
of Explosives states that it is unnecessary to have dan- 
gerous placards on shipments of these bombs, it is the opin- 
ion of this office that they should not be used. Continued 
use of dangerous placards may tend to jeopardize the es- 
tablished classification rating of Aerial Bombs, empty. 


For the Chief of Transporation: 


J. W. Hicerss, 
Major, TC, 
Assistant. 


6 Incls. w/d 
(Incls. erroneously listed on 1st Ind.) 


Matter of using ‘‘dangerous’’ placards discussed with 
Mr. L. J. Densy this date. 


J. M. C. 
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Bureav or EXpiosives 
Association of American Railroads 


February 8, 1947. 
H. A. Campsett, Chief Inspector, 
30 Vesey Street, New York 7, N. Y. 


J. E. Powers, Inspector, 
3424 Colgate, 
Dallas 5, Texas. 


Commanding Officer, 
Pine Bluff Arsenal, 
Pine Bluff, Arkansas. 


Atten. Mr. W. D. Schanlaber 
Dear Sr: 


With reference to our recent conversation concerning the 
shipping of M47 bombs, filled with Napalm, which you are 
instructed by the Chemical Warfare Service to describe as 
‘Aerial Bombs Empty’’ and that cars are to carry the 
Dangerous Placards. 

I have handled this matter with my Chief Inspector, who 
states that the Dangerous Placards must not be used, as 
long as these bombs are shipped without fuze and burster 
or expelling charge, they will not come within the scope of 
the I.C.C. Regulations, hence the placards are not to be ap- 
plied the cars. 

It would seem, however, that a better description for these 
bombs would be ‘‘ Aerial Bombs Nonexplosive’’. 


Yours very truly, 
/s/ J. E. Powers, 
Inspector. 
JEP/S 


Bureav or EXxpPLosives 
Association of American Railroads 
Office of Chief Inspector 
30 Vesey Street 
New York 7, N. Y. 
H. A. CaMPpseEt, 
Chief Inspector. 


May 17, 1945. 


Col. N. D. Gillet, 
Chemical Warfare Service, 
Washington 25, D. C. 


Dear Cot. GILLeT: 


From time to time we are requested to advise as to the 
application of the I. C. C. Regulations on incendiary bombs 
M47 which are apparently shipped without expellant charge 
and fuze. We have always maintained that a metal con- 
tainer filled with a solified oil is not a dangerous article 
under the regulations and, in our opinion, would be subject 
to the same transportation risks as various solidified 
alcohols and other fuels which are transported commer- 
cially. 

We have, therefore, advised all concerned that these metal 
containers filled with a solidified gasoline and containing no 
expellant charge or fuze are not subject to the I. C. C. 
Regulations and are not classed as an explosive or a dan- 
gerous article. 

It is noted, however, in your Storage and Shipping Chart 
for Chemical Warfare Service Ammunition dated March 17, 
1945, published by the Supply Division of the C. W.S., that 
the second item ‘(Incendiary Bombs M 47”’ are classified 
by the Bureau of Explosives as ‘‘Fireworks’’. It may be 
that in drafting this chart it was the intention to indicate 
that these bombs so classified were supplied with an expel- 
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lant charge and possibly a fuze. If so, the shipping de- 
scription ‘‘Fireworks”’ is correct. If, however, no expellant 
charge or fuze are present the shipping description is in- 
correct. 


Yours truly, 


H. A. CaMPBELL, 
Chief Inspector. 


(Filed Oct. 9, 1961) 


Civil No. 3154-60 
Priarstirr’s Motion ror Summary JUDGMENT 


The plaintiff, the United States of America, by its attor- 
neys, hereby moves the Court to enter summary judgment, 
in accordance with the provisions of Rule 56(a) and (c) 
of the Rules of Civil Procedure, on the ground that there 
is no genuine issue of fact and plaintiff is entitled to judg- 
ment as a matter of law. 


Respectfully submitted, 


Wuum H. Orzick, Jr, 
Assistant Attorney General, 
Civil Division. 
Donan B. MacGuineas, 
Attorney, Department of Justice. 
Joan J. Cowan, 
Attorney, Department of Justice. 


(Filed Mar. 14, 1962) 
Civil Action No. 3154-60 


Frovan JopemMEntT axp DEcrEE 


The above-entitled action having come on for hearing on 
plaintiff’s motion for summary judgment, heard on March 
8, 1962, before this Court, and the Court having consid- 
ered the pleadings, the administrative record and the argu- 
ments and memoranda of counsel and being fully advised 
in the premises, it is hereby 

OrperEeD, ApJuDGED aND Decreep that the relief prayed 
for in the complaint be denied, that the plaintiff’s motion 
for summary judgment be denied and that the complaint 
be dismissed. 


This the 14th day of March, 1962. 
Epwarp M. Curran, 


United States District Judge. 


Approved as to form: 
Rosert MANDEL, 
Attorney for the Plaintiff. 
Frirz R, Kann, 
Attorney for the Defendants. 
LawRENCE CaKE, 
Attorney for the Intervening Defendants. 


(Filed May 11, 1962) 
Civil No. 3154-60 
” Notice or APPEAL 


Notice is hereby given this 11th day of May, 1962, that 
United States of America, plaintiff above named, hereby 
appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered 
on the 14th day of March, 1962 in favor of the defendants 
above named against said plaintiff. 


Wruuus H. Orrick, Jr., 
Assistant Attorney General. 
Dowap B. MacGurxeas, 
Rosert ManveEL, 

Attorney for Plaintiff. 


Room 3631, Department of Justice, 
9th St. and Penna. Ave., N. W., 
Washington 25, D. C. 

RE 7-8200, Extension 3361. 

Mail Copies to: 


Ferrz R. Kaus, Attorney for Original Defendants, Inter- 
state Commerce Commission, Washington 25, D. C. 


Raymowp A. Necvs, Attorney for Intervening Defendants, 
1120 Connecticut Ave., N. W., Washington 6, D. C. 


